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IN  THE 


United  States  Court  of  Appeals 

fob  the  District  of  Columbia  Circuit 

No.  11072 

Edward  B.  Dewey,  Appellant , 
v. 

Theodore  M.  Dewey,  Appellee. 

Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia. 

APPENDIX. 

L 

PLEADINGS,  DOCKET  ENTRIES  AND  OTHER 

PAPERS. 

Last  Will  and  Testament  of  Theodore  G.  Dewey. 

1597  Filed  Mar  28  1950 

I,  Theodore  G.  Dewey,  of  Washington,  District  of  Co¬ 
lumbia,  do  make,  publish  and  declare  this  my  last  will  and 
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testament,  hereby  revoking  all  former  or  other  wills  and 
testamentary  dispositions  by  me  at  any  time  heretofore 
made. 

Item  1.  I  ricet  the  payment  of  all  my  just  debts  and 
funeral  expenses. 

Item  2.  I  give  and  bequeath  to  my  dutiful  son,  Edward 
Bradley  Dewey,  all  of  my  property  both  real  and  personal, 
to  him  and  his  heirs  forever,  including  jewelry,  pictures, 
furniture,  stock  and  bonds,  and  all  my  possessions,  and  my 
undying  blessings  for  his  kindness  and  love  to,  his  mother 
and  to  me  from  early  childhood- 

item  3.  To  my  son,  Theodore  Macrea  Dewey,  because  of 
his  unfilial  conduct  and  because  of  sums  of  money  given  to 
him  by  me  from  early  manhood,  I  bequeath  the  sum  of  One 
Dollar  ($1.00). 

Item  4.  In  the  event  that  my  son,  Edward  Bradley  Dewey, 
should  predecease  me,  I  then  give  and  bequeath  to  his 
fiance,  Miss  Selma  0.  Sinclair,  all  of  my  property  both  real 
and  personal,  to  her  and  her  heirs  forever,  which  I  have 
hitherto  given  and  bequeathed  under  item  two  of  this  my 
last  will  and  testament,  and  I  do  so  because  she  has  been 
a  real  friend  and  daughter  to  me  for  many  years. 

Item  5.  I  hereby  nominate,  constitute  and  appoint  my  son, 
Edward  Bradley  Dewey,  executor  of  this  my  last  will,  and 
I  direct  that  he  be  exempt  from  giving  surety  or  sureties 
upon  his  official  bond  as  such  executor. 

In  Witness  Whebeof,  I  have  hereunto  subscribed  my 
name  and  affixed  my  seal  at  Washington,  in  the  District  of 
Columbia,  this  29th  day  of  October,  1936,  in  the  presence  of 
Mrs.  Emily  V.  McKenzie  and  William  E.  Leahy,  whom  I 
have  requested  to  become  attesting  witnesses  hereto. 

Theodore  G.  D^ewey  (seal) 

1598  The  foregoing  instrument  was  subscribed,  sealed, 
published  and  declared  by  Theodore  G.  Dewey  as 
and  for  his  last  Will  and  Testament  in  our  presence  and  in 
the  presence  of  each  of  us  and  we,  at  the  same  time,  at  his 
request,  and  in  his  presence  and  in  the  presence  of  each 


other,  hereunto  subscribe  our  names  and  residences  as  at¬ 
testing  witnesses  this  29th  day  of  October,  1936. 

Emily  V.  McKenzie, 

Investment  Bldg.,  Wash.,  D.  C. 
Wm.  E.  Leahy, 

Investment  Bldg.,  Wash.,  D.  C. 


1610  Filed  Jul  18  1950 

Order  Framing  Issues. 

Upon  consideration  of  the  caveat  of  Theodore  M.  Dewey, 
filed  herein  against  a  certain  paper  writing  bearing  date 
the  29th  day  of  October,  1936,  filed  herein,  purporting  to  be 
the  last  will  and  testament  of  Theodore  Gibbs  Dewey,  de¬ 
ceased,  and  of  the  answer  of  Edward  B.  Dewey,  filed  there¬ 
to,  it  is  by  the  Court  this  18th  day  of  July,  1950, 

Ordered,  That  the  following  issues  be  and  they  are  hereby 
framed  to  be  tried  before  a  jury  on  the  14th  day  of  October, 
1950: 

One :  Was  the  paper  writing  filed  in  this  Court  and  bear¬ 
ing  date  the  29th  day  of  October,  1936,  the  last  will  and  testa¬ 
ment  of  Theodore  Gibbs  Dewey,  deceased? 

Two :  Was  the  said  paper  writing  dated  the  29th  day  of 
October,  1936,  purporting  to  be  the  last  will  and  testament 
of  Theodore  Gibbs  Dewey,  deceased,  executed  and  attested 
in  due  form,  as  required  by  law? 

Three :  Was  the  said  Theodore  Gibbs  Dewey  at  the  time 
of  the  making  and  subscribing  or  of  the  acknowledging  by 
him  of  the  said  paper  writing  of  sound  and  disposing  mind 
and  capable  of  executing  a  valid  deed  or  contract? 

Four:  Was  the  said  paper  writing  dated  the  29th  day  of 
October,  1936,  obtained,  or  the  execution  thereof,  or  the 
subscription  thereto  procured  from  the  said  Theodore 
Gibbs  Dewey,  deceased,  by  fraud  or  deceit  practiced  upon 
the  said  Theodore  Gibbs  Dewey  by  Edward  B.  Dewey  and/ 
or  Selma  0.  Sinclair,  now  the  wife  of  said  Edward  B.  Dewey, 
or  any  other  person  or  persons? 


Five :  Was  the  said  paper  writing  dated  the  29th  day  of 
October,  1936,  obtained,  or  the  execution  thereof  procured 
from  the  said  Theodore  Gibbs  Dewey,  deceased,  by  the  un¬ 
due  influence  of  duress,  or  coercion  of  Edward  B.  Dewey 
and/or  Selma  0.  Sinclair,  now  the  wife  of  said  Edward  B. 
Dewey,  or  any  other  person  or  persons? 

Edwabd  A.  Tamm, 

Judge. 

We  consent: 

Boy  B.Kelly,  for  Cavatee. 

R.  Duncan  Clabk,  for  Caveator. 


1611  Filed  Oct  4  1950 

Pretrial  Proceedings. 

.  Statement  op  Natube  op  Case  : 

i  Caveat  maintaining  that  the  alleged  will  dated  October 
29,  1936,  is  not  in  fact  the  last  will  of  decedent;  that  the 
decedent  was  not  at  the  time  of  the  execution  of  the  will 
of  sound  mind  or  capable  of  making  a  will;  that  the  pur¬ 
ported  will  was  obtained  by  undue  influence,  fraud  and 
i  deceit  or  duress  and  coercion  exercised  upon  decedent  by 
Edward  B.  Dewey  and/or  Selma  0.  Sinclair  or  by  unknown 
parties. 

Caveatee,  a  son  of  decedent,  denies  the  aforesaid  allega¬ 
tions  of  caveator. 

StipuiiATIO'ns  : 

It  is  stipulated  that  issue  #2  in  the  order  of  October  4, 
1950,  framing  issues,  is  to  be  omitted  from  the  trial  pro¬ 
ceedings. 

It  is  further  stipulated  that  the  will  may  be  admitted  in 
evidence  without  formal  proof. 

It  is  also  stipulated  that  Civil  Action  #2359-50,  Dewey 
vs.  National  Life  Insurance  Co.  of  Vermont  and  another 
and  this  cause  may  be  jointly  tried. 


5 


It  is  further  stipulated  that  the  marriage  certificate 
issued  by  the  Clerk  of  the  Circuit  Court  for  Montgomery 
County,  Md.,  for  the  marriage  of  Selma  0.  Sinclair  and 
Edward  B.  Dewey  may  be  admitted  without  formal  proof, 
subject  to  relevancy. 


1614  Jan  3  1951 

Order  Aligning  Parties. 

• 

This  cause  coming  on  to  be  heard  upon  the  issues  framed 
upon  the  caveat  and  answer  thereto,  it  is  by  the  Court  this 
3rd  day  of  Jan.  1951, 

Ordered  that  the  caveator,  Theodore  M.  Dewey,  shall  be 
designated  as  party  plaintiff,  and  the  caveatee,  Edward  B. 
Dewey,  as  party  defendant 

H.  A.  SCHWEINHAUT, 

Judge. 


1615  Filed  Jan  11 1951 

6th  Minute  Entry. 

Now  come  here  again  the  parties  aforesaid  in  manner 
aforesaid  and  the  same  jury  that  was  respited  yesterday; 
whereupon  the  trial  was  resumed,  motion  of  defendant  for 
directed  verdict  argued  and  granted  as  to  issues  of  duress 
and  coercion,  and  denied  as  to  issues  of  undue  influence, 
mental  capacity  and  fraud;  whereupon  the  jury  is  again 
respited  until  the  meeting  of  the  Court  tomorrow. 


1616  Filed  Jan  22  1951 

13th  Minute  Entry. 

Now  come  here  again  the  parties  aforesaid  in  manner 
aforesaid,  and  the  same  jury  that  was  respited  on  Friday 
last;  whereupon,  the  trial  was  resumed;  oral  motion  of 
(Caveatee)  Defendant  for  directed  verdict  granted  on 


Issue  No.  Three  as  to  mental  capacity;  whereupon  the  jury 

is  again  respited  nntil  the  meeting  of  the  Court  tomorrow. 

•  ••*••••• 

1621  Plaintiff’s  Prayer  Number  Five. 

The  jury  are  instructed  that  nndne  influence  is  nearly 
always  a  matter  of  inference  from  facts  and  circumstances 
disclosed  by  the  evidence  of  the  conditions  and  surround¬ 
ings  of  the  parties  and  that  in  determining  whether  Theo¬ 
dore  Gibbs  Dewey  was  unduly  influenced  by  Edward  B. 
Dewey  and  Selma  0.  Sinclair,  now  Selma  Sinclair  Dewey, 
or  either  of  them,  the  jury  may  consider  evidence  of  the 
surrounding  circumstances  of  time,  place  and  opportunity; 
the  mental  and  physical  condition  of  the  decedent ;  the  close 
relationship  of  the  deceased  to  those  charged  with  unduly 
influencing  him,  and  the  inferences  to  be  deduced  therefrom. 
Gr  in  substance  with  deft’s  No.  6. 

H.  A.  S. 

Barbour  v.  Moore,  10  App.  D.  C.  30,  46 

Duckett  v.  Duckett,  77  U.  S.  App.  D.  C.  303,  304. 

•  •••••••• 

1624  Filed  Jan  23  1951 

Defendant’s  Bequest  for  Instruction  No.  1. 

The  court  instructs  the  jury  to  answer  issue  number  one 
“Yes”  and  issue  number  three  “Yes”  and  to  answer  issue 
number  4  “No”  and  issue  number  five  “No.” 

Denied. 

H.  A.  S. 

1630  Defendant’s  Bequest  for  Instruction  No.  7. 

The  court  instructs  the  jury  that  mere  possibility  or 
suspicion  that  the  will  was  procured  by  undue  influence, 
fraud  or  deceit  is  not  sufficient,  but  in  order  to  invalidate 
the  will  one  must  find  from  the  evidence  that  undue  in¬ 
fluence,  fraud  or  deceit  actually  was  employed. 

Gr. 


H.  A.  S. 
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1631  Defendant’s  Request  for  Instruction  No.  9. 

The  jury  are  instructed  as  a  matter  of  law  that  it  is  a 
strong  circumstance  tending  to  show  the  absence  of  undue 
influence  or  fraud  when  the  proof  fails  to  connect  the  bene¬ 
ficiary  in  any  way  with  the  making  of  the  will,  whether  by 
agency,  procurement,  suggestion,  solicitation,  or  knowledge 
of  the  paper’s  execution. 

Denied.  H.  A.  S. 

•  •  •  •  •  •  •  •  •  • 

1632  Filed  Jan  23  1951 

14th  Minute  Entry. 

Now  come  here  again  the  parties  aforesaid  in  manner 
aforesaid,  and  the  same  jury  that  was  respited  yesterday; 
whereupon  the  trial  was  resumed  and  the  jury,  after  the 
case  is  given  them  in  charge,  upon  their  oath  says : 

In  answer  to  the  First  Issue : 

Was  the  paper  writing  filed  in  this  Court  and  bearing 
date  the  29th  day  of  October,  1936,  the  last  will  and  testa¬ 
ment  of  Theodore  Gibbs  Dewey,  deceased? 

They  answer  “No.” 

In  answer  to  the  Second  Issue : 

Was  the  said  paper  writing  dated  the  29th  day  of  October, 
1936,  purporting  to  be  the  last  will  and  testament  of  Theo¬ 
dore  Gibbs  Dewey,  deceased,  executed  and  attested  in  due 
form,  as  required  by  law? 

They  answer  “Fes.”  (By  direction  of  the  Court) 

In  answer  to  the  Third  Issue : 

Was  the  said  Theodore  Gibbs  Dewey  at  the  time  of  the 
making  and  subscribing  or  of  the  acknowledging  by  him 
of  the  said  paper  writing  of  sound  and  disposing  mind  and 
capable  of  executing  a  valid  deed  or  contract? 

They  answer  “Fes.”  (By  direction  of  the  Court) 
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In  answer  to  the  Fourth  Issue : 

Was  the  said  paper  writing  dated  the  29th  day  of  October, 
1936,  obtained,  or  the  execution  thereof,  or  the  sub- 

1633  scription  thereto  procured  from  the  said  Theodore 
Gibbs  Dewey,  deceased,  by  fraud  or  deceit  practiced 

upon  the  said  Theodore  Gibbs  Dewey  by  Edward  B.  Dewey 
and/or  Selma  0.  Sinclair,  now  the  wife  of  said  Edward  B. 
Dewey,  or  any  other  person  or  persons? 

They  answer  “Yes.” 

In  answer  to  the  Fifth  Issue : 

Was  the  said  paper  writing  dated  the  29th  day  of  October, 
1936,  obtained,  or  the  execution  thereof  procured  from  the 
said  Theodore  Gibbs  Dewey,  deceased,  by  the  undue  in¬ 
fluence  or  duress,  or  coercion  of  Edward  B.  Dewey  and/or 
Selma  0.  Sinclair,  now  the  wife  of  said  Edward  B.  Dewey, 
or  any  other  person  or  persons? 

They  answer  “Yes.” 

1634  Filed  Jan  24  1951 

Motion  to  Set  Aside  Verdict  and  to  Enter  Judgment  for 
Defendant  in  Accordance  With  Defendant’s  Motion 
for  a  Directed  Verdict  and  Motion  for  a  New  Trial 

The  defendant  moves  the  court  to  set  aside  the  verdict 
and  to  enter  judgment  for  the  defendant  in  accordance  with 
his  motion  for  a  directed  verdict  at  the  close  of  all  the  evi¬ 
dence  and  as  grounds  therefor  says : 

1.  The  defendant  made  a  motion  for  a  directed  verdict 
as  to  each  and  all  of  the  issues  involved  at  the  close  of  all 
the  evidence  and  it  was  denied  as  to  the  issue  of  fraud  and 
deceit  and  the  issue  of  undue  influence. 

2.  There  was  no  evidence  of  fraud  and  deceit  or  of  undue 
influence. 

3.  If  there  was  any  evidence  of  fraud  and  deceit  or  of 
undue  influence,  it  was  insufficient  to  make  a  question  for 
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the  jury  on  either  the  issne  of  frand  and  deceit  or  the  issne 
of  nndne  influence. 

4.  The  evidence  at  best  showed  a  mere  possibility  or 
suspicion  of  fraud  and  deceit  or  of  nndne  influence  and 
there  was  no  evidence  that  frand  and  deceit  and  nndne  in¬ 
fluence  actually  were  employed. 

5.  There  was  no  clear  and  convincing  evidence  of  frand 
and  deceit  or  of  nndne  influence. 

6.  There  are  other  grounds  apparent  of  record. 
1635  The  defendant  moves  the  court  in  the  alternative 
for  a  new  trial  on  issues  numbered  one,  four  and  five 
and  as  grounds  therefor  says : 

1.  The  defendant  relies  upon  each  and  all  of  the  grounds 
set  forth  in  his  foregoing  motion  to  set  aside  the  verdict 
and  to  enter  judgment  for  the  defendant  in  accordance  with 
his  motion  for  a  directed  verdict 

2.  The  court  erred  in  refusing  to  instruct  the  jury  that 
the  declarations  of  the  testator,  oral  and  written,  were 
admitted  for  the  sole  purpose  of  showing  his  state  of  mind 
at  the  time  of  the  execution  of  the  will  on  October  29,  1936, 
and  not  to  prove  the  truth  of  his  declarations. 

3.  The  court  erred  in  admitting  in  evidence  declarations 
of  the  testator,  oral  and  written,  made  before  and  after  the 
time  of  the  execution  of  the  will  involved,  that  were  too  re¬ 
mote  in  point  of  time  to  show  the  state  of  his  mind  when  the 
will  was  executed  on  October  29,  1936. 

4.  The  court  erred  in  admitting  in  evidence  as  proof  of 
undue  influence  and/or  fraud  and  deceit  the  alleged  declara¬ 
tion  of  the  testator  early  in  1935  that  Selma  0.  Sinclair  had 
told  him  the  plaintiff  cared  nothing  for  hin^  only  for  his 
money,  or  words  to  that  effect. 

5.  The  court  erred  in  admitting  evidence  of  matters 
which  occurred  from  about  nine  to  fourteen  years  after 
the  execution  of  the  will  on  October  29,  1936,  and  after  as 
well  as  before  the  testator’s  death. 

6.  The  court  erred  in  refusing  to  withdraw  a  juror  and 
declare  a  mistrial  when  the  defendant  requested  the  court 
so  to  do. 
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7.  The  court  erred  in  admitting  evidence  of  the  mental 
processes  and  conclusions  of  witnesses. 

8.  The  court  erred  in  interrupting  the  final  argument 

of  counsel  for  the  defendant  about  the  significance  of 

1636  the  court’s  direction  of  a  verdict  on  the  issue  of 
mental  capacity  and  stating  in  the  presence  of  the 

jury  that  the  direction  of  a  verdict  on  that  issue  was  not 
tantamount  to  instructing  the  jury  the  testator  was  of  sound 
mind  at  the  time  of  the  execution  of  his  will. 

9.  The  court  erred  in  granting  the  plaintiff’s  prayer 
number  five  for  instruction  to  the  jury. 

10.  The  court  erred  in  denying  defendant’s  request  for 
instruction  No.  9. 

11.  The  court  erred  in  modifying  defendant’s  request  for 
instruction  No.  7. 

Abthub  J.  Hilland, 
Attorney  for  Defendant, 

Shoreham  Building, 

Washington  5,  D.  C. 

*##••###• 

1637  Filed  Apr  16  1951 

Order  Denying  Motion  to  Set  Aside  Verdict  and  to  Enter 
Judgment  for  Defendant  in  Accordance  With  Defend¬ 
ant’s  Motion  for  a  Directed  Verdict  and  Motion  for 
a  New  Trial 

Upon  consideration  of  the  motion  to  set  aside  the  verdict 
and  to  enter  judgmgent  for  defendant  in  accordance  with 
defendant’s  motion  for  a  directed  verdict  and  the  motion 

for  a  new  trial  filed  herein  on  the - day  of  January, 

1951,  by  defendant,  and  after  hearing  oral  argument  by 
counsel  for  the  defendant  and  counsel  for  the  plaintiff,  it  is 
by  the  Court  this  16th  day  of  April,  1951, 

Ordered  that  defendant’s  motion  to  set  aside  the  verdict 
and  to  enter  judgment  for  defendant  in  accordance  with 
defendant’s  motion  for  a  directed  verdict  be,  and  the  same 
is  hereby  denied ;  and  be  it  further 


Ordered  that  defendant’s  motion  for  a  new  trial  be,  and 
the  same  is  hereby  denied. 

H.  A.  SCHWEINHAUT, 

Judge. 


1638  Filed  Apr  16  1951 

Order  Denying  Probate. 

It  appearing  to  the  Conrt  that  the  issnes  framed  in  the 
above  entitled  canse  were  dnly  submitted  to  the  jury  for 
determination,  and  that  said  jury  answered  the  first  issue, 
to- wit :  “Was  the  paper  writing  filed  in  this  Court  and  bear¬ 
ing  date  the  29th  day  of  October,  1936,  the  last  will  and 
testament  of  Theodore  Gibbs  Dewey,  deceased?”  in  the 
negative ; 

That  the  second  issue,  by  consent  of  all  parties,  was  with¬ 
drawn  from  the  consideration  of  the  jury; 

That  the  third  issue,  to-wit:  “Was  the  said  Theodore 
Gibbs  Dewey  at  the  time  of  the  making  and  subscribing  or 
of  the  acknowledgement  by  him  of  the  said  paper  writing 
of  sound  and  disposing  mind  and  capable  of  executing  a 
valid  deed  or  contract?”  upon  direction  of  the  Court  was 
answered  in  the  affirmative  by  the  jury ; 

That  the  jury  answered  the  fourth  issue,  to-wit:  “Was 
the  said  paper  writing  dated  the  29th  day  of  October,  1936, 
obtained,  or  the  execution  thereof,  or  the  subscription  there¬ 
to  procured  from  the  said  Theodore  Gibbs  Dewey,  deceased, 
by  fraud  or  deceit  practiced  upon  the  said  Theodore  Gibbs 
Dewey  by  Edward  B.  Dewey  and/or  Selma  0.  Sinclair,  now 
the  wife  of  said  Edward  B.  Dewey,  or  any  other  person  or 
persons?”  in  the  affirmative; 

That  the  jury  answered  the  fifth  issue,  to-wit:  “Was  the 
said  paper  writing  dated  the  29th  day  of  October,  1936 
obtained,  or  the  execution  thereof  procured  from  the  said 
Theodore  Gibbs  Dewey,  deceased,  by  the  undue  influence 
of  Edward  B.  Dewey  and/or  Selma  0.  Sinclair,  now  the  wife 
of  said  Edward  B.  Dewey,  or  any  other  person  or  persons  ?” 
in  the  affirmative; 
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It  is  by  the  Court  this  16th  day  of  April,  1951, 
1639  Adjudged,  Ordered  and  Decreed  that  the  prayers 
of  the  petition  of  Edward  B.  Dtewey  for  probate  and 
record  of  the  paper  writing  filed  in  this  cause  purporting  to 
be  the  last  will  and  testament  of  the  said  Theodore  Gibbs 
Dewey,  deceased,  be  and  are  hereby  denied ;  that  the  paper 
writing  dated  October  29,  1936,  purporting  to  be  the  last 
will  and  testament  of  the  said  Theodore  Gibbs  Dewey,  de¬ 
ceased,  be  and  the  same  is  hereby  denied  probate  and  record 
as  such  will  and  testament  of  said  Theodore  Gibbs  Dewey, 
deceased,  and  it  is  further 

Adjudged  Ordered  and  Decreed,  that  the  said  Theodore 
Gibbs  Dewey,  deceased,  died  intestate. 

H.  A  SCHWEINHAUT, 

Judge. 


Notice  of  Appeal. 

1640  Filed  Apr  16  1951 

Notice  is  hereby  given  this  16th  day  of  April,  1951,  that 
the  caveatee,  Edward  B.  Dewey,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia 
from  the  judgment  of  this  court  entered  on  the  16th  day  of 
April,  1951,  in  favor  of  the  caveator,  Theodore  M.  Dewey, 
and  against  the  caveatee,  Edward  B.  Dewey  and  denying  the 
prayers  of  the  petition  of  Edward  B.  Djewev  and  denying 
admission  to  probate  and  record  of  the  paper-writing  dated 
the  29th  day  of  October,  1936,  purporting  to  be  the  last  will 
and  testament  of  Theodore  Gibbs  Dewey,  deceased,  and 
adjudging  that  the  said  decedent  died  interstate. 


EXCERPTS  PROM  TESTIMONY  AND  PROCEEDINGS. 

43  Theodore  Macrea  Dewey  called  as  a  witness  in  his 
own  behalf,  being  duly  sworn,  was  examined  and 

testified  as  follows: 

Direct  Examination 
By  Mr.  Clark: 

Q.  Will  yon  please  state  your  full  name?  A.  Theodore 
Macrea  Dewey. 

Q.  And  where  do  you  reside?  A  4836  Bradley  Boule¬ 
vard,  Chevy  Chase  15,  Maryland. 

Q.  Are  you  a  party  to  this  proceeding?  A  I  am. 

Q.  You  are  the  caveator?  A  That  is  right. 

Q.  Are  you  the  son  of  the  testator?  A  Yes. 

Q.  And  what  was  his  name?  A  Theodore  Gibbs  Dewey. 
Q.  Have  you  any  brothers  or  sisters?  A.  I  have  one 
brother. 

44  Q.  Who  is  that?  A  Edward  Bradley  Dewey. 

Q.  He  is  the  caveatee  in  this  case?  A  He  is. 

Q.  How  old  are  you?  A  Fifty-five. 

Q.  How  old  is  your  brother  Edward?  A  He  is  four 
years  older  than  I,  59. 

Q.  Do  you  know  when  your  father  died?  A  March  18, 
1950. 

Q.  How  old  was  he  at  that  time?  A  Ninety-one  years 
old. 


47  Q.  When  did  you  separate  from  the  Navy  after 
the  First  World  War?  A  When  did  I  separate 
from  the  Navy? 

Q.  Yes.  A  It  was  April  of  1919;  that  is,  I  separated 
from  active  duty.  I  still  continue  in  the  Reserve. 

Q.  You  still  continue  in  the  Reserve?  A  Yes. 

Q.  And  where  did  you  go  then?  A  I  went  to  my  fath¬ 
er^  and  mother’s  home  in  the  Marlborough  Apartment 
House,  and  resumed  residence  with  them. 
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Q.  And  who  lived  with  them?  A.  I  lived  with  my  father 
and  mother  and  brother  Edward. 

Q.  Did  yon  subsequently  leave  the  home  of  your 

48  father  and  mother?  A.  Yes,  and - 

Q.  (Interposing)  And  when  was  that?  A.  About 
the  middle  of  1919  when  I  took  a  position  with  E.  H.  Rol¬ 
lins  &  Son,  and  went  to  work  out  of  their  territory. 

•  •#*••••• 

49  Q.  Prior  to  the  time  you  were  with  the  Columbus 
Shipping  Company  in  New  York  and  the  Standard 

Oil  Company  of  New  Jersey,  did  you  make  any  trips  back 
to  Washington?  A.  Yes,  frequent  trips  back  to  see  my 
mother  and  father. 

Q.  You  visited  them  frequently?  A.  Yes,  at  the  Marl¬ 
borough  Apartment  House. 

Q.  How  frequently?  A.  Probably  every  three  or  four 
months  over  week-ends. 

Q.  Over  week-ends?  A.  Generally  over  week-ends,  yes. 
Q.  How  long  did  you  live  with  your  brother  in  New 
York?  A.  I  lived  with  him  until  about  the  end — sometime 
in  October  of  1925. 

1  Q.  During  that  period  of  time,  did  your  father  and 
mother  visit  with  you  there?  A.  Yes,  both  visited  there. 
One  summer,  I  believe  it  was  the  summer  of  1923,”  my  bro¬ 
ther  and  I  sublet  an  apartment  in  East  Orange,  New 

50  Jersey,  and  both  my  father  and  mother  came  up  to 
visit  us. 

Q.  How  long  did  they  visit?  A.  I  would  say  at  least  a 
month. 

Q.  Was  there  any  friction  between  you  at  that  time?  A. 
No,  quite  the  contrary.  Everything  was  very  peaceful 
and  congenial. 

Q.  And  between  you  and  your  brother,  also?  A.  Yes. 

Q.  What  was  your  brother  doing  in  New  York,  Captain 
Dewey?  A.  When  he  first  came  up,  when  we  first  took 
these  rooms  at  the  Standish  Arms,  he  was  with  the  Mack 
Trucking  Company. 
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Q.  Selling  trucks?  A.  Yes,  and  also  the  Sangamo  Oil 
Company. 

Q.  During  the  time  you  were  living  at  the  Standish 
Arms  Apartment?  A.  We  lived  there  up  until  the  latter 
part  of  1924;  that  is,  after  my  mother’s  death,  we  took  an 
apartment  in  Brooklyn. 

Q.  When  did  your  mother  die?  A.  The  5th  of  October, 
1924. 

Q.  Did  you  come  to  Washington  at  that  time?  A.I 
did. 

51  Q.  Were  you  accompanied  on  your  trip?  A.  Yes, 
my  brother  and  I  went  down  together  on  the  train. 

Q.  How  did  you  receive  word  of  your  mother’s  illness? 
A.  My  father  either  sent  us  a  telegram  or  telephoned — I 
can’t  recall  which — that  mother  was  very  sick. 

Q.  Did  you  get  here  prior  to  her  death?  A.  Yes,  I  did, 
several  days. 

Q.  Did  you  visit  her  at  the  apartment  in  the  Marl- 
borough? 

•  •••••••• 

Q.  Who  was  with  your  mother  when  she  died?  A.  In 
the  apartment,  my  father,  my  brother,  and  myself.  When 
she  actually  died,  the  only  person  was  the  nurse  and  my¬ 
self. 

Q.  In  her  room?  A.  Yes. 

Q.  After  the  death  of  your  mother,  did  you  remain  here 
for  the  funeral?  A.  I  did.  I  remained  for  the  fu- 

52  neral,  and  I  stayed  for  one  or  two  days  afterward? 

Q.  You  attended  the  funeral?  A.  I  did.  . 

Q.  Hid  you  send  flowers?  A.  Yes,  it  was  a  family  prop¬ 
osition  to  send  the  flowers.  My  father,  my  brother  and  I, 
all  decided  on  what  kind  of  flowers.  I  don’t  recall  now 
what  kind  they  were. 

Q.  It  was  agreed  you  would  send  a  family  wreath?  A. 
Yes. 

Q.  You  did  not  object  to  that?  A.  No,  certainly  not. 

Q.  After  your  mother’s  funeral,  did  you  return  to  New 
York?  A.  I  did. 
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Q.  How  long  were  you  there?  A.  I  remained  in  New 
York  except  for  possibly  a  couple  of  trips  down  to  Wash¬ 
ington  to  see  my  father,  until  October,  1925. 

Q.  Did  your  father  visit  you  in  New  York  after  the  fu¬ 
neral?  A.  After  we  returned? 

Q.  To  No.  2,  Grace  Court.  A.  My  father  came  up  to 
visit  my  brother  and  myself. 

Q.  Did  he  spend  some  time  with  you?  A.  Generally 

53  about  a  week.  My  brother  was  out  and  I  worked 
probably  locally. 

Q.  Was  everything  congenial  between  you?  A.  Very 
much  so. 

Q.  Where  was  your  father  living  at  that  time?  A.  Fol¬ 
lowing  mother’s  death  he  gave  up  the  apartment  at  the 
Malrborough  Apartment  House,  shipped  part  of  the  fur¬ 
niture  up  to  New  York,  which  we  used  in  the  apartment, 
and  he  went  to  live  at  the  Army  and  Navy  Club. 

Q.  Part  of  the  furniture  your  mother  and  father  had  in 
the  apartment?  A.  Correct. 

Q.  And  it  was  used  by  you  and  your  brother?  A.  Cor¬ 
rect. 

Q.  Now,  during  the  time  you  were  in  New  York  did  you 
make  any  trips  with  your  mother  or  father,  or  either?  A. 
Yes,  to  Vermont.  I  remember  particularly  a  trip  in  1924, 
the  year  mother  died.  My  father  and  I,  and  I  think  my 
brother — I  am  not  sure  about  that,  we  all  went  to  visit  his 
brother  and  sisters. 

Q.  With  whom  did  you  stay?  A.  Mr.  and  Mrs.  How¬ 
land,  his  sister,  and  another  sister  living  there.  Most  of 
the  time  we  stayed  at  Camp  Willoughby,  their  summer 
place. 

Q.  What  was  the  object  of  your  visit  to  Vermont  in 
1924?  A.  That  visit  was  only  a  couple  of  weeks 

54  because  I  driving  my  father - 


The  Witness:  Only  about  two  weeks’  duration  because  I 
was  employed  by  the  Standard  Oil  Company  at  that  time 
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and  that  was  the  length  of  my  vacation.  That  was  all  I 
conld  get. 

By  Mr.  Clark: 

Q.  That  was  the  only  trip  yon  made  to  Vermont  with 
yonr  mother  and  father!  A.  No.  I  remember  one  other 
trip  we  made  bnt  I  don ’t  remember  exactly  what  year  it 
was.  At  the  time,  I  was  living  at  a  fraternity  clnb  on  44th 
Street,  and  they  came  by  and  picked  me  np. 

Q.  Did  they  enjoy  these  trips  in  Vermont?  A.  Very 
much. 

Q.  There  was  a  congenial  relationship  between  yon?  A. 
It  conld  not  have  been  better. 

Mr.  Hilland  (interposing:  That  calls  for  nothing 
55  bnt  a  conclnsion  by  the  witness.  He  can  describe 

what  happened,  bnt  he  can’t  be  asked  whether  or 
not  it  was  congenial. 

The  Conrt:  I  don’t  agree.  That  is  not  a  conclnsion. 

I  overrule  the  objection,  and  will  let  the  answer  stand. 

By  Mr.  Clark: 

Q.  When  did  yon  leave  New  York?  A.  In  the  fall  of 
1925,  sometime  around  October  or  the  first  part  of  No¬ 
vember. 

Q.  Why  did  yon  leave  New  York? 

Mr.  Hilland:  The  same  objection,  Yonr  Honor.  It  <*■*!!« 
for  a  conclusion. 

The  Conrt:  I  overrule  it  on  that  ground,  bnt  I  don’t  see 
that  it  is  material 

By  Mr.  Clark : 

Q.  Following  this  time  yon  left  New  York  in  October 
of  1925,  where  did  yon  go?  A.  In  company  with  my  bro¬ 
ther,  to  Washington.  We  picked  np  a  Franklin  automo¬ 
bile  of  father’s  and  drove  it  down  to  Florida. 

Q.  Did  yon  visit  yonr  father  while  in  Washington?  A. 
For  a  day  or  two. 

Q.  This  is  the  car  yon  drove  to  Florida?  A.  Yes. 


Q.  Where  did  yon  go  in  Florida?  A.  To  a  town  by  the 
name  of  Avon  Park. 

56  Q.  What  did  yon  do  at  Avon  Park?  A.  I  became 
connected  with  a  real  estate  firm  down  there  of 

Eisle  Brothers,  who  were  selling  lots  in  a  development. 

Q.  What  was  the  firm’s  name?  A.  Eisle  Brothers. 

Q.  Whom  did  yon  live  with  down  there?  A.  I  lived  with 
my  brother  in  a  hotel  in  Avon  Park,  shared  a  room  with 
him. 

Q.  What  was  yonr  brother  doing  in  Florida  then?  A. 
He  was  trying  to  put  over  some  sort  of  a  development. 

Q.  He  was  also  selling -  A.  (Interposing)  If  he  had 

ever  gotten  any  backing  to  put  the  development  over,  it 
would  have  eventually  developed  into  that,  but  there  was 
no  selling. 

Q.  Did  yon  receive  any  funds  from  your  father  while  in 
Florida?  A.  I  may  have  received  a  little,  I  think.  If  I 
did  it  was  very  small  because  I  had  saved  considerable 
money  in  New  York  and  made  enough  money  in  Florida 
to  pay  my  expenses  and  he  may  have  given  me  a  check 
for  a  Christmas  present,  but  I  don’t  recall  it. 

Q.  Do  you  know  whether  he  contributed  any  ex- 

57  penses  toward  Edward  while  in  Florida?  A.  I 
don’t  know,  but  he  had  to  get  money-  from  some¬ 
where.  I  advanced  him  $700  of  my  own  money. 

Q.  Did  your  father  visit  you  there?  A.  Yes,  at  Christ¬ 
mas  he  was  with  us. 

Q.  You  and  your  brother?  A.  Yes. 

Q.  Where  did  he  stay?  A.  At  the  same  hotel  we  were 
staying  at, 

Q.  What  year  was  that?  A.  Christmas,  1925. 

Q.  How  long  did  he  stay  down  there  at  that  time?  A. 
Several  weeks.  It  might  have  been  three  weeks ;  it  might 
have  been  a  month.  I  am  not  sure  of  the  exact  time. 

Q.  Did  you  and  your  brother  see  a  good  deal  of  him  at 
that  time?  A.  We  had  three  meals  a  day  with  him. 

Q.  What  was  your  relationship?  A.  Ideal,  I  would  say; 
perfectly  friendly  between  the  three  of  us. 
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Q.  How  long  did  yon  stay  in  Florida  at  that  time?  A. 

Except  for  one  trip  I  made  to  New  York - 

Q.  (Interposing)  When?  A.  That  was  taken  in  the 
late  fall  of  1925. 

The  Conrt:  You  stayed  in  Florida? 

The  Witness :  Until  the  spring. 

58  The  Conrt:  How  long?  Yon  have  not  answered 
the  question. 

The  Witness:  It  was  early  in  the  year.  I  stayed  there 
until  spring. 

By  Mr.  Clark: 

Q.  What  year?  A.  1926. 

Q.  How  long  were  yon  in  New  York  during  that  trip 
in  the  fall  of  1925?  A.  Approximately  a  week,  I  believe. 

Q.  Did  your  brother  go  with  yon  to  New  York?  A.  He 
did. 

Q.  Did  yon  drive  or  go  by  train?  A.  By  train. 

Q.  Did  yon  stop  at  Washington  on  the  way  up?  A.  As 
I  recall,  we  did — just  stopped  overnight  with  Father  and 
drove  up  the  next  day. 

Q.  Where  was  he  living  then?  A.  At  the  Army  and 
Navy  Club. 

Q.  Where  did  yon  stay?  A.  At  the  Army  and  Navy 
Club. 

Q.  Edward  was  with  yon?  A.  Yes. 

Q.  When  yon  went  to  New  York,  when  were  yon  there? 
A.  About  a  week,  I  believe. 

59  Q.  Did  yon  return  to  Florida?  A.  To  Washing¬ 
ton,  and  from  there  to  Florida. 

Q.  Did  yon  visit  your  father  on  that  occasion?  A.  Yes, 
several  days.  It  might  have  been  as  long  as  a  week. 

Q.  Did  yon  stay  at  the  Army  and  Navy  Club?  A.  Yes. 
Q.  During  that  time  did  yon  see  him  and  your  brother? 
A.  Several  times  a  day.  I  think  we  had  practically  every 
meal  together  at  the  Army  and  Navy  Club. 

Q.  What  was  your  relationship  between  yon  and  your 
father  and  brother  on  that  trip  or  visit?  A.  It  was  still 
pleasant 


Q.  When  you  left  for  Florida,  did  you  go  down  by  train? 
A.  No,  by  automobile. 


71  Q.  Captain  Dewey,  directing  your  attention  to  the 
visit  with  your  father  on  your  return  from  the  trip 
to  New  York,  which  would  be  in  the  fall  of  1925,  did  your 
i  father  give  you  anything  at  that  time?  A.  He  did.  He 
gave  me  an  automobile,  a  4-cylinder  Willys-Knight  sedan. 

Q.  Did  you  drive  down  to  Florida  in  that?  A.  Yes,  my 
brother  and  I  drove  down  together. 

Q.  You  and  your  brother  jointly  drove  to  Florida?  A. 
Yes. 

Q.  Now,  when  you  got  to  Florida,  what  automobile  did 
you  use?  A.  I  used  the  Willys-Knight  father  had  given  me. 

Q.  Who  used  the  Franklyn?  A.  My  brother. 

Q.  So  you  both  had  an  automobile  in  your  business  in 
Florida?  A.  That  is  right. 

Q.  You  testified  that  you  left  Florida  in  the  spring 
!  72  of  1926.  Did  you  and  your  brother  leave  together? 

A.  I  think  we  left  at  about  the  same  time.  I  am  not 
absolutely  sure  of  that.  He  returned  to  Washington  and  I 
went  to  Lenoir,  North  Carolina. 

Mr.  Hilland  (Interposing) :  I  didn’t  hear  it 

Mr.  Clark:  Lenoir,  North  Carolina. 

By  Mr.  Clark: 

Q.  What  did  you  do  in  Lenoir?  A.  I  went  into  the  real 
1  estate  business.  The  Eisle  Brothers  I  was  working  for  in 
Florida  had  another  branch  in  Lenoir. 

Q.  Where  is  Lenoir?  A.  In  the  western  part  of  the  state, 
near  Blowing  Bock. 

Q.  You  worked  for  the  same  people  you  worked  for  in 
Florida?  A.  Yes. 

Q.  In  the  real  estate  business?  A.  Yes. 

Q.  What  was  your  job  with  them?  A.  Real  estate  busi¬ 
ness. 

Q.  How  long  did  you  stay  in  Lenoir?  A.  I  believe  until 
the  latter  part  of  July  or  the  first  part  of  August 

Q.  1926?  A.  Yes. 
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73  Q.  What  happened  then?  A.  I  went  to  Durham, 
North  Carolina. 

Q.  Ddd  you  engage  in  business  there?  A.  Yes.  I  con¬ 
tinued  in  the  real  estate  business  as  a  salesman. 

Q.  For  whom  did  you  work?  A.  Part  of  the  time  for 
Lickle  and  Webster. 

Q.  Had  you  known  either  of  these  men  before?  A.  I 
had  not  known  Mr.  Lickle  before ;  he  was  down  in  Florida. 

Q.  Had  he  been  in  the  real  estate  business  down  there? 
A.  He  had. 

Q.  Did  you  work  for  him  in  Florida  at  all?  A.  No. 

Q.  Did  he  work  for  the  Eisle  Company?  A.  I  believe  he 
was  a  broker  and  believe  in  that  capacity  he  sold  property 
for  Eisle  Brothers. 

Q.  While  in  Lenoir  and  also  in  Durham,  North  Carolina, 
did  you  make  any  trips  to  Washington?  A.  Frequent  trips. 

Q.  How  frequently  did  you  come  to  Washington?  A. 
Every  couple  of  months  or  so. 

Q.  What  was  your  purpose  of  these  visits?  A.  To  see 
my  father  and  visit  with  him. 

Q.  What  was  the  usual  duration  of  these  visits? 

74  A  Two  or  three  days. 

Q.  Over  week-ends?  A.  Mostly  over  week-ends. 

Q.  Where  was  he  living  at  that  teime?  A.  At  the  Army 
and  Navy  Club. 

Q.  Where  was  your  brother  Edward  living  at  that  time? 
A.  Also  at  the  Army  and  Navy  Club  occupying  a  room  with 
father,  which  had  twin  beds. 

Q.  Twin  beds,  and  the  other  was  occupied  by  your 
brother?  A.  Yes. 

Q.  Where  did  you  stay?  A.  I  stayed  at  the  Army  and 
Navy  Club ;  got  one  of  their  transient  rooms. 

Q.  What  was  the  relationship  between  you  and  your 
father  and  brother?  A.  Perfectly  normal  and  friendly. 

Mr.  Hilland:  I  object,  Your  Honor.  It  calls  for  a  con¬ 
clusion  of  the  witness.  I  know  what  Your  Honor’s  ruling 
is,  but  I’ve  got  to  get  it  in  the  record. 

The  Court:  Yes. 
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By  Mr.  Clark : 

Q.  You  may  answer.  A.  Ideal ;  very  normal  and  friendly, 
I  should  say;  very  close  to  them. 

Q.  When  you  went  to  Durham,  where  did  you  live? 

75  A.  At  the  Washington-Duke  Hotel  at  first 

Q.  And  you  were  employed  by  Lickle  &  Webster? 

A.  Yes. 

Q.  Specifically,  what  were  you  doing?  A.  I  was  selling 
lots  in  Lickle  &  Webster’s  subdivision.  They  had  a  contract 
selling  a  development  called  Hope  Valley,  which  was  lo¬ 
cated  midway  between  Durham  and  Chapel  Hill,  North 
Caroina. 

Q.  How  long  did  you  live  at  the  Washington-Duke  Hotel? 
A.  Until  sometime  in  1928,  with  the  exception  of  a  period 
in  1927  when  I  went  to  New  York. 

Q.  When  did  you  arrive  in  Durham  from  Lenoir?  A.  I 
think  in  August  of  1926. 

Q.  You  spoke  of  a  trip  to  New  York;  when  was  that 
taken?  A.  In  1927. 

Q.  Do  you  recall  the  approximate  date  in  1927?  A.  I 
think  it  was  early  in  the  summer  or  late  in  the  spring — I 
am  not  too  sure  about  that 

Q.  How  long  did  you  spend  in  New  York,  at  that  time? 
A.  Approximately  six  months;  part  of  the  time  in  New 
York  City  and  part  of  the  time  in  Albany,  New  York. 

Q.  What  did  you  do  in  New  York  during  that  period?  A. 
I  had  a  position  with  the  Postum  Company  and  I  left 
that - 

Q.  (Interposing)  How  long  were  you  with  them? 

76  A.  About  four  months,  I  think. 

Q.  What  was  your  capacity?.  A.  It  was  just  an 
office  job,  office  work;  I  don’t  know  whether  you  would  call 
it  a  clerk.  I  did  not  have  any  title.  It  had  no  title  con¬ 
nected  with  it 

i  Q.  Bjd  you  receive  a  salary?  A.  Yes. 

Q.  Then,  whom  did  you  work  for  after  you  left  the 
Postum  Company?  A.  I  went  to  Albany,  New  York,  and 
was  with  Brown  Brothers  in  their  Albany  office. 
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Q.  What  was  their  business?  A.  Investment  securities. 
Q.  What  was  your  occupation  with  them?  A.  I  was  a 
salesman. 

Q.  What  type  of  securities  were  you  selling?  A.  Mostly 
bonds ;  industrial  bonds. 

Q.  On  a  salary  basis?  A.  No,  on  a  drawing  account. 

Q.  And  did  you  receive  any  commissions?  A,  Oh,  yes. 
I  made  just  about  equal  to  my  drawing  account  while  there. 

Q.  Did  you  receive  any  sums  of  money  from  your  father 
while  you  were  in  New  York?  A.  I  don’t  recall  Maybe 
he  sent  me  a  little  money.  He  was  very  gener- 

77  ous. 

Q.  Did  he  make  any  substantial  sum  of  money  to¬ 
ward  your  total  support  while  you  were  in  New  York  City? 
A  No,  I  was  self-supporting. 

Q.  Did  he  send  you  any  substantial  sums  of  money  in 
Albany?  A.  I  don’t  recall  any. 

Q.  Now,  when  you  left  New  York,  where  did  you  go?  A. 
Back  to  Durham,  North  Carolina. 

Q.  I  think  you  said  you  spent  about  six  months  in  New 
York  and  Albany.  A.  In  Albany. 

Q.  What  date  was  it  you  arrived  in  Durham  after  this 
trip?  A.  I  don’t  remember,  shortly  after  Christmas,  1927, 
or  shortly  before.  It  was  right  around  the  holiday  season, 
as  I  remember  it. 

Q.  Did  you  visit  in  Washington?  A  Yes,  I  stopped  over 
several  days  with  father. 

Q.  Going  back  to  North  Carolina?  A.  Yes. 

Q.  Did  you  state  to  him  at  the  time  your  reason  for 
leaving  New  York  and  going  back  to  Durham,  North 
The  Court:  I  didn’t  quite  hear  that. 

Will  you  read  it  (addressing  the  reporter)? 

78  (Thereupon,  the  reporter  read  the  pending  ques¬ 
tion.) 

The  Court:  Did  the  witness  tell  his  father  why  he  was 
going  back  to  Durham,  North  Carolina? 

Mr.  Clark:  Yes,  sir. 
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The  Court  (Addressing  the  witness) :  You  may  answer. 

The  Witness :  I  told  him  it  was  too  cold  up  there  for  me 
and  that  I  decided  to  go  South. 

By  Mr.  Clark : 

Q.  Did  you  complain  to  him  about  your  health?  A.  I 
don’t  think  that  I  did. 

Q.  What  was  the  relationship  between  you  and  your 
father  on  that  trip,  coming  down  from  New  York? 

Mr.  Hilland:  I  object,  Your  Honor,  for  the  same  reason. 

The  Court:  The  same  ruling. 

The  Witness :  Always  very  friendly. 

•  •••••••• 

80  Q.  During  the  time  that  you  lived  at  the  Hope 

Valley  Country  Club,  did  you,  on  any  occasion,  take 
trips?  A.  Yes,  quite  frequently  I  took  trips — sometimes  to 
Washington  to  see  my  father  and  sometimes  fishing  trips 
on  the  Coast  to  Moorhead  City. 

Mr.  Hilland:  North  Carolina? 

The  Witness:  Yes. 

By  Mr.  Clark: 

Q.  I  believe  you  testified  you  took  trips  to  Washington 
to  see  your  father;  who  would  go  with  you  on  these  trips 
to  Moorhead  City?  A.  As  a  rule  there  would  be  a  William 
F.  Lickle,  who  is  the  Iickle  of  Lickle  &  Webster;  Mrs. 
Stubbs  and  her  son  Allston  Stubbs,  and  myself. 


SO-A  Q.  During  the  time  you  were  in  North  Carolina,  • 
did  your  father  visit  you  there?  A.  Yes,  he  came 
down  on  one  trip  to  visit  me — in  the  spring  of  1929. 

Q.  How  long  did  he  stay  with  you  at  that  time?  A.  As 
nearly  as  I  can  recall  for  several  weeks,  between 
80-B  two  or  three  weeks,  I  think. 

Q.  Did  he  come  alone?  A.  My  brother  was  with 
him  in  company  with  the  then  Miss  Selma  0.  Sinclair.  They 
drove  as  far  as  Richmond.  I  then  drove  to  Richmond  and 
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brought  him  back  to  Durham.  When  they  came  back,  the 
process  was  reversed. 

Q.  But  during  the  time  down  there,  he  was  by  himself? 
A.  Correct. 

Q.  Where  did  he  stay  in  Durham?  A.  At  the  residence 
of  Mr.  Brown,  where  he  had  a  room. 

Q.  Did  he  share  your  room?  A.  Yes,  I  believe — in  fact  I 
know  the  arrangement  was  the  Browns  had  a  cot  and  put  it 
in  the  room.  My  father  occupied  my  room  and  I  slept  on 
the  cot 

Q.  Did  you  take  him  around  and  introduce  him  to  your 
friends?  A.  Practically  the  entire  time  I  could  spare  away 
from  business. 

Q.  You  saw  him  frequently?  A.  I  saw  him  the  large 
part  of  each  day  he  was  there. 

Q.  That  was  in  the  spring  of  1929?  A.  Yes. 

Q.  When  did  you  finally  leave  North  Carolina?  A.  It  was 
late  in  1929.  I  don’t  remember  the  exact  month.  It  must 
have  been  November  or  December. 

80-C  Q.  The  same  year  your  father  went  down  there? 
A.  Yes. 

Q.  WTiat  was  the  relationship  between  your  father  when 
he  visited  you  in  North  Carolina? 

Mr.  Hilland :  I  object,  Your  Honor. 

The  Court:  I  give  you  a  blanket  exception  to  that  line 
of  questioning. 

Mr.  Clark:  You  may  answer. 

The  Witness :  The  relationship  was  close.  It  was  a  de¬ 
lightful  visit  and  it  could  not  have  been  more  pleasant. 

By  Mr.  Clark : 

Q.  At  this  time,  during  his  visit  down  there,  Captain 
Dewey,  did  your  father  ever  criticize  your  conduct  to  you, 
in  North  Carolina? 

Mr.  Hilland:  Your  Honor,  that  calls  for  a  conclusion  of 
the  witness  and  is  within  the  realm  of  that  other  question. 

The  Court :  I  will  permit  it  to  be  answered. 

The  Witness :  He  never  criticized  me  in  any  way. 
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By  Mr.  Clark : 

Q.  Did  lie  criticize  your  drinking  at  all?  A.  He  did  not. 

Q.  Your  conduct  with  women?  A.  He  did  not. 

Q.  Your  business  deals?  A.  He  did  not. 

80-D  Mr.  Hilland:  In  addition  to  that,  these  are  very 
leading,  Your  Honor. 

The  Court:  He  has  already  answered  he  did  not  criticize 
him  for  anything. 

Mr.  Hilland :  I  understand  the  function  of  evidence  is  to 
show  what  happened. 

The  Court:  What  happened  and  did  not  happen  is  the 
function  of  evidence. 

Mr.  Hilland:  I  don’t  think  he  has  a  right  to  bring  it  out 
in  this  way. 

The  Court:  I  overrule  your  objection. 

Mr.  Clark::  I  will  refrain  from  this  line  of  questioning. 

The  Court  He  made  a  statement  that  he  never  criticized 
him  for  anything. 

By  Mr.  Clark: 

Q.  Now,  when  you  left  Durham,  North  Carolina,  during 
the  fall  of  1929,  why  did  you  leave  there? 

Mr.  Hilland:  I  object  because  it  calls  for  a  mental  pro¬ 
cess  and  conclusion  of  the  witness. 

The  Court :  I  overrule  your  objection  again,  and  again  I 
say  I  do  not  see  the  materiality. 

I  overrule  the  objection  as  made,  but  I  am  making  one  of 
my  own. 

Mr.  Clark:  I  intend  to  connect  this  up  later  in  the  case. 

The  Court:  You  may  answer. 

80-E  The  Witness :  The  reason  I  left  North  Carolina,  we 
had  the  stock  market  crash  in  1929.  You  only  could 
not  sell  real  estate  but  you  could  not  make  a  living  in  North 
Carolina.  I  talked  it  over  with  my  father  and  he  thought 
it  better  for  all  concerned  if  I  came  back  to  Washington 
and  lived  with  him. 

•  •••••••• 
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80-F  Q.  Captain  Dewey,  during  the  time  yon  were  in 
North  Carolina,  did  yon  make  any  trip  to  Vermont? 
A.  I  did. 

Q.  When  was  that?  A.  I  made  one  trip  either  in  1928  or 
1929,  at  which  time  I  drove  my  father  to  Vermont.  I  am 
inclined  to  say  1929  because  I  had  a  1929  Bnick  and  I  did 
not  have  that  in  1928. 

80-G-  Q.  When?  A.  During  the  summer. 

Q.  Did  you  drive  up  to  Washington  and  pick  up 
your  father  there  ?  A.  Yes. 

Q.  Did  anyone  accompany  you  from  Washington  to  Ver¬ 
mont?  A.  No.  My  father  and  I  went  alone. 

Q.  How  long  did  you  visit  in  Vermont?  A.  Almost  a 
month. 

Q.  Whom  did  you  stay  with  up  there?  A.  My  aunt  and 
uncle,  Mr.  and  Mrs.  Fred  Howland,  at  their  summer  camp 
on  Lake  Willoughby. 

Q.  Did  your  brother  come  up  there?  A.  No,  Edward  was 
not  along  on  that  trip. 

Q.  During  that  time  you  visited  regularly  with  your 
father?  A.  Every  day. 

Q.  With  other  members  of  your  family?  A.  They,  also. 

Q.  What  was  the  relationship  between  your  father  during 
that  visit?  A.  Perfectly  delightful;  it  could  not  have  been 
better. 

Q.  Did  anything  unusual  occur  or  happen  on  your  return 
— you  were  driving  the  car?  A.  I  was  driving  the  car. 

A  little  bit  unusual  occurence  transpired  on  the 
80-H  way  up. 

Q.  Explain  that.  A.  We  were  almost  to  Lake 
Willoughby,  probably  a  hundred  miles  away,  when  a  heavy 
thunderstorm  occurred.  The  roads  were  quite  slippery, 
coming  down  a  gravel  hill,  which  had  a  spot  of  clay,  the  car 
started  to  skid  and  to  avoid  overturning,  we  left  the  road 
and  did  not  even  stop,  and  turned  and  came  back,  and  my 
father  bragged  about  that  afterwards. 

Q.  Was  your  father  injured  at  all?  A.  Not  injured  in 
any  way. 
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Q.  Were  you  injured?  A.  No. 

Q.  At  that  time,  did  you  run  into  a  tree  to  stop  the 
machine?  A.  No. 

*•**••••* 

Q.  During  the  time  you  were  in  North  Carolina,  did  you 
receive  any  sums  of  money  from  your  father?  A.  Yes,  I 
did. 

Q.  Do  you  know  how  much?  A.  No,  I  don’t.  I  know 
that  during  1926  I  did  not  receive  anything  from 
80-1  him  to  amount  to  anything.  During  1927  and  1928 
he  did  send  me  sums  of  money.  I  don’t  know.  He 
might  have  sent  me  a  hundred  dollars  a  month.  The  real 
estate  business  had  gone  pretty  bad.  He  was  continuously 
writing  asking  me  if  I  needed  any  money.  He  was  very 
generous. 

Q.  You  think  $100  a  month?  A.  I  would  guess  that.  It 
might  have  been  $150.  I  don’t  know. 

Q.  Did  you  ask  him  for  these  sums  of  money?  A.  No,  he 
offered.  We  corresponded  not  less  than  three  or  four  times 
a  week.  He  wrote  me  once  a  week.  Practically  in  every 
letter  he  wrote  asking  if  I  needed  any  money  because  he  did 
not  want  me  running  short. 


80-J  Q.  During  the  time  you  were  in  North  Carolina, 
SO-K  did  your  brother  visit  you  down  there?  A.  Once  at 
Moorhead  City,  yes. 

Q.  What  date  approximately  was  it?  A.  It  was  in  the 
summer,  and  I  am  inclined  to  think  it  was  in  1928.  I  am  not 
absolutely  positive  of  that. 

Q.  During  this  time — who  accompanied  him  on  this  trip 
to  North  Carolina?  A.  My  father  and  Miss  Selma  Sinclair. 

Q.  Did  they  come  down  together?  A.  Yes. 

Q.  Had  you  met  Miss  Sinclair  prior  to  this  time?  A.  I 
had. 

Q.  On  what  occasion  did  you  first  meet  Miss  Sinclair? 
A.  I  think  when  I  took  one  of  my  periodical  trips  to  Wash¬ 
ington,  and  I  believe  it  was  late  1927  or  early  1928. 
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Q.  On  what  occasion  did  you  meet  her?  A.  I  just  dropped 
up  here  and  my  brother  introduced  me  to  her.  I  don’t  know 
whether  they  were  supposed  to  be  engaged  then  or  not. 

Q.  She  was  introduced  by  your  brother?  A.  Yes. 

Q.  Was  he  still  at  the  Army-Navy  Club?  A.  Yes. 

Q.  Had  you  met  her  on  other  occasions  prior  to  this  trip 
from  North  Carolina — that  they  took  to  Moorhead  City? 

A.  I  think  I  had  seen  her  on  one  or  two  ocecasions 
80-L  prior  to  that  trip. 

Q.  Were  those  other  occasions  in  Washington?  A. 

Yes. 

Q.  When  they  came  to  Moorhead  City,  did  you  arrange 
any  entertainment  for  them?  A.  Yes,  it  had  been  arranged 
that  we  were  all  going  to  use  the  boat  that  William  F. 
Lickle  kept  at  Moorhead  City,  a  small  cruiser,  and  we 
were  going  fishing. 

Q.  A  fishing  boat?  A.  Yes. 

Q.  When  did  they  arrive  at  Moorhead  City ;  do  you  recall 
what  time  of  day  it  was  ?  A.  Late  afternoon,  and  they  ar¬ 
rived  the  day  before  they  were  expected. 

Q.  Will  you  describe  that?  A.  That  meant  there  were  no 
accommodations  ready  for  them  because  Mr.  Lickle,  Mrs. 
Stubbs  and  her  son  were  staying  at  a  boarding  house  which 
I  have  mentioned  previously  in  the  testimony,  and  the  ar¬ 
rangement  was  that  Mr.  Lickle,  Mrs.  Stubbs  and  her  son 
were  going  to  take  a  trip  to  Ocracoke  and  leave  the  boat 
for  me  to  use  and  were  to  make  available  the  accommoda¬ 
tions  they  used  for  Miss  Sinclair,  my  father  and  brother. 

They  arrived  a  day  ahead  of  time  which  sort  of  upset  the 
applecart 

80-M  Q.  You  mean  the  arrangements?  A.  Yes.  Finally 
we  arranged  to  put  them  up.  Mrs.  Stubbs  invited 
Miss  Sinclair  to  stay  in  their  room,  which  had  twin  beds. 

Q.  What  about  the  others?  A.  My  father  and  brother 
and  I  stayed  in  the  other  room  which  had  three  beds  in  it 

Q.  Dfrd  anything  occur  between  you  and  Miss  Sinclair  at 
that  time?  A.  Well,  Miss  Sinclair  got  into  some  sort  of 


argument  with  Mrs.  Stubbs  and  made  some  remarks  to  me 
which  probably  started  a  little  squabble,  which  was  prob¬ 
ably  the  first  difficulty  between  us. 

The  next  day,  we  did  go  out  fishing  and  it  was  not  too 
agreeable.  Miss  Sinclair  prevailed  upon  father  and  my 
brother  to  leave  the  next  day,  which  cut  short  a  trip  which 
was  supposed  to  have  lasted  about  a  week. 

Q.  Do  you  know  where  they  went?  A.  Only  by  hearsay. 

The  Court:  Who  told  you? 

The  Witness:  Afterwards  Miss  Sinclair  and  my  father 
and  brother  mentioned  they  went  to  Little  Washington, 
North  Carolina,  and  stayed  there. 

By  Mr.  Clark : 

Q.  You  did  not  see  them  any  more  on  that  trip  to 
80-N  North  Carolina?  A.  No: 

Q.  Captain  Dewey,  when  you  returned  to  Wash¬ 
ington  in  the  fall  of  1929,  where  did  you  go?  A.  I  went  to 
the  Marlborough  Apartment  House.  Father  had  left  the 
Army  and  Navy  Club  and  had  returned  to  the  Marlborough 
again,  and  he  and  I  and  brother  moved  in  together,  and  re¬ 
sumed  relationship. 

Q.  In  the  fall  of  1929  ?  A.  In  the  fall  of  1929.  I  think  it 
was  fall.  It  might  have  been  just  after  the  first  of  the 
year. 

Q.  How  long  did  you  continue  to  live  with  your  father  and 
brother  at  the  Marlborough?  A.  Until  about  April  of 
1936. 

Q.  You  say  you  met  Miss  Sinclair  in  1927  or  1928 ;  now, 
when  you  arrived  in  Washington  in  the  fall  of  1929,  did  you 
see  Miss  Sinclair  again?  A.  I  used  to  see  her  almost  every 
day  because  my  brother  used  to  bring  her  down  to  the  house 
because  she  took  a  great  many  meals  with  us. 

Q.  She  would  come  to  your  apartment?  A.  Yes,  correct 

Q.  Who  was  present  at  those  meals?  A.  Father,  brother 
and  myself. 

Q.  How  frequently  did  that  occur?  A.  I  would 
80-0  say  several  times  a  week.  Sometimes  we  went  out 
to  dinner,  eating  at  little  restaurants  in  the  neigh- 
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borhood.  It  was  not  a  regular  procedure  eating  home. 
Sometimes  we  went  out. 

Q.  On  the  occasions  did  she  accompany  your  father  and 
your  brother  and  yourself  ?  A.  Very  frequently,  yes. 

Q.  Now,  during  the  period  you  were  in  North  Carolina, 
did  anything  occur  on  a  visit  to  Washington  between  you 
and  Miss  Sinclair?  A.  Yes — would  you  mind — was  that 
while  I  was  in  North  Carolina? 

Q.  During  the  time  you  were  in  North  Carolina,  and  re¬ 
turned  to  visit  in  Washington,  you  stated  you  met  Miss 
Sinclair.  On  that  visit,  did  anything  occur  between  you 
and  Miss  Sinclair,  on  that  visit? 

Mr.  Hilland:  Could  we  have  the  time? 

By  Mr.  Clark : 

Q.  Can  you  give  the  time?  A.  Probably  it  was  1929.  But 
on  one  occasion,  she  started  to - 

Q.  (Interrupting)  Where  did  it  occur?  A.  While  we 
were  riding  one  evening. 

Q.  Who  was  present?  A.  My  father*  brother,  Miss  Sin¬ 
clair  and  myself. 

80-P  Q.  Who  was  driving?  A.  I  believe  my  brother 
was,  although  we  both  drove  the  car.  I  am  not  too 
clear.  Possibly  I  was  driving. 

Q.  Where?  A.  We  were  taking  a  ride  around  the  Speed¬ 
way. 

Q.  Was  that  during  the  summer?  A.  It  was  during  the 
summer.  Miss  Sinclair  made  some  derogatory  remarks 
about  my  aunt,  Mrs.  Cornelia  Snyder,  who  was  the  wife  of 
Admiral  Snyder. 

Mr.  Hilland :  I  object  to  the  remarks  that  were  made. 

The  Court:  He  may  answer. 

The  Witness.  She  said  Mrs.  Snyder  was  running  around 
with  other  men  while  the  Admiral  was  at  sea,  and  I  told 
her - 

Mr.  Hilland :  Your  Honor,  I  can’t  see  any  relevancy. 

The  Court:  I  am  not  too  clear  on  that,  Mr.  Clark. 
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Mr.  Hilland :  It  is  just  bringing  in  another  incident  which 
has  not  the  slightest  bearing  on  the  issues  of  this  case. 

The  Court:  I  don’t  know  whether  it  does  or  not.  What 
is  your  theory  (addressing  Mr.  Clark)  ? 

Mr.  Clark:  It  only  shows  the  relationship  between  him 
and  Miss  Sinclair. 

1  The  Court:  A  sort  of  prelude  to  what  came  later. 

Mr.  Clark:  Yes,  the  effect  upon  his  father’s  attitude 
towards  him.  This  was  a  beginning  of  a  relationship 
80-Q  between  them. 

The  Court:  Very  well. 

By  Mr.  Clark: 

Q.  As  the  result  of  her  remarks  concerning  Mrs.  Snyder, 
did  you  make  any  remarks  to  her?  A.  I  told  her  I  did  not 
believe  what  she  had  said  and  furthermore  if  what  she  said 
was  true  it  would  not  affect  my  feelings  concerning  my  aunt. 
The  upshot  of  it  was,  that  Miss  Sinclair  jumped  out  of  the 
car  and  went  home. 

Q.  Cornelia  Snyder,  she  was  your  aunt?  A.  My  mother’s 
half-sister. 

Q.  She  knew  her?  A.  Yes,  she  and  Edward  at  one  time 
went  down  to  Annapolis  when  the  Admiral  was  Comman¬ 
dant  at  that  time. 

Q.  Did  that  occur  on  other  occasions  between  you  and 
Miss  Sinclair?  A.  Yes,  several  times. 

Mr.  Hilland :  I  object.  It  is  entirely  too  broad,  to  know 
what  occurred. 

Mr.  Clark :  Disagreements  between  him  and  Miss  Sinclair. 

Mr.  Hilland:  I  move  to  strike  this  entire  question.  It 
is  too  broad. 

The  Court:  I  won’t  strike  it,  if  you  will  give  us  some 
specific  instance. 

By  Mr.  Clark: 

80-R  Q.  Tell  us  if  there  were  other  occasions  you  got 
into  discussions  with  Miss  Sinclair.  A.  It  is  pretty 
hard  to  hook  it  up  with  any  specific  time. 
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The  Court:  With  respect  to  Mrs.  Snyder. 

The  Witness:  Yes. 

By  Mr.  Clark : 

Q.  Do  you  recall  the  places  ?  A.  In  our  apartment  several 
times. 

The  Court:  What  she  said? 

The  Witness :  Yes,  sir. 

The  Court:  What  she  said. 

The  Witness:  Well,  similar  to  what  she  had  said  before 
that,  that  Mrs.  Snyder  was  chasing  around  with  other  men. 
I  naturally  took  exception,  and  it  ended  up  in  quite  an  argu¬ 
ment  between  us. 

*•*#••••• 

83  Q.  Captain  Dewey,  after  you  returned  to  Washing¬ 
ton  from  Durham,  North  Carolina,  and  your  employ¬ 
ment  down  there,  did  Mr.  William  Lickle  ever  visit  you  here? 
A.  Yes,  just  before  Christmas  1931  he  came  up  from  North 
Carolina  and  stopped  off  to  see  us  in  Washington. 

Q.  He  visited  you  in  your  home?  A.  He  came  into  town 
but  did  not  stay  overnight  with  us,  but  came  there  and  paid 
a  visit  to  myself,  my  father  and  brother. 

Q.  After  the  visit  to  your  home,  did  you  take  a  trip  with 

him?  A.  I  suggested - 

Mr.  Hilland  (Interposing) :  I  object,  Your  Honor. 

By  Mr.  Clark : 

Q.  As  a  result,  what  did  you  do?  A.  We  took  a  trip  to 
Ocracoke,  North  Carolina- 

84  Q.  Did  you  discuss  that  with  your  father?  A.  Yes, 

we  discussed - 

Mr.  Hilland :  I  object  to  that. 

By  Mr.  Clark: 

Q.  As  a  result  of  your  acquainting  your  father  with  your 
plans,  what  did  you  do?  A-  He  gave  me  $150  to  make  the 
trip. 
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Q.  Did  you  make  a  trip?  A.  I  did. 

Q.  When  did  you  start  this  trip?  A.  Right  after  New 
Years,  1932. 

Q.  Who  went  with  you?  A.  William  F.  Lickle  and  my¬ 
self. 

Q.  How  long  did  you  stay  in  North  Carolina  at  that  time? 
A.  I  was  there  for  six  weeks. 

Q.  Where  did  you  go?  A.  To  the  Island  of  Ocracoke, 
just  below  Cape  Hatteras  off  the  North  Carolina  coast. 

Q.  What  was  the  purpose  of  that  trip?  A.  Recreation 
and  for  a  pleasant  rest. 

Q.  Now,  were  you  employed  at  that  time,  Captain?  A. 
No,  I  was  not. 

Q.  Were  you  trying  to  get  employment?  A.  Yes. 

Q.  When  were  you  employed?  A.  I  finally  se- 
85  cured  employment  with  the  Travelers  Insurance 
Company  the  2nd  of  May,  1932. 

Q.  Now,  between  the  period  of  1930  and  1933,  did  you 
take  any  trips  with  your  father?  A.  Yes,  a  couple  of  trips 
to  Vermont  with  him. 

Q.  Do  you  recall  when  the  first  one  was?  A.  I  don’t 
recall  when  in  1930  or  1931.  The  last  trip  I  remember  dis¬ 
tinctly  being  in  1933.  In  1931 - 

Q.  (Interposing)  In  1931,  did  anyone  else  go  with  you? 
A.  No. 

Q.  Just  you  and  your  father?  A.  Just  me  and  my  father. 
Q.  How  long  a  period  did  you  visit  in  Vermont?  A. 
Approximately  a  month. 

Q.  Whom  did  you  visit?  A.  My  Aunt  Margaret,  Mrs. 
Frederick  Howland,  at  Lake  Willoughby. 

Q.  Is  that  the  Margaret - 

Mr.  Hilland  (Interposing) :  I  object. 

The  Court :  The  same  ruling. 

•  By  Mr.  Clark: 

Q.  What  was  the  relationship?  A,  The  relationship  was 
excellent.  We  had  a  very  delightful  trip. 
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86  Q.  When  was  the  next?  A.  The  snmmer  of  1933. 
Q.  Who  was  with  you  at  that  time?  A.  My  father. 
Q.  Nobody  else?  A.  No,  just  the  two  of  us. 

Q.  How  long  a  visit  did  you  make  on  that  occasion?  A. 
It  might  have  been  five  or  six  weeks,  slightly  over  a  month. 

Q.  Whom  did  you  visit?  A.  My  Aunt  Margaret  at  Lake 
Willoughby,  Vermont. 

Q.  What  was  the  relationship  between  you  and  your 
father  at  that  time?  A.  The  usual,  always  excellent,  and 
in  fact  I  think  we  seemed  closer  on  this  trip  than  some  of 
the  others. 

Mr.  Hilland :  I  object. 

The  Court :  The  same  ruling.  You  are  making  a  blanket 
objection  to  this  questioning. 

90  Q.  Did  your  father  make  a  statement  to  you?  A. 
Yes. 

91  Q.  Where?  A.  At  Lake  Willoughby  one  morning, 

he  told  me - 

Mr.  Clark:  Never  mind  what  he  told  you.  Restrict  it  to 
the  fact,  did  he  make  a  statement  to  you? 

The  Witness :  He  did. 

By  Mr.  Clark: 

Q.  Thereafter  did  you  return  to  Washington?  A.  We 
did. 

Q.  As  a  result,  did  you  take  any  action  here?  A.  Yes, 
I  insisted  upon  going  to  see  Dr.  Charles  P.  Rowse,  regard¬ 
ing  the  condition  he  described  to  me. 

Q.  Did  he  go  ?  A.  He  did. 

Q.  Did  he  receive  treatment  from  Dr.  Rowse?  A.  Yes, 
Dr.  Rowse - 

Mr.  Clark:  Don’t  tell  me  what  the  treatment  was,  Captain 
Dewey. 

Q.  He  did  receive  treatment?  A.  He  did. 

Q.  Had  you  recommended  Dr.  Rowse  to  him?  A.  I  did. 
Q.  Did  he  also  receive  treatment  from  anyone  else  at 
that  time?  A.  No,  he  did  not 
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Q.  Who  paid  for  this  treatment  he  received?  A. 

92  He  paid  for  the  treatment 

Q.  In  connection  with  that  treatment,  was  it  neces¬ 
sary  to  have  an  examination  made?  A.  It  was  necessary 
to  have - 

Mr.  Hilland:  I  object.  He  would  not  know  that. 

The  Court:  Was  an  examination  made? 

By  Mr.  Clark: 

Q.  Was  an  examination  made?  A.  Yes. 

Q.  Who  paid  for  that  examination?  A.  I  did. 

Q.  Now,  in  the  summer  of  1934,  did  you  go  to  Vermont? 
A.  No,  I  did  not 

Q.  What  did  you  do  that  summer?  A.  I  was  engaged 
in  building  a  boat  with  Charles  Clugston. 

Q.  Is  he  still  living?  A.  No,  he  died  in  1936,  I  believe. 
Q.  When  did  you  complete  this  boat?  A.  Completed  and 
launched  in  1934,  it  wras  launched  in  1934.  However,  the 
cabinet  work  inside  was  not  completed  at  that  time  and  the 
builder  worked  on  it  the  balance  of  the  summer  and  through 
the  winter.  However,  it  was  completed  so  it  could  be  used 
for  daytime  trips  in  the  summer  of  1934. 

Q.  Who  paid  for  it?  A.  It  was  an  equal  split  between 
myself  and  Mr.  Clugston. 

93  Q.  Did  you  receive  any  funds  to  build  the  boat 
from  your  father?  A.  I  did  not 

Q.  Now,  was  there  any  change  in  your  father’s  physical 
condition  in  the  latter  part  of  1934?  A.  Yes,  in  December 
of  1934  he  was  admitted  to  the  Naval  Hospital  with  pneu¬ 
monia. 

Q.  How  long  was  he  there?  A.  Several  weeks.  I  don’t 
think  as  long  as  a  month,  but  he  was  there  for  several  weeks. 

Q.  During  the  time  he  was  there,  did  you  visit  him?  A. 
Daily,  and  sometimes  twice  a  day. 

Q.  At  the  hospital?  A.  At  the  hospital 
Q.  Did  he  seem  pleased  to  have  you - 
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Mr.  Hilland :  I  object,  Your  Honor.  It  is  merely  calling 
for  a  conclusion  as  to  the  mental  condition  of  the  testator. 

The  Court:  I  overrule  the  objection. 

The  Witness:  He  indicated  he  was  very  glad  to  see  me 
and  I  spent  a  large  part  of  each  day  there. 

By  Mr.  dark : 

Q.  When  did  he  return  from  the  hospital?  A.  It  was 
around  the  first  of  the  year,  I  believe,  I  don’t  remember 

when  he  was  admitted - 

The  Court:  Was  it  the  year  1935? 

94  The  Witness :  Yes,  Your  Honor. 

By  Mr.  Clark: 

Q.  Shortly  after  that,  did  you  notice  any  change  in  your 
father’s  attitude  toward  you?  A.  I  noticed  one  change  at 
one  time.  He  had  been  acting  in  what  I  thought  was  a 
rather  cold  manner  towards  me. 

Q.  When  was  that?  A.  Early  1935. 

Q.  As  a  result  of  that,  did  you  speak  to  your  father 
about  it?  A  I  did - 

Mr.  Hilland:  I  object. 

The  Court :  The  same  ruling. 

Mr.  Hilland :  I  object  on  the  same  ground. 

The  Court:  The  same  ruling. 

Mr.  Clark:  You  may  answer. 

The  Witness:  I  asked  him  if  there  was  anything  I  had 
done  or  did  to  cause  his  change  of  attitude  towards  me. 

By  Mr.  Clark: 

Q.  What  did  he  reply  to  that?  A.  He  said  Miss  Sinclair 
told  him  that  I  did  not  care  for  him,  only  for  his  money. 

Q.  Your  father  told  you  she  told  him  that?  A.  He 
did. 

95  Q.  When?  A.  Early  1935. 

Q.  This  is  early  1935?  A.  It  was. 

Q.  Did  you  then  discuss  that  with  him?  A.  I  did  at  great 
length  and  finally  convinced  him  there  wasn’t  any  truth,  and 
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from  there  on  onr  relationship  went  back  to  what  it  had 
been  and  from  then  on  there  was  no  friction  at  all. 

Q.  In  1935,  yonr  boat  was  then  launched  and  completed? 
A.  Yes. 

Q.  Did  yon  take  any  trips  on  that  boat?  A.  I  took 
numerous  trips. 

Q.  Did  he  go  with  you  on  these  trips?  A.  He  did. 

Q.  How  many?  A  Before  we  moved  the  boat  to  An¬ 
napolis  he  took  several  day  trips  with  me,  just  running 
down  the  Potomac  on  Saturday  afternoon  and  over  Deco¬ 
ration  Day. 

Q.  During  those  trips  who  would  go  with  you?  A.  My 
brother  was  on  several,  and  I’m  not  sure  whether  Miss 
Sinclair  went  or  not.  I  am  inclined  to  think  that  she  did 
not. 

Q.  Did  anyone  else  go?  A.  Mr.  Clugston — the  day  trips  I 
am  speaking  of  now — and  also  his  wife  and  daughter. 
96  Q.  When  did  you  takt  your  boat  around  to  An¬ 
napolis?  A.  I  took  that  around  in  June  of  1935. 

Q.  And  did  your  father  take  any  trips  out  of  Annapolis 
on  your  boat  with  you?  A.  Two  I  can  recall. 

Q.  When?  A.  Sometime  during  July  and  August,  both 
of  them. 

The  Court:  This  was  in  1935? 

The  Witness:  Yes,  Your  Honor. 

By  Mr.  Clark: 

Q.  Did  you  take  any  longer  trips  on  the  boat  before  you 
went  on  the  Chesapeake?  A.  One  long  trip  over  Decoration 
Day  of  1935  when  we  were  gone  for  three  days.  We  got 
down  as  far  as  Leonardtown,  Maryland. 

Q.  Your  father  was  with  you?  A.  He  was. 

Q.  Who  else?  A.  He,  Mr.  Clugston,  Mr.  Clugston ’s  wife 
and  daughter,  and  Mr.  Taylor,  who  is  Mr.  Clougston’s  step¬ 
father. 

Mr.  Hilland :  Mr.  Clugston ’s  what? 

Mr.  Clark:  Step-father. 

The  Witness :  Step-father.  He  is  now  deceased. 
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By  Mr.  Clark: 

Q.  Now,  did  your  father  call  your  attention  on  that 
trip - 

97  Mr.  Hilland:  I  object  to  the  form  of  the  question, 
Your  Honor. 

By  Mr.  Clark: 

Q.  Did  you  father  say  anything  on  that  trip  regarding 
his  physical  condition?  A.  He  did. 

Q.  Did  you  observe  anything  as  a  result  of  that?  A.  I 
did. 

Q.  Tell  us  what  you  observed.  A.  I  observed  his  stools 
were  very  black  and  tarry;  that  was  the  night  before  the 
last  night  we  were  out. 

Q.  The  second  night  out?  A.  Yes.  Well,  it  was  the  last 
night  we  spent  aboard  before  getting  back  to  Washington. 

Q.  Did  you  return  to  Washington?  A.  We  returned,  and 
on  the  way  up  father  became  quite  weak.  He  spent  most 
of  the  time  lying  on  the  settee  in  the  deckhouse. 

Q.  Did  you  visit  him  in  the  deckhouse?  A.  Yes,  that  was 
where  I  was  steering  the  boat  from.  In  fact,  the  whole 
party  was  in  the  deckhouse ;  it  was  big  enough,  and  coming 
up  the  river  we  were  all  in  the  deckhouse. 

Q.  When  you  returned  to  Washington  that  would  be  the 
end  of  May,  would  it  not,  Decoration  Day  week-end?  A. 
Yes. 

98  Q.  What  did  you  father  then  do?  A.  He  con¬ 
sulted  his  Navy  doctor  and  was  admitted  to  the  Naval 

Hospital  for  a  check-up. 

Q.  When  was  that?  A.  Very  early  in  the  month  of  June, 
1935. 

Q.  Now,  when  you  got  the  boat  down  to  Annapolis,  I  think 
you  testified,  you  father  took  two  trips;  do  you  recall  the 
first  one  on  which  you  testified  that  Mr.  Clugston  and  his 
family  was  present?  A.  I  think  you  will  find  Mr.  Clugston 
and  family  were  on  these  two  trips.  There  was  my  father, 
Mr.  Clugston  and  Henry  M.  Latimer,  and  one  or  two  others. 
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I  don’t  recall  who  the  others  were.  There  were  four  of  ns 
and  there  might  have  been  a  fifth. 

Q.  Is  he  dead  now?  A.  Yes. 

Q.  Is  Mr.  Latimer  now  living?  A.  He  is. 

Q.  What  was  his  relationship  to  yon  and  yonr  father? 
A.  A  very  close  friend  of  mine  in  the  Travelers  Insurance 
Company.  I  nsed  to  see  him  every  day.  I  would  have  lunch 
with  him. 

Q.  Did  he  know  your  father?  A.  He  did. 

Q.  How  long  was  the  first  trip  you  took?  A.  The 

99  week-end  going  down,  Saturday  morning  early  and 
returning  late  Sunday  night. 

Q.  What  was  the  relationship  of  you  and  your  father 
upon  the  occasion  of  this  trip?  A.  It  was  ideal,  I  would 
say.  We  got  along  fine.  He  seemed  to  enjoy  himself.  He 
liked  the  first  trip  so  much,  that  when  I  suggested  the 
second  he  was  delighted  to  go  along. 

Q.  Did  he  go  on  the  second  trip?  A.  Yes. 

Q.  Who  went?  A.  Mr.  Clugston  and  Mr.  Latimer. 

Q.  Who  was  on  the  second  trip?  A.  It  was  a  week-end 
trip.  We  cruised  across  the  Bay  and  went  over  to  the 
Eastern  Shore  of  Maryland. 

Q.  What  was  the  relation  during  this  trip?  A.  The  same 
as  on  the  first 

Q.  When  was  that?  A.  That  was  in  the  latter  part  of 
August,  1935.  One  was  made  in  July  and  one  in  August.  It 
is  possible  that  both  might  have  been  in  the  month  of 
August 

Q.  The  summer  of  1935?  A.  Yes. 

Q.  Now,  during  1935,  where  were  you  living?  A.  At  the 
Marborough  Apartment  with  my  father  and  brother. 

100  Q.  At  that  time  was  there  any  change  in  your  liv¬ 
ing  arrangements  there?  A.  There  was. 

Q.  Tell  us  what  happened  in  1935  in  the  apartment.  A. 
I  think  it  was  probably  early  in  June,  it  was  very  hot 
weather.  Miss  Sinclair  had  been  sick  and  my  brother  de¬ 
cided  to  bring  her  down  to  the  apartment  house  to  live. 
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Q.  Where  was  she  living  prior  to  that?  A.  At  the  Dupont 
Circle  Apartment  House,  where  she  maintained  an  apart¬ 
ment. 

Q.  Did  she  come  to  live  with  you  at  the  Marlborough  ?  A. 
she  did. 

The  Court:  When  was  that? 

The  Witness :  Jnly  of  1935,  it  was  early  in  the  summer. 
It  might  have  been  late  June  or  early  July. 

By  Mr.  Clark: 

Q.  How  many  rooms  were  in  the  apartment?  A.  A  din¬ 
ing  room,  and  to  distinguish  between  them,  adjoining  that, 
a  parlor,  sitting  room,  kitchen,  bathroom  and  two  bedrooms. 

Q.  Did  you  occupy  one  of  the  bedrooms?  A.  Prior  to  the 
time  Miss  Sinclair  moved  in  I  had  one  to  myself  and  my 
father  occupied  the  other. 

Q.  Who  occupied  that  room  with  him?  A.  My  father  and 
brother. 

101  Q.  After  Miss  Sinclair  moved  in,  what  was  the 
change  in  the  living  arrangements?  A.  I  moved  in 
with  my  father  and  Miss  Sinclair  and  my  brother  occupied 
the  other  bedroom. 

Q.  Now,  was  that  prior  to  or  after  this  occurrence;  did 
your  brother  and  Miss  Sinclair  leave  the  apartment  on  an 
occasion? 

The  Court:  I  didn’t  get  that 

Mr.  Clark:  If  Miss  Sinclair  left  the  apartment  and  his 
brother  on  an  occasion. 

The  Witness:  They  did.  They  announced  they  were 
going  away  to  take  a  trip  and  left  sometime  in  July. 

By  Mr.  Clark : 

Q.  Do  you  know  where  they  went?  A.  I  know  they  went 
somewhere.  I  discovered  this  when  they  came  back.  They 
had  been  up  in  Western  Maryland.  They  did  not  state  any 
specific  town. 

Q.  How  long  after  Miss  Sinclair  moved  into  the  apart¬ 
ment?  A.  Quite  shortly  thereafter.  I  think  it  might  have 
been  ten  days  or  two  weeks.  I  can’t  be  entirely  sure. 


Q.  What  were  the  relationships  between  yon  and  your 
father  during  the  remainder  of  the  year  1935?  A.  They 
were  ideal;  no  disagreements  at  all  We  got  along  very 
nicely  together,  as  we  always  had. 

102  Q.  Now,  directing  your  attention  to  the  middle  of 
February,  1936,  did  you  leave  the  apartment  for  a 

time?  A.  I  did. 

Q.  And  what  was — where  did  you  go? 
i  Mr.  Hilland:  What  are  you  talking  about? 

The  Court:  February? 

By  Mr.  Clark: 

Q.  When?  A.  I  left  about  the  middle  of  1936  and  went 
to  Walter  Reed  for  an  operation,  in  February. 

Q.  How  long  were  you  there?  A.  For  three  weeks. 

Q.  At  that  time  were  Miss  Sinclair  and  your  brother 
living  at  the  apartment?  A.  I  am  not  too  sure.  She  stayed 
sometimes  at  her  Dupont  Circle  apartment  and  sometimes 
down  there.  I  am  not  absolutely  sure  whether  she  was  there 
or  not.  I  believe  for  part  of  the  time  that  is  where  she  was. 

Q.  Then  you  went  to  Walter  Reed,  the  middle  of  Febru¬ 
ary,  1936? 

The  Court:  I  thought  that  he  just  said  he  was  not  sure. 
Mr.  Clark:  I  asked  him  if  she  was  living  there  when  he 

went.  He  said  he  did  not  know  and - 

Mr.  Hilland  (interposing) :  He  is  talking  about  her. 

The  Court :  It  is  not  clear. 

103  By  Mr.  Clark: 

Q.  Do  you  recall,  Captain  Dewey,  your  leaving  in 
the  middle  of  February  when  you  went  to  Walter  Reed?  A. 
I  don’t  recall  that  definitely,  no. 

Q.  During  that  time  when  you  say  you  were  at  Walter 
Reed,  did  your  brother  ever  come  to  see  you?  A.  He  did 
not 

Q.  Did  your  father?  A.  No. 
i  Q.  Did  he  ever  call  you  up  on  the  phone?  A.  No. 

'  Q.  Did  Miss  Sinclair  come  to  see  you?  A.  No. 


Q.  When  did  yon  retnrn  from  Walter  Eeed!  A.  I  re¬ 
turned  from  Walter  Reed  Hospital  about  the  end  of  the 
first  week  in  March.  I  had  been  there  for  three  weeks.  I 
went  the  middle  of  February,  so  it  was  about  the  start 
of  the  second  week  in  March. 

Q.  When  you  returned,  did  you  notice  any  change  in - 

Mr.  Hilland  (interposing) :  I  object,  because  it  calls  for 
a  conclusion  of  the  witness;  the  same  mental  process  of 
the  deceased. 

The  Court:  Proceed. 

The  Witness :  I  noticed  a  decided  change.  When  I  spoke 
to  him,  frequently  he  would  not  give  me  any  reply  and 

104  acted  in  a  cold  manner.  I  did  not  give  any  particular 

thought  - 

Q.  Did  you  talk  to  him  about  this  apparent  change  of 
attitude  toward  you?  } 

Mr.  Hilland:  I  object  to  that, - 

The  Court:  Overruled. 

Mr.  Hilland  (continuing) : -  on  the  same  grounds 

stated  and  that  we  have  discussed. 

Mr.  Clark:  You  may  answer. 

The  Witness:  I  didn’t  talk  to  him  about  it  for  several 
weeks.  I  was  pretty  busy  courting  the  young  lady  who 
subsequently  became  my  wife. 

By  Mr.  Clark: 

Q.  Did  you  discuss  it  on  occasion?  A.  I  did. 

Q.  When  was  that?  A.  The  early  part  of  April. 

Q.  And  do  you  recall  the  date?  A.  I  do  not  know  the 
exact  date. 

Q.  Where  was  it  you  discussed  it  with  him?  A.  In  the 
Marborough  one  evening  when  I  came  home. 

Q.  About  what  time  of  the  evening  was  that?  A.  I  think 
I  got  in  about  9 :30. 

105  Q.  What  did  you  do  when  you  got  into  the  apart¬ 
ment?  A.  Well,  I  went  in  to  see  my  father  as  I 

always  did  to  say  hello  to  him. 


i  Q.  Where  was  he?  A.  In  his  bedroom,  in  bed. 

Q.  Did  yon  and  he  still  occupy  the  same  room?  A.  No, 
not  at  that  time.  My  brother  and  father  were  occupying 
the  same  room  and  I  had  moved  back  into  the  other  room. 

Q.  Who  else  was  in  the  room  with  him?  A.  Miss  Sin¬ 
clair  was  in  bed  in  the  other  twin  bed. 

Q.  In  bed?  A.  Yes. 

Q.  At  that  time  and  on  that  occasion  did  you  say  Miss 
Sinclair  was  in  bed?  A.  In  bed,  yes. 

Q.  How  many  beds  were  in  the  room?  A.  Two,  but  also 
there  was  a  cot  we  had  moved  in  there. 

Q.  All  three  were  living  there?  A.  Not  prior  to  this  one 
night. 

Q.  What  did  you  say  to  your  father  on  that  occasion?  A. 
I  went  in  and  spoke ;  got  no  reply.  I  think  my  exact  words 
were,  “What  is  the  matter?  Am  I  a  step-child?  If  I  had 
done  something,  I  would  like  to  know  what  it  is.  ” 

Then  the  fireworks  really  started. 

106  Q.  Did  he  reply  to  that?  A.  Yes. 

Q.  What  did  he  say?  A.  “You  know  very  well  what 
you  have  done.  You  have  been  talking  about  Selma,  your 
brother’s  wife,  and  the  last  thing  you  said  about  her  is  the 
last  straw.” 

Q.  Did  you  know  at  that  time  your  brother  was  married? 
A.  No,  I  did  not 

Q.  Did  you  ask  him  what  it  was  you  had  said  about  her? 
A.  Yes,  I  asked  him  and  all  he  would  say  was,  “You  know 
very  well  what  I  am  talking  about” 

I  told  him  that  I  did  not,  and  I  do  not  to  this  day. 

Mr.  Hilland  (interposing) :  Is  Your  Honor  admitting  this 
1  evidence  of  conversations  between  him  and  his  father  for 
the  purpose  of  proving  the  truth  of  what  his  father  said? 

The  Court:  Well,  I  suppose  that  is  what  it  amounts  to. 

(Addressing  the  jury)  Lady  and  gentlemen,  you  step  into 
the  corridor,  please. 

(Thereupon,  the  jury  retired  from  the  courtroom.) 

The  Court:  Here’s  my  theory  about  this:  It  seems  to  me 
1  that  all  this  bears  on  the  relationship  that  had  existed. 
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Then  that  change  came  along,  and  the  reasons,  if  any,  his 
father  gave  him  for  the  change. 

It  seems  to  me  there  is  a  difference  between  that 
107  situation  and  the  situation  in  the  Throckmorton  case, 
which  is  this :  The  Court,  in  the  Throckmorton  case, 
says  that  declarations,  unless  made  so  close  to  the  time  of 
the  execution  of  the  will  are  not  to  be  admitted  for  or  against 
the  validity  of  the  will  I  agree  with  that  and  don’t  intend 
to  depart  from  it  consciously,  but  it  seems  to  me  a  very 
different  thing.  There  is  direct  evidence  of  the  mental  con¬ 
dition  at  the  time  or  near  enough  to  the  time  of  the  execu¬ 
tion  of  the  wilL  But  when  you  have  an  issue  such  as  you 
have  in  this  case  of  a  statement  in  the  will  giving  a  reason 
for  the  disinheritance  of  this  son,  namely,  “his  unfilial 
conduct  “throughout  the  years,  I  think  it  reads,  I  think 
^then  he  is  entitled  to  tell  the  whole  story  of  his  relationship 
with  his  father  during  the  entire  lifetime  unless  so  remote 
as  to  have  no  bearing  on  the  thing,  induding  conversations 
which  he  had  with  his  father. 

I  think  that  is  a  wholly  different  situation  from  the  one 
where  you  are  trying  to  use  the  statement  of  the  deceased 
to  show  his  mental  condition  at  approximately  the  time  he 
made  his  wilL  On  the  one  hand,  the  latter  trying  by  these 
declarations  to  prove  sanity  or  insanity;  mental  capacity 
or  incapacity. 

In  the  former  situation  you  are  not  trying  to  prove  that 
at  alL  You  are  trying  to  establish  that  something  changed 
the  attitude  of  the  parent  toward  the  son,  and  the 
107-A  statement  of  the  father  as  to  what  that  was,  what 
his  reason  was  for  it,  if  there  is  such  a  statement,  is 
entirely  competent,  and  I  don’t  know  of  any  case  which  says 
it  is  not 

Mr.  Holland:  I  disagree  with  Your  Honor,  and  if  what 
Your  Honor  said  was  the  law,  it  would  render  a  nullity  the 
ruling  in  the  Throckmorton  case  and  the  Young-Thomas 
case. 

The  Court:  Why? 
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Mr.  Hilland:  Whether  this  or  any  other  person — a  wit¬ 
ness  on  the  stand  telling  what  some  one  said  to  him  is  hear¬ 
say.  It  is  the  simple  application  of  the  rule  against  hearsay. 

The  Court:  Unless  a  verbal  act 

Mr.  Hilland:  No,  that  isn’t  so.  It  is  hearsay.  There 
is  no  opportunity  to  cross-examine  the  decedent. 

The  Court:  True. 

Mr.  Hilland :  It  is  a  clear  case  of  hearsay.  There  is  no 
opportunity  to  cross-examine.  Unless  you  can  bring  it  in 
against  some  well-established  exception  to  that  rule.  If 
Your  Honor  or  my  opponent  could  find  any  decided  case  of 
authority  binding  on  this  court,  and  clearly  it  is  in  conflict 
with  the  Throckmorton  and  Young-Thomas  cases. 

The  Court:  Tell  me  what  the  difference  is  between  the 
testimony  by  this  witness  as  to  something  his  father  did? 

Mr.  Hillard:  Acts  can  be  shown  and  written  can 
107-B  not.  That  is  a  well-established  rule.  One  can  be 
shown  and  the  other  can  not  be. 

The  Court:  The  declaration,  though,  in  this  case  is  an 
act  It  does  not  follow  by  any  means  that  Miss  Sinclair 
actually  told  the  father  what  this  witness  says  the  father 
told  him. 

Mr.  Hilland:  I  have  tried  these  cases  before  Judge  Ad¬ 
kins,  Judge  Bailey,  Judge  Luhring  and  Judge  Pine.  I 
have  been  through  this  question  many  times. 

The  Court:  On  the  issues  of  relationship? 

Mr.  Hilland:  This  comes  up  in  every  one  of  these  cases. 
There  is  nothing  unusual  in  this  case.  I  have  tried  these 
cases  before  and  have  often  said  I  enjoyed  the  trial  of  these 
cases  about  as  much  as  any,  but  I  assure  Your  Honor  you 
are  going  to  have  basic  error  in  this  case.  If  Your  Honor 
conferred  with  your  associates  you  would  not  make  the 
ruling  you  are  making. 

Mr.  Clark:  I  can’t  answer  that,  but  in  the  Thomas-Young 
case  the  statements  began  right  after  the  grandmother’s 
death  and  they  agreed  it  would  be  family  property  and  pass 
to  the  brother  and  the  sister,  whichever  it  may  be.  Those 
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statements  were  admitted  in  evidence,  and  the  case  cites  the 
Throckmorton  case  here,  the  Conrt  saying  (reading) : 

“The  exception  to  the  rule  as  admitted  by  these 
107-C  cases” — Class  A — “is  that  where  the  issue  involves 
the  testamentary  capacity  of  the  testator,  and  also 
when  questions  of  undue  influence  over  a  weakened  mind 
are  the  subject  of  inquiry,  declarations  of  the  testator  made 
before  or  after,  and  yet  so  near  to  the  time  of  the  execution 
of  the  will  as  to  permit  of  the  inference  that  the  same  state 
of  mind  existed  when  the  will  was  made,  are  admissible  for 
the  purpose  of  supporting  or  disproving  the  mental  capacity 
of  the  testator.” 

This  is  at  pages  283  and  4,  180  1J.  S.,  of  the  Throck¬ 
morton  vs.  Holt  case. 

Then  it  continues : 

“The  requirement  that  the  declarations  of  the  decedent 
must  be  near  to  the  time  of  the  execution  of  the  will  is 
satisfied  in  the  present  case  by  testimony  to  the  effect  that 
the  declarations  were  repeated  at  various  times  from  the 
year  1912  up  to  the  date  of  the  will.” 

In  the  Thomas  vs.  Young  case,  the  will  was  executed  in 
1925.  Declarations  were  permitted  to  come  in  because  of 
the  continuous  conduct,  the  declarations  that  “this  property 
was  to  be  divided  among  us,”  and  later  on,  the  survivor  was 
to  take,  and  so  forth. 

107-D  What  you  have  got  in  this  case  is  the  conduct, 
mental  attitude  of  this  man  towards  his  son  over  a 
period  of  time  leading  up  to  February  1936,  a  specific  time 
that  the  witness  is  testifying  to  now.  The  attitude  of  a 
father  toward  a  filial  son;  then  a  break  there,  the  unex¬ 
plained  change  of  attitude ;  and  I  submit,  Your  Honor,  we 
can  introduce  these  showing  the  mental  attitude  of  the 
father  toward  the  son — not  to  prove  the  truth  of  it  In 
other  words,  there  is  the  statement  of  Selma  to  Commander 
Dewey  that  the  only  thing  Theodore  Dewey  was  doing  was 
to  try  to  get  money  from  him ;  don’t  want  to  introduce  that 

The  Court:  Do  you  intend  to  put  in  evidence  this  witness’ 
statement  that  his  father  told  him  she  told  him  that? 
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Mr.  Clark:  It  is  already  in  evidence,  Yonr  Honor. 

The  Court:  Are  yon  going  into  any  more  detail  than  that? 

Mr.  Clark:  In  regard  to - 

The  Court:  What  he  said  she  said;  is  there  more  to 
come? 

Mr.  Hilland:  He  is  right  in  the  midst.  It  is  perfectly 
obvious  that  there  is  more  to  come. 

The  Court:  The  rest,  as  I  recall,  that  was  said:  “You 
know  what  you  have  been  saying  about  her  as  well  as  I  do” 
and  he  told  him  he  did  not  and  said  “and  I  do  not  know 
to  thisday.,, 

107-E  Mr.  Clark:  That  is  where  it  ended.  I  am  not  try¬ 
ing  to  prove  that  fact,  which  would  be  hearsay. 

The  Court:  The  fact  he  said  so. 

Mr.  Clark :  It  indicates  his  state  of  mind. 

The  Court:  That  is  the  difference  I  see. 

A  statement  can  be  an  act  just  as  much  as  a  conventional, 
normal  kind  of  action  can  be  an  act  You  want  to  prove  he 
made  a  statement  Whether  or  not  it  is  true  is  beside  the 

* 

point 

It  seems  to  me  his  statements  are  just  as  much  acts  as 
his  acts  are  acts.  A  verbal  act 

Mr.  Hyde:  Trying  to  put  this  in  now  for  the  purpose 
of  showing  a  mental  state? 

The  Court:  The  attitude  of  the  father  toward  this  son. 

Mr.  Hilland:  Your  Honor  said  it  was  admissible  for  the 
other  purpose. 

The  Court:  What  other  purpose? 

Mr.  Hilland:  To  prove  something  other  than  his  state  of 
mind — whether  or  not  Selma  had  said  that  sort  of  thing  to 
the  father. 

The  Court:  Wholly  apart  from  whether  or  not  she  ever 
made  such  statement,  this  witness  is  saying  his  father’s 
attitude  changed,  he  gave  a  reason  for  the  change, 
107-F  made  a  statement  of  the  reason;  whether  or  not  it 
was  true,  or  something  else,  that  statement  is  not 
proof  that  it  is  true. 
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I  -will  be  glad  to  instruct  them  now  instead  of  later. 

Mr.  Hilland:  I  don’t  think  it  is  admissible  for  the  latter 
purpose  for  which  you  say  you  are  admitting  it,  that  he  gave 
the  reason  for  the  supposed  change  of  attitude.  It  is  not 
admissible  for  that  purpose,,  applied  that  way.  That  is 
where  the  ruling  in  the  Throckmorton  case  comes  in  with 
application  to  these  cases.  It  renders  that  rule  meaningless. 

Mr.  Clark:  It  seems  to  me  the  remarks  made  in  April 
1936  are  dose  enough  to  become  part  of  the  res  gestae,  his 
mental  attitude ;  if  you  give  the  Throckmorton,  case  meaning. 

Mr.  Hilland:  Couldn’t  possibly  be  part  of  the  res  gestae 
October  29,  1936  if  it  happened  in  April;  couldn’t  possibly 
be.  It  has  got  to  be  near  the  occurrence  to  be  part  of  the 
res  gestae. 

The  Court:  Isn’t  that  what  you  are  trying  to  prove  in 
the  Court  of  Appeals — 8  or  9  months? 

Mr.  Hilland:  Eight.  Mr.  Clark  misquotes  me.  I  am.  not 
asking  the  broad  application ;  I  am  asking  for  a  ruling.  A 
very  limited  application. 

The  Court:  You  ask  what  becomes  of  the  Throckmorton 
case.  I  don’t  agree  with  that  If  you  want  to  prove  a  tnan 
lacks  mental  capacity,  you  can’t  putin  statements  away  back 
that  have  no  probative  value.  But  when  you  charge 
107-G  undue  influence — and  you  have  this  statement  in  the 
will  that  he  was  being  disowned  “because  of  his  un- 
filial  conduct  ” — to  me  the  relationship  between  them  throu¬ 
ghout  his  life,  including  statements  the  father  made,  are 
admissible. 

Now,  if  plaintiff’s  case  should  end  on  the  issue  of  undue 
influence,  with  no  proof  of  undue  influence  except  the  state¬ 
ments  of  the  father,,  then  it  seems  to  me  I  have  got  to  direct 
a  verdict  against  him  on  that  issue. 

'  Mr.  Hilland:  I  don’t  think  there  is  the  slightest  doubt 
under  the  Throckmorton  rule.  The  question  is,  the  reason 
this  line  of  testimony  is  admitted  to  show - 

The  Court  (interposing) :  Go  ahead. 

Mr.  Hilland  :  To  show  the  mental,  state  of  the  testator  as 
to  whether  or  not  he  was  unduly  influenced? 
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The  Court :  There  are  several  ways  of  proving  it— one  to 
prove  the  attitude  toward  his  son.  The  son  said,  “His 
attitude  changed  toward  me.”  It  bears  proof  that  some¬ 
thing  is  wrong. 

It  seems  to  me  anything  he  said  in  connection  with  his 
change  of  attitude  is  admissible  in  evidence.  To  prove 
undue  influence,  this  plaintiff  has  got  to  stand  on  just  what 
the  father  stated ;  you  can’t  prove  undue  influence. 

Mr.  Clark :  Could  not  prove  it  from  his  statements. 

The  Court :  Not  to  be  considered  as  to  facts  contained  in 
them. 

107-H  Mr.  Clark :  Certainly  not.  The  differentiation - 

Mr.  Hyde  (interposing) :  Are  you  going  to  instruct 
the  jury  to  that  effect? 

The  Court:  It  may  be  at  the  end  of  this  case,  that  issue 
will  go  out  of  the  case  if  he  cannot  prove  it 

Suppose  he  testified  he  and  his  father  had  gone  on  boat 
trips  and  had  wonderful  times  together,  and  the  following 
Monday  the  father  threw  a  brick  at  him.  Isn’t  that  some¬ 
thing  that  showed  a  change  of  attitude  ?  Certainly  it  is. 

Suppose  the  father  said,  “Here’s  the  reason  I  am  throw¬ 
ing  a  brick  at  you.  ’  ’  I  think  it  is  admissible,  but  it  does  not 
prove  what  he  gave  as  his  reason  is  true. 

Just  as  clear  hearsay,  I  agree  with  you. 

Mr.  Clark:  If  it  is  admitted  for  that  purpose. 

The  Court:  As  a  matter  of  law,  it  will  be  hard  for  the 
jury  to  toss  that  out.  It  is  hard  for  you. 

Mr.  Holland:  How  does  Your  Honor  bring  that  within 
this  decision  in  the  Throckmorton  case:  “These  declara¬ 
tions  are  to  be  admitted,  not  in  any  manner  as  proof  of  the 
truth  of  the  statements  declared,  but  only  for  the  purpose 
of  showing  thereby  what  in  fact  was  the  mental  condition, 
or,  in  other  words,  the  mental  capacity,  of  the  testator  at  the 
time  when  the  instrument  in  question  was  executed.” 

The  Court:  Assuming  that  to  be  a  theoretical  question, 
I  will  answer  it : 

107-1  There  are  two  points,  different  situations.  It  is  not 
mental  capacity.  The  question  is  his  mental  attitude 
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toward  this  son,  which  has  changed  from  one  month  to 
another — two  different  mental  attitudes,  bearing  on  two 
different  issues. 

Mr.  Hilland:  (Beading)  “The  exception  to  the  rule  as 
admitted  by  these  cases  is  where  the  issue  involves  the 
testamentary  capacity  of  the  testator,  and  also  when 
questions  of  undue  influence  over  a  weakened  mind  are  the 
subject  of  ‘inquiry’,  •  *  * 

In  this  there  are  two  cases  of  undue  influence. 

(continuing)  •  •  •  “declarations  of  the  testator  made  be¬ 
fore  or  after,  and  yet  so  near  to  the  time  of  the  execution 
of  the  will  as  to  permit  of  the  inference  that  the  same  state 
of  mind  existed  when  the  will  was  made,  are  admissible  for 
the  purpose  of  supporting  or  disproving  the  mental  capacity 
of  the  testator  to  make  a  will  at  the  time  of  the  execution 
of  the  instrument  propounded  as  such.” 

I  do  not  know  how  you  can  bring  in  this  evidence  and 
apply  it  in  the  way  Your  Honor  says.  As  a  corollary  of 
that,  what  is  the  meaning  of  what  was  said  in  the  Throck¬ 
morton  case?  I  submit  it  has  no  meaning. 

The  Court:  Where  do  you  intend  to  go  from  here 
107- J  with  this  witness  (addressing  Mr.  Clark)  ? 

Mr.  Clark:  I  propose  to  carry  on  with  this  witness 
what  happened  that  night,  ordering  him  out  of  the  apart¬ 
ment  ;  his  leaving  the  apartment ;  his  efforts  to  get  reconciled 
with  his  father  and  he  was  unsuccessful,  unexplained. 

The  Court:  Let  me  go  back  to  this  last  question  and 
answer.  Am  I  correct  in  recalling  that  Miss  Sinclair — 
Mrs.  Dewey — was  in  the  room  at  the  time  the  father  was 
supposed  to  have  said  “You  have  been  talking  about  your 
brother’s  wife”  and  so  on? 

Mr.  Clark:  Yes,  that  is  my  understanding  of  the  testi¬ 
mony. 

The  Court:  I  am  going  to  permit  you  to  go  ahead.  I 
may  be  wrong.  Mr.  Hilland  thinks  there  is  no  doubt 
about  it. 

You  see,  if  I  am  wrong-we  will  be  in  plenty  of  trouble 
later  on.  I  may  have  to  strike  it  all  out. 
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Mr.  Hilland:  You  could  not  possibly  erase  it  from  the 
minds  of  the  jury. 

Mr.  Clark:  Your  Honor  will  tell  them  the  purpose  of  the 
testimony? 

The  Court:  I  will  give  that  now  if  you  want  me  to: 

Mr.  Clark:  Yes. 

The  Court: 

(Thereupon,  counsel  returned  to  the  counsel  table 
107-K  and  resumed  their  seats.) 

The  Court  :  Bring  in  the  jury  (addressing  the  mar¬ 
shal.) 

(Thereupon,  the  jury  returned  to  the  courtroom  and  re¬ 
sumed  their  seats  in  the  jury  box,  after  which  the  following 
occurred :) 

The  Court :  Members  of  the  jury,  I  think  I  must  instruct 
you  concerning  the  limited  scope  of  some  of  the  proof  as 
illustrated  by  the  last  question  and  answer  by  this  witness. 

The  witness  testified  his  father  told  him  that  when  he  and 
Miss  Sinclair  and  the  father  were  in  the  room  together, 
that  he,  the  witness,  had  made  statements  concerning  Miss 
Sinclair,  and  then  this  witness  asked  his  father-  what  they 
were,  what  he  had  said,  and  the  father  is  supposed  to  have 
said  to  him,  “You  know  very  well  what  you  have  said”  and 
so  on. 

This  witness  is  testifying  to  what  he  says  was  the  change 
of  attitude  on  the  part  of  his  father.  The  statements 
as  well  as  acts  of  the  father  are  admissible  on  the  question 
why  there  was  a  change  of  attitude.  They  are  admissible; 
not  to  be  considered  by  you,  under  any  circumstances  as 
proof  whether  the  statement  was  made  at  all,  as  proof  of  the 
truth  of  it  It  does  not  prove  that  Miss  Sinclair  had  ever 
said  anything  to  Commander  Dewey,  the  deceased:  it  is 
clearly  hearsay  as  far  as  that  is  concerned,  because 
I07-L  there  is  no  opportunity  to  cross-examine  anybody 
on  that,  certainly  not  the  deceased  Commander 
Dewey. 
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•  So,  any  statement  this  witness  says  his  father  made  to  him 
as  having  been  told  to  the  father  either  by  the  brother 
Edward  or  Mrs.  Dewey,  no  snch  statement  is  to  be  con¬ 
sidered  by  you  as  proof  of  the  truth  of  it.  You  will  ignore 
it  as  far  as  that  phase,  is  concerned. 

Proceed  with  your  examination  (addressing  Mr.  Clark). 

Mr.  Hilland:  May  I  say  this:  I  disagree  with  Your 
Honor’s. statement  as  admissible  on  the  question  of  de¬ 
cedent’s  change  of  attitude  or  only  admissible  as  reflecting 
on  the  mental  condition  of  the  testator. 

The  Court:  Yes. 

Whereupon,  Theodore  Macrea  Dewey  resumed  the  stand 
for  further 

Direct  Examination 
By  Mr.  Clark: 

Q.  Captain  Dewey,  directing  your  attention  to  the  last 
question - 

Mr.  Hilland  (interposing):  Excuse  me,  what  I  meant: 
1  am  requesting  Your  Honor  to  make  a  ruling  along  the 
lines  of  my  objection. 

The  Court:  I  will  not  so  rule. 

107-M  Mr.  Clark:  You  may  answer. 

Mr.  Hilland:  (interposing)  I  assume  if  he  con¬ 
tinues  that  line  of  interrogation,  my  objection  will  go  to 
that  too  without  getting  up - 

The  Court:  Right.  Go  ahead. 

By  Mr.  Clark : 

Q.  Will  you  answer? 

The  Witness:  May  I  have  the  questionl 
The  Court:  Will  you  read  it  (addressing  the  reporter)? 

(Thereupon,  the  reporter  read  the  last  question  pro¬ 
pounded  to  the  witness  by  counsel  before  the  bench  con¬ 
ference  next  above,  and  the  answer  thereto,  as  follows : 

“Question:  Did  you  ask  him  what  it  was  you  had  said 
about  her? 


“ Answer:  Yes,  I  asked  him  and  all  he  would  say  was, 
‘Yon  know  very  well  what  I  am  talking  about*.  I  told  him 
that  I  did  not,  and  I  do  not  to  this  day.*) 

By  Mr.  Clark : 

Q.  Did  yon  converse  further  with  your  father  on 
108  this  subject  at  that  time?  A.  No,  not  at  that  time. 

I  could  not  get  from  him  any  indication  of  what  I 
had  said,  so - 

Q.  (Interposing)  Did  anyone  else  enter  into  the  discus¬ 
sion  with  you  and  your  father?  A.  Yes,  Miss  Sinclair  and 
my  brother. 

Q.  What  did  they  say?  A.  That  my  father  knew  what 
I  had  said  about  Selma;  that  there  was  no  use  telling  me 
what  it  was.  That  I  knew. 

Q.  Had  you  said  anything  about  Selma?  A.  No,  I  don’t 
think  I  had  mentioned  her  name  to  anybody  for  a  couple 
of  months. 

Q.  Outside  of  the  apartment?  A.  Outside  of  the  apart¬ 
ment. 

Q.  Did  they  indicate  whom  you  said  this  to?  A.  No, 
they  didn’t  give  me  any  information  about  it  at  alL 

Q.  How  long  were  you  in  the  room  with  the  three  of 
them?  A.  Not  very  long,  probably  five  or  ten  minutes  at 
the  most. 

Q.  During  that  entire  time - 

Mr.  Hilland  (interposing:  I  object  to  the  way  he  keeps 
leading  this  witness. 

The  Court:  Yes,  that  was  certainly  a  leading  question. 

By  Mr.  Clark : 


Q.  Where  did  you  go  when  you  left  the  room? 
109  A.  I  went  back  to  my  own  bedroom  and  started  to 
read. 

Q.  What  happened  thereafter  in  your  room?  A.  Well, 
possibly  half  an  hour  later  I  called  into  my  father  and  said 
I  would  like  to  talk  to  him,  and  received  no  reply.  But  a 
short  time  after  that  he  stuck  his  head  in  the  door  and 


55 


said,  “Yon  are  of  age,  and  in  the  morning  yon  can  pad: 
yonr  things  and  get  ont.  *  ’ 

That  is  exactly  what  I  did  the  next  morning. 

Q.  Can  yon  recall  the  exact  words!  A.  As  far  as  I  can 
recall  the  exact  words,  he  said: 

“Yon  are  free,  white  and  21.  Yon  can  pack  np  and 
get  ont.” 

Q.  Did  yon  say  anything  to  him  then!  A.  It  seemed 
nseless. 

Mr.  Hilland:  I  move  to  strike  ont  the  observation,  “It 
seemed  nseless.” 

The  Conrt:  Yes. 

By  Mr.  Clark : 

Q.  Did  yonr  father  continue  in  yonr  room  or  at  the 
door?A.  No,  he  went  back  to  his  room. 

Q.  After  making  that  remark!  A.  After  making  that 
remark. 

Q.  When  did  yon  move  ont!  A.  Early  the  next  morn¬ 
ing,  as  soon  as  I  could  get  my  bags  packed. 

110  Q.  Did  yon  have  breakfast  in  the  apartment!  A. 

I  did  not. 

Q.  About  what  time  did  yon  leave;  do  yon  recall!  A. 
It  was  in  the  neighborhood  of  9:00  o’clock  when  I  finally 
got  out. 

Q.  Did  yon  see  yonr  father  at  all  that  morning  before 
yon  left!  A.  Yes,  I  did. 

Q.  Did  yon  have  any  discussion  with  him!  A.  I  tried 
again  to  find  ont  what  it.  was,  but  strange  as  it  may  seem — 

Mr.  Hilland:  I  object. 

The  Court:  Tell  what  was  said. 

By  Mr.  Clark: 

Q.  Did  he  give  any  answer  the  next  morning  to  yonr 
question!  A.  No. 

Q.  Did  yon  discuss  it  further  with  him  before  leaving 
the  apartment!  A.  No,  just  the  fact  that  I  was  leaving,  as 
he  ordered  me  to. 
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Q.  Did  he  say  anything  concerning  that  to  yon?  A.  No. 
Q.  Now,  after  yon  left  the  apartment,  where  did 

111  yon  go,  Captain  Dewey?  A.  I  went  down  to  the 
Travelers  Insurance  Company  where  I  work  and  got 

my  breakfast  in  the  S.  &  W. 

Q.  Did  yon  make  arrangements  for  other  living  quar¬ 
ters?  A.  I  called  up  Charlie  Clngston  and  told  him  what 

had  happened,  and  he  said - 

Mr.  Hilland :  I  object  to  the  conversation. 

The  Court:  Yes. 

By  Mr.  Clark: 

Q.  As  a  result,  did  yon  find  other  living  quarters?  A. 
Yes. 

Q.  With  whom?  A.  My  friend  Charlie  Clngston,  who 
owned  the  boat  with  me. 

Q.  Thereafter,  did  yon  try  to  get  in  touch  with  your 
father?  A.  I  did  on  numerous  occasions. 

Q.  How?  A.  By  phone. 

Q.  Did  you  telephone  the  apartment  where  he  lived? 
A.  I  telephoned  the  apartment  where  he  lived. 

Q.  Did  you  get  any  reply  to  your  telephone  call?  •  A. 
My  brother  answered  the  phone. 

Q.  What  did  you  tell  your  brother?  A.  I  told  my  bro¬ 
ther  I  wanted  to  speak  with  my  father, 

112  Q.  What  did  he  say?  A.  “We  don’t  want  to  have 
anything  to  do  with  you”  and  he  would  hang  up  the 

phone. 

Mr.  Hilland  The  time  on  that. 

By  Mr.  Clark : 

Q.  What  time?  A.  In  a  couple  of  days,  probably.  ' 
Mr.  Hilland:  I  want  to  know  the  time  of  the  alleged 
conversation  with  the  brother. 

Mr.  Clark:  I  am  trying  to  get  that  established,  Mr. 
Hilland. 
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By  Mr.  Clark : 

Q.  Was  the  first  call  you  made  the  time  your  brother 
answered  the  phone? 

The  Court:  The  time  at  that  point,  you  said  about  two 
days  after  you  left  the  apartment? 

The  Witness:  As  nearly  as  I  can  state.  It  was  just  a 
few  days  after. 

By  Mr.  Clark: 

Q.  What  time  of  day?  A.  It  could  have  been  morning; 
it  could  have  been  afternoon.  I  think  it  was  in  the  morn¬ 
ing. 

Q.  Did  you  call  on  any  other  occasions?  A.  I  made  nu¬ 
merous  calls  trying  to  get  through  to  my  father. 

Q.  Did  you  talk  to  your  brother  on  the  other  oc- 
113  casions?  A.  Yes. 

Q.  Did  you  ever  talk  to  Miss  Sinclair?  A.  I  do 
not  believe  so. 

Q.  Did  you  ever  talk  to  your  father?  A.  No. 

Q.  Although  you  got  an  answer  from  the  apartment? 
A.  I  got  an  answer  from  the  apartment.  In  addition  to 
the  apartment  phone,  we  had  a  private  phone,  but  after 
a  very  few  days  I  was  informed  that  it  was  changed  to - 

Mr.  Hilland  (interposing) :  You  can’t  explain  that. 

Mr.  Clark:  You  can’t  state  that. 

The  Court:  Wait  a  minute.  I  understand  there  were 
two  phones;  an  apartment  phone  and  a  private  phone. 

The  Witness:  Yes,  sir. 

The  Court:  He  could  testify  what  informed  him;  how 
did  there  come  a  change  in  connection  with  those  two 
phones. 

The  Witness:  Correct.  It  was  changed  to - 

The  Court  (interposing) :  What  happened  to  it? 

The  Witness :  It  was  changed  to  an  unlisted  number. 

Mr.  Clark:  I  intended  to  prove  that  later. 

The  Court:  He  is  entitled  to  say  that. 


By  Mr.  Clark: 

Q.  Did  you  try  to  call  your  father  through  the  switch¬ 
board  phone?  A.  I  did,  and  apparently - 

114  Mr.  Hilland  (interposing) :  I  object. 

The  Court:  Were  you  able  to  get  him? 

The  Witness:  No. 

Mr.  Hilland:  I  object  to  that. 

The  Court:  Overruled. 

By  Mr.  Clark: 

Q.  Would  the  connection  be  made  through  the  switch¬ 
board?  A.  The  first  time  it  was,  but  afterwards  I  could 
not  get  through  to  the  apartment. 

Mr.  Clark:  That  is  sufficient. 

By  Mr.  Clark : 

Q.  You  could  not  get  a  connection  through  the  switch¬ 
board  to  your  father’s  apartment?  A.  I  could  not. 

Q.  That  was  the  Marborough  Apartment  House?  A. 
Yes. 

Q.  That  was  April  or  May?  A.  Either  April  or  May  I 
tried  to  get  through. 

Q.  Did  you  try  anything  else?  A.  I  sat  in  Farragut 
Square  hoping  to  see  my  father. 

Mr.  Hilland :  I  object. 

The  Court :  He  is  giving  his  reason  for  going  over  there. 
Overruled. 

He  may  answer. 

115  By  Mr.  Clark: 

Q.  Why  did  you  go  to  Farragut  Square?  A.  It 
had  been  my  fathers  custom  prior  to  that  time  when 
going  out  to  play  bridge  at  the  Army  and  Navy  Club  to 
go  through  Farragut  Square,  and  I  went  and  sat  there 
hoping  to  see  him,  hoping  to  effect  a  reconciliation. 

Q.  Did  he  pass  through  Farragut  Square  on  his  way 
to  the  Army  and  Navy  Club?  A.  Yes. 

Q.  That  was  his  customary  route?  A.  Yes. 
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Q.  Did  you  ever  see  your  father  on  those  occasions?  A. 
I  did  not. 

Q.  Never  saw  him  pass  by?  A.  No. 

Q.  Did  you  attempt  to  see  him  elsewhere?  A.  No,  I 

did  not.  I  was  not  a  member - 

Mr.  Hilland:  Just  a  minute.  He  answered  that  ques¬ 
tion.  I  object  to  his  further  statement. 

By  Mr.  Clark: 

Q.  Were  you  a  member  of  the  Army  and  Navy  Club 
at  that  time  ?  A.  I  was  not. 

Q.  In  May  of  1936,  did  you  take  a  trip?  A.  I  did. 

116  Q.  Where  did  you  go  at  that  time?  A.  I  went  to 
Vermont,  previously  calling  my  Aunt  Margaret  on 

the  phone,  and  asked  if  I  could  come  up  to  see  them. 

Q.  As  a  result,  did  you  go?  A.  I  drove  up,  yes. 

Q.  Do  you  know  when  it  was?  A.  In  May  of  1936. 

Q.  Did  you  go  alone  or  go  with  somebody?  A.  I  went 
alone. 

Q.  Did  you  explain  what  happened - 

Mr.  Hilland  (interposing) :  I  object  to  anything  that 
happened  up  there.  It  is  clearly  inadmissible,  Your 
Honor. 

Mr.  Clark:  I  concede  that  remarks  by  the  witness  to 
them  up  there  would  be  hearsay. 

The  Court:  Now,  this  could  be  admissible,  but  I  don’t 
know  what  is  coming. 

Mr.  Clark:  I  think  he  can  testify  he  disclosed  the  situa¬ 
tion  to  them.  He  knows  that  of  his  own  knowledge. 
There  is  no  hearsay  in  that. 

Mr.  Hilland:  Yes,  something  transpired. 

The  Court:  It  may  be  relevant.  There  was  something 
said  in  the  opening  statement  It  may  be. 

Will  you  come  to  the  bench? 

117  (Thereupon,  counsel  approached  the  bench  and 
the  following  occurred  between  the  Court  and  coun¬ 
sel,  outside  the  hearing  of  the  jury.) 
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The  Court:  In  your  opening  statement,  as  I  recall  it, 
when  he  had  been  put  out  by  his  father,  he  went  to  see 
his  father’s  sister  and  explained  the  situation,  and  she 
wrote  his  father  a  letter  and  got  back  a  letter  from  his 
father;  right? 

Mr.  Clark:  The  father  had  written  to  the  other  sister 
up  there  before  Captain  Dewey  got  up  there,  so  they 
would  know  something  of  the  situation. 

Mr.  Hilland:  Not  at  that  time. 

Mr.  Clark :  He  had  gone  to  the  nearest  relatives  of  his 
father. 

The  Court:  It  is  clearly  admissible.  Not  that  he  went 
up  there,  but  what  he  did  after  he  got  up  there. 

Mr.  Clark:  What  they  said  to  him  of  course  would  be 
hearsay,  but  I  think  he  can  disclose  that  he  described  the 
situation  to  them. 

The  Court:  Eight. 

Mr.  Clark:  Through  a  deposition  we  have,  and  there  is 
some  correspondence  that  occurred. 

The  Court :  All  you  want  to  prove  by  him  is  merely  that 
he  disclosed  it,  and  as  a  result  of  that  disclosure,  they  did 
something. 

Mr.  Clark :  Mr.  Howland  came  to  Washington  and 
118  laid  the  foundation  for  what  will  come  out  in  the 
deposition. 

The  Court:  I  will  receive  that — just  that  he  went  up 
there  and  disclosed  it,  that  he  told  them  about  it.  If  I 
am  right  about  it,  they  took  some  action  with  his  father 
as  a  result  of  his  disclosure. 

Mr.  Hilland :  The  father  had  written  up  there  on  March 
10th  before  he  kicked  “Tate”  out.  One  daughter  up 
there,  Susan,  wrote  down  and  wanted  to  pay  a  visit  As  a 
result,  the  father  wrote  and  said  something  to  the  effect 
that  he  was  not  a  fit  person  to  be  with;  his  son  Edward 
was  going  to  law  school.  He  wrote  as  a  result  of  another 
letter.  They  did  not  even  testify  at  that  time  that  “Tate” 
had  been  up  there  in  those  letters. 
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Mr.  Clark:  The  evidence  we  have  will  speak  for  them¬ 
selves.  If  they  took  some  action  as  a  resnlt  of  his  telling 
them  what  happened,  what  he  said  to  them. 

Mr.  Hilland :  The  fact  that  he  told  them  the  story  is  not 
hearsay.  But  if  his  father  had  gotten  in  touch  with  them 
and  they  took  some  action,  did  it  as  a  result  of  what  he 
did. 

Mr.  Clark :  They  may  have  learned  first  from  the  father 
and  when  they  learned  what  his  version  was,  the  result 
of  that,  the  result  of  his  visit,  his  uncle  came  to  Washing¬ 
ton  to  effect  a  reconciliation. 

The  Court:  What  depositions  are  you  talking  about! 

Mr.  Hilland  (interposing) :  The  uncle  came  down 
119  here  as  a  result  of  the  change  of  designation  in  the 
policy  with  the  National  Life  Insurance  Company 
which  the  decedent  had  filed  on  July  20th.  When  that 
came  to  the  uncle’s  attention — he  is  an  official  of  that  com¬ 
pany — he  told  Captain  Dewey  about  it. 

Mr.  Clark:  Captain  Dewey  went  up  in  May.  We  don’t 
want  a  determination  of  the  insurance  case  now. 

Mr.  Hilland:  Fred  Howland  came  in,  of  course,  with  re¬ 
spect  to  the  change  in  the  insurance  policy;  he  came  in 
contact  with  this  witness  as  a  result  of  his  father’s  having 
changed  the  beneficiary  of  te  insurance,  and  Fred  Howland 
had  told  this  witness  about  this  thing. 

The  Court:  That  is  your  version  about  it.  I  understand 
what  he  said  is,  that  he  made  a  disclosure  of  the  situation 
to  his  uncle  and  aunt,  and  based  upon  what  he  told  them, 
and  the  prior  letter  of  the  father,  as  a  result  he  came  down 
here. 

Mr.  Clark:  As  a  result  of  that  letter  and  the  fact  that 
Captain  Dewey  laid  his  case  before  them,  had  nothing  to 
do  with  it. 

Mr.  Hilland :  The  fact  he  went  up  there — what  trans¬ 
pired  up  there  is  not  relevant  or  competent  evidence.  It 
is  an  admission  against  interest. 

The  Court :  Evidence  that  he  took  some  action  has  some 
relevancy  to  show  why. 
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Mr.  Hilland:  No,  I  don’t  think  what  they  did 

120  would  be  relevant  or  competent  either.  . 

Mr.  Clark :  The  fact  he  merely  went  there. 

1  The  Court:  The  fact  he  went  is  clearly  not  admissible 
if  it  stands  alone,  but  if  whatever  they  did — I  don’t  know 
because  I  don’t  know  what  they  did.  If  it  was  the  result 
of  the  fact  that  he  went  there  and  told  them  the  story,  I 
think  it  is  competent,  what  they  may  have  done  as  a  result 
of  it - 

1  Mr.  Hilland:  What  happened  between  Fred  Howland 
and  his  father  when  he  got  down  here? 

Mr.  Clark:  The  jury  might  find  he  came  as  a  result  of 
“Tate’s”  visit  to  them. 

The  Court:  I  don’t  see  it  makes  any  difference  why  he 
came  down  here,  at  whose  urging.  That  may  be  compe¬ 
tent.  I  will  permit  you  to  have  him  testify  he  did  go. 

!  We  will  now  take  a  ten-minute  recess. 

1  (Thereupon,  a  short  recess  was  taken,  after  which  the 
following  occurred:) 

The  Court:  Proceed. 

By  Mr.  Clark: 

Q.  Captain  Dewey,  when  you  went  to  Vermont  to  visit 
your  aunt  and  uncle,  Mr.  and  Mrs.  Fred  Howland,  in  May 
of  1936,  did  you  describe  to  them  what  occurred  between 
your  father  and  yourself? 

'  Mr.  Hilland:  I  object  on  the  ground  that  it  is  immate¬ 
rial  and  irrelevant. 

121  The  Court:  I  overrule  your  objection. 

The  Witness:  I  did. 

By  Mr.  Clark : 

Q.  Now,  did  you  then  return  to  Washington?  A.  After 
about  a  week  or  ten  days. 

Q.  Did  you  try  to  get  in  touch  with  your  father?  A.  I 
did. 

Q.  And  did  you  get  in  touch  with  your  father?  A.  No. 
Q.  What  efforts  did  you  make  to  renew  your  contact 
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with  your  father?  A.  I  tried  to  telephone  and  was  nnable 
to  get  in  touch  with  him. 

Q.  Where?  A.  At  the  Marlborough. 

Q.  Were  you  connected  with  his  apartment? A.  No,  I 
was  not. 

Q.  Did  you  go  to  the  Marlborough  to  see  him?  A.  No. 
Mr.  Hilland:  I  did  not  hear  the  answer. 

Mr.  Clark :  He  said  no. 

By  Mr.  Clark : 

Q.  Did  you  write  to  your  father?  A.  I  wrote  several 
letters  to  him. 

Q.  Directing  your  attention  to  the  spring  of  1937, 

122  did  you  write  to  him?  A.  The  spring  of  1937,  yes. 

I  wrote  him  in  March,  1937,  telling  him - 

•  •••••••• 

Q.  Do  you  recall  the  date  of  that  letter,  Captain  Dewey? 
A.  I  think  March  12,  1937. 

Q.  Did  you  mail  that  letter  to  your  father?  A.  I 
did. 

123  Q.  How  was  it  addressed?  A.  As  merely  Com¬ 
mander  Thomas  G.  Dewey,  Marlborough  Apartment 

House,  or  it  might  have  been  918  17th  Street,  Northwest. 

Q.  That  is  the  address  of  the  Marlborough?  A.  I  be¬ 
lieve  it  is. 

The  Court:  You  sent  it  to  the  Marlborough? 

The  Witness :  Yes. 

By  Mr.  Clark : 

Q.  Was  there  anything  on  the  outside  of  the  envelope 
of  this  letter?  A.  I  think  I  placed  my  name  and  return 
address  on  it. 

Q.  Did  you  post  it  in  the  regular  course  of  the  mail? 
A.  I  did.  * 

Q.  Did  you  receive  the  letter  back?  A.  I  did  not  receive 

the  letter  from  father;  I  received  one - 

Q.  Did  you  receive  the  letter  you  addressed  to  your 
father  at  the  Marlborough  Apartment  House  back?  A. 
No,  it  was  not  returned  to  me. 
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Q.  When  did  you  go  on  active  duty  in  World  War  II? 
Mr.  Hilland:  I  object  to  the  question  as  being  irrele¬ 
vant. 

The  Court:  I  don’t  see  its  relevancy  now.  Is  this  prob¬ 
lem  something  else? 

Mr.  Clark:  The  only  thing  is  to  show  his  absence  from 
the  city  for  certain  periods  of  time. 

The  Court :  Is  that  fact  relevant,  his  absence  from 

124  the  city? 

Mr.  Clark:  I  don’t  think  it  is  too  important,  but 
to  account  for  his  inability  to  see  his  father  or  renew  con¬ 
tacts  on  these  occasions. 

The  Court:  Well,  I  will  permit  him  to  answer. 

Mr.  Clark:  You  will  permit  the  answer? 

The  Court:  Yes. 

The  Witness:  On  the  23rd  of  July,  1940. 

By  Mr.  Clark: 

Q.  Where  were  you  stationed  at  this  time? 

Mr.  Hilland  (interposing):  It  is  all  immaterial  and  ir¬ 
relevant  and  I  object.  Your  Honor. 

The  Court:  If  I  understand  your  position,  Mr.  Clark,  it 
is  that  this  evidence  is  being  introduced  to  show  he  was 
personally  unable  to  contact  his  father  because  of  his 
absence  from  the  city. 

Mr.  Clark:  For  certain  periods  of  time,  when  he  was 
away  from  the  city. 

The  Court :  If  that  is  the  reason  he  was  unable,  then  I 
will  receive  it. 

Mr.  Clark:  To  attempt  to  make  efforts - 

The  Court :  I  will  receive  it. 

Mr.  Hilland:  Here  he  jumps  from  March  12,  1937,  as 
the  last  time  he  attempted  to  reach  his  father,  by  that 
letter,  and  now  is  permitted  to  prove  he  went  into  the  Navy 
on  July  23, 1940. 

125  I  submit  it  does  not  show  any  continuing  effort; 
the  fact  that  he  was  in  the  Navy  hasn’t  anything  to 

do  with  it. 
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The  Court:  A  two-year  period  elapses. 

Mr.  Clark:  Between  March  1937  and  July  1940. 

The  Court :  Yes. 

By  Mr.  Clark: 

Q.  Between  March  of  1937  and  July  of  1940,  did  you 
make  any  effort  to  get  in  touch  with  your  father?  A.  I 
did.  The  reason  I  had  difficulty  they  moved  away  from 
the  Marborough  Apartment  and  I  was  unable  to  ascertain 
where  they  had  moved  to.  I  did  not  know  where  they 
were  living. 

Q.  When  did  you  learn  that  they  had  moved  from  the 
Marborough?  A.  I  believe  sometime  in  1937.  I  don’t 
recall  offhand  the  exact  date. 

Q.  Subsequently,  did  you  find  out  where  they  had  moved 
to?  A.  Subsequently  I  found  they  had  moved  to  2500 
Massachusetts  Avenue,  Northwest. 

Q.  When  did  you  find  that  out?  A.  I  think  probably 
about  1938.  It  is  pretty  far  back. 

Q.  Did  you  know  what  time  in  1938  it  was?  A.  I  think 
it  was  in  the  summer.  I  remember  the  weather  was  warm 
at  that  time. 

The  Court:  Can  you  find  out  by  asking  the  wit- 
126  ness  what  efforts  he  made  to  contact  his  father 
either  personally  or  otherwise? 

By  Mr.  Clark: 

Q.  Subsequently,  in  1938,  you  learned  where  they  were 
living?  A.  Yes. 

Q.  Did  you  make  any  efforts  to  see  your  father?  A. 
Yes. 

Q.  What  were  they?  A.  I  used  to  stand  around  this 
apartment  hoping  to  see  father  on  the  street.  I  was  un¬ 
successful. 

Q.  Did  you  telephone?  A.  I  was  told  it  was  an  unlisted 
number  so  I  did  not  try  on  the  phone. 

Q.  They  would  not  connect  you?  A.  They  would  not 
give  out  the  number.  * 
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Q.  You  tried  to  see  him?  A.  I  did. 

Q.  Did  you?  A.  No. 

Q.  Did  you  go  to  the  apartment?  A.  I  did  not  go  to 
the  door. 

The  Court:  Submit  what  efforts,  if  any. 

The  Witness:  Largely  confined  to  waiting  outside  the 
apartment  trying  to  see  him.  I  went  one  day  and  found 
they  had  moved  out.  Then  I  lost  track  of  them  for  sev¬ 
eral  months. 

127  Subsequently  I  learned  they  had  moved  to  the 
Shoreham  Hotel  and  had  taken  an  apartment  there.  I 

went  out  there  and  hung  around  trying  to  see  them  there. 

Then  they  moved  out  of  the  Shoreham  and  I  lost  them 
again.  Subsequently  I  found  they  had  moved  to  2500 
Massachusetts  Avenue. 

Q.  In  August  of  1936,  when  did  you  leave!  A.  In  No¬ 
vember,  1944,  for  California,  I  was  being  transferred. 

Q.  When  did  you  return  to  Washington?  A.  I  returned 
in  August  of  1946,  en  route  to  my  new  duty,  at  Great  Lakes, 
Illinois. 

Q.  Subsequently,  did  you  learn  the  whereabouts  of  your 
father?  A.  I  did. 

Q.  Where  was  he?  A.  I  learned  from  a  newspaper  clip¬ 
ping  that  he  was  in  the  University  of  Virginia  Hospital  at 
Charlottesville. 

The  Court:  When  was  this? 

The  Witness:  August,  1946. 

The  Court :  I  thought  you  said  1936. 

Mr.  Clark:  1946,  Yonr  Honor. 

By  Mr.  Clark: 

Q.  Did  you  make  any  effort  to  get  in  touch  with 

128  your  father  there?  A.  I  called  the  University  of 
Virginia  Hospital  and  asked  for  the  doctor  in  charge 

of  his  case - 

Mr.  Hillaad:  I  object  to  any  conversation. 

Mr.  Clark:  You  can’t  testify  to  the  conversation  with  the 
doctor. 
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The  Court :  I  don ’t  know  whether  he  can  or  not. 

Were  yon  able  to  get  in  touch  with  him? 

The  Witness :  Yes,  I  talked  with  the  doctor. 

The  Court:  He  was  there? 

The  Witness :  Yes,  in  the  hospital. 

The  Court :  Were  you  able  to  see  him? 

The  Witness:  I  did  not  have  sufficient  time.  I  had  to 
report  to  my  duty  station  and  was  not  able  to  go  in  person. 

By  Mr.  Clark: 

Q.  Did  you  talk  to  the  doctor  in  charge  of  his  case?  A. 
I  did.  I  talked  to  Dr.  Vest. 

Mr.  Hilland:  I  object  to  any  conversation  between  some 
third  person  on  the  ground  that  it  is  incompetent 
The  Court:  On  the  face  of  it,  it  would  seem  so. 

By  Mr.  Clark: 

Q.  Did  you  make  any  other  telephone  calls  to  try  to  get 
in  touch  with  your  father?  A.  Not  to  get  in  touch  with  him. 
I  phoned  down  again  from  the  Great  Lakes  Station,  in 
Illinois,  after  I  got  out  there. 

129  Q.  Were  you  ever  able  to  get  in  touch  with  your 
father  in  the  hospital? 

Mr.  Hilland:  I  object  to  the  form  of  the  question. 

The  Court:  Overruled. 

The  Witness :  No.  I  talked  to  the  doctor - 

Mr.  Hilland:  He  said  “No.”  He  is  going  beyond  the 
scope  of  the  question. 

The  Court :  I  think  “No”  is  a  sufficient  answer.  He  tried 
and  couldn’t 

The  Witness :  (In  an  undertone  to  the  Court :)  Can  I  say 
something? 

The  Court:  I  will  permit  you  to  step  down  and  tell  your 
lawyer  if  you  want  to. 

(Thereupon,  the  witness  stepped  down  from  the  witness 
stand  and  whispered  to  his  counsel.) 

The  Witness :  Thank  you,  Your  Honor. 
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By  Mr.  Clark: 

Q.  Why  didn’t  you  get - 

Mr.  Hilland:  I  object 

The  Court:  I  don’t  know,  again.  Not  knowing  what  the 
answer  is  going  to  be  I  am  not  able  to  pass  upon  it. 

(Addressing  the  witness:)  What  is  your  answer? 

The  Witness :  I  was  informed  Father’s  physical  condition 
would  not  permit  me  to  see  him. 

The  Court:  By  the  doctor? 

130  Mr.  Hilland:  What  was  the  answer? 

The  Court :  He  says  he  was  told  by  the  doctor,  the 
physician,  that  the  physical  condition  of  his  father  wouldn’t 
permit  the  father  to  talk  on  the  telephone;  the  reason  he 
did  not  get  him. 

I  think  he  is  entitled  to  give  his  reason  why  he  did  not 
get  him. 

Mr.  Clark:  Answer. 

The  Witness:  I  did  not  try  to  get  in  touch  with  my 
father  personally  because  I  was  advised  he  was  critically 
ill  and  could  not  talk  to  anybody  on  the  telephone. 

By  Mr.  Clark : 

Q.  Now,  when  you  returned  from  duty  in  the  Navy,  when 
did  you  return?  A.  I  returned  to  Washington  to  be  sepa¬ 
rated  in  July  of  1949.  Hit 

Q.  Now,  did  you  then  know  where  your  father  was  living? 
A.  I  did  not. 

Q.  Subsequent  to  that  did  you  find  out  where  your  father 
was  living?  A.  Yes,  subsequent  to  my  separation,  I  saw  a 
clipping  in  the  paper -  _  > 

Mr.  Hilland:  I  object. 

Mr.  Clark:  All  right  You  found  out. 

131  Mr.  Hilland:  I  withdraw  the  objection.  It  is  not 
important. 

The  Court:  You  found  out? 

Mr.  Clark :  You  may  answer. 

The  Witness :  Yes,  I  found  out  subsequent  to  my  separa¬ 
tion.  J 
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By  Mr.  Clark : 

Q.  The  objection  has  been  withdrawn,  tell  ns  how  yon 
fonnd  out.  A.  I  saw  a  clipping  in  the  newspaper  stating 
that  Mrs.  Clark,  wife  of  Admiral  Clark,  was  sning  to  evict 
my  father  and  brother  from  2500  Massachnsetts  Avenne. 

Q.  And  that  was  the  first  time  yon  knew  yonr  father  was 
living  there?  A.  The  first  time  I  knew  where  they  were. 

Q.  What  did  yon  do  when  yon  learned  that?  A.  I  saw 
the  name  of  the  lawyer  who  at  that  time  represented  Mrs. 
Clark  and  phoned  him  and  asked - 

Q.  (Interposing:)  Without  going  into  the  conversation 
there,  did  yon  go  to  2500  Massachnsetts  Avenne?  A.  Yes, 
I  went  to  see  Mrs.  Clark. 

Q.  Were  yon  able  to  see  yonr  father  at  that  time?  A. 
No. 

Mr.  Hilland:  I  move  to  strike  on  the  ground  that  it  is 
calling  for  a  conclusion  of  the  witness. 

132  The  Court:  That  he  was  unable  to  see  his  father 
was  a  conclusion? 

Mr.  Hilland:  Yes,  Yonr  Honor. 

The  Court:  I  overrule  yonr  objection. 

By  Mr.  Clark: 

Q.  Were  yon  able  to  see  yonr  father?  A.  No,  I  was  not 
able. 

Q.  Did  yon  then  talk  to  Mrs.  dark?  A.  Yes,  I  did. 

Q.  What  was  yonr  purpose  in  talking  to  her? 

Mr.  Hilland :  I  object  because  it  calls  for  the  mental 
process  of  the  witness. 

The  Court:  Overruled. 

What  was  yonr  purpose? 

The  Witness:  My  purpose  in  seeing  Mrs.  Clark  was  to 
find  ont  if  I  could  find  ont  something  about  my  father, 
what  his  condition  was. 

By  Mr.  dark : 

Q.  His  physical  condition?  A.  Yes. 

Q.  And  his  mental  condition?  A.  Yes.  .  . 
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Q.  As  a  result  of  having  gone  there,  did  yon  take  any 
other  action  to  determine  your  father’s  welfare ?  A.  Yes, 
I  did,  in  view  of  the  state  of  his  health,  I  wrote  my 

133  nncle  in  Vermont,  Mr.  Fred  A.  Howland,  and  asked 
his  advice. 

Q.  As  a  result  of  that,  did  yon  subsequently  talk  to  a 
member  of  the  Metropolitan  Police  Force?  A.  Yes,  I  did. 

Q.  And  as  a  result  of  your  conversation  with  this  mem¬ 
ber  of  the  Metropolitan  Police  Force,  what  did  you  do?  A 
I  tried  to  go  and  see  my  father. 

Q.  Who  went  with  you  at  that  time?  A.  My  wife  and 
Captain  Ethelbert  Watts,  husband  of  my  first  cousin,  Mrs. 
Snyder,  who  was  my  mother’s  half-sister. 

Q.  And  can  you  give  us.  the  date?  A.  The  13th  of  Octo¬ 
ber,  1949. 

Q.  About  what  time  of  day  was  it?  A.  2 :30  in  the  after¬ 
noon. 

Q.  Tell  what  happened  on  that  occasion.  A.  The  three 
of  us  got  into  the  elevator;  got  off  on  the  floor  father’s 
apartment  was  located  on.  We  knocked.  After  a  time 
we  heard  a  voice  and  I  recognized  it  as  my  brother  Ed¬ 
ward’s  voice. 

He  said,  “Who  is  there?”  I  said,  “ Theodore;  I  would 
like  to  speak  to  Dad.”  • 

He  opened  the  door  about  six  inches  wide  and  took  a  hur¬ 
ried  look  at  us. 

134  Q.  Did  you  see  him?  A.  Yes. 

Q.  Who  was  it?  A.  My  brother. 

Q.  What  happened?  A.  He  closed  the  door  and  without 
making  any  remark,  we  left. 

Q.  He  told  him -  A.  I  wanted  to  see  my  father.  . 

Q.  Did  you  make  any  other  effort  to  see  your  father 
subsequent  to  this?  A  I  wrote  him  a  registered  letter, 
sent  it  by  registered  mail 

Q.  When  did  this  occur?  A.  I  think  it  was  about  nine  or 
ten  days  after  I  had  made  the  call,  trying  to  see  him. 

Q.  Was  the  letter  delivered?  A  No,  it  was  returned  to 
me  as  not  being  able  to  deliver. 
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Q.  Now,  when  did  your  father  die,  Captain  Dewey?  A. 
He  died  the  18th  day  of  March,  195Q. 

Q.  Were  yon  notified  of  Ms  death  by  yonr  brother  or 
Miss  Sinclair?  A.  I  was  not. 

Q.  Who  notified  you  of  Ms  death?  A.  Mrs.  Clark 
called  me. 

135  Q.  The  owner  of  the  apartment?  A.  On  the  morn¬ 
ing  of  the  19th,  and  told  me  she  thought  my  father 
had  died  sometime  during  the  night. 

Q.  Did  you  ever  receive  any  notice  concerning  your 
father’s  death  from  either  your  brother  or  Miss  Sinclair? 
A.  I  did  not. 

Q.  When  you  received  the  telephone  call  from  Mrs.  Clark, 
what  did  you  do?  A.  Mrs.  Clark  had  taken  the  license 
number  on  the  car  outside  the  apartment  that  night,  and 

she  gave  me  the  license  number  and  I  suspected - 

Mr.  Hilland  (interposing) :  I  object. 

Mr.  Clark:  No,  not  what  you  suspected. 

The  Witness:  I  called  Mr.  Gawler ’s  Funeral  Home.  Mr. 
Gawler  is  a  good  friend  of  mine  and  I  asked  if  he  could 
identify  the  number.  He  said,  “Yes;”  it  was  one  of  Ms 
cars. 

By  Mr.  Clark: 

Q.  Did  you  ask  him - 

Mr.  Hilland:  I  object  to  any  conversation  between  a 
tMrd  party. 

The  Court:  I  overrule  the  objection.  He  can  tell  what 
Ms  conversation  was  with  Mr.  Gawler. 

Mr.  Hilland :  It  has  no  relevancy  or  competency. 

The  Court :  I  can  see  the  relevancy  very  elearly. 

What  was  your  purpose  in  calling  Mr.  Gawler? 

13fi  The  Witness:  I  wanted  to  find  out  actually  if 
Father  had  died. 

The  Court:  Did  you  find  out? 

The  Witness:  Mr.  Gawler  told  me,  “Yes,”  it  was  my 
father  that  died. 
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By  Mr.  Clark: 

Q.  Did  yon  try  to  find  the  place  of  the  funeral?  A.  I  did. 
Mr.  Gawler  told  me  he  was  instructed  not  to  give  out  any 
information. 

Mr.  Hilland:  I  object. 

Mr.  Clark:  I  have  no  objection  to  that  going  out.  I  think 
he  can  testify  he  did  not  learn  the  time  and  place. 

Mr.  Hilland :  Your  Honor,  I  ask  for  the  withdrawal  of  a 
juror  and  for  Your  Honor  to  declare  a  mistrial. 

The  Court:  I  won’t  do  that.  I  will  instruct  the  jury 
to  disregard  that  approach. 

This  is  Mr.  Gawler,  who  is  living  today? 

The  Witness :  Yes,  sir. 

By  Mr.  Clark: 

Q.  What  then  did  you  do? 

Mr.  Hilland:  It  is  not  only  highly  prejudicial,  but  it  is 
incompetent  and  irrelevant  to  any  issue  involved  here. 

The  Court:  I  deny  the  motion. 

Mr.  Clark :  Your  Honor,  I  think  this  is  relevant - 

The  Court:  There  is  nothing  to  argue.  I  have 
137  denied  the  motion. 

By  Mr.  Clark: 

Q.  What,  then,  did  you  do  after  you  called  Mr.  Gawler? 
A.  I  called  over  to  Arlington  Cemetery  and  found  the 
schedule  of  burials. 

Q.  Did  you  attend  the  funeral?  A.  I  did. 

Q.  When?  A.  The  22nd  of  March,  1950. 

Q.  At  what  time?  A.  At  1:00  o’clock. 

Q.  Captain  Dewey,  you  have  testified  you  received  sums 
of  money  from  your  father  while  you  were  in  North  Caro¬ 
lina.  A.  Yes. 

Q.  During  the  time  you  received  these  certain  sums  of 
money  from  your  father,  were  you  earning  income  of  your 
own?  A.  I  was. 

*•••••••• 
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141  Q.  Captain  Dewey,  I  show  you  check  on  the  Mont¬ 
pelier  National  Bank  and  ask  if  you  can  identify  the 
signature  on  that  check?  A.  Yes,  I  can,  as  being  that  of 
Julius  E.  Dewey,  my  uncle,  and  Father’s  youngest  brother. 

Q.  I  show  you  the  endorsement  on  the  back  and  ask  you 
to  identify  the  endorsement?  A.  That  is  the  signature  of 
Theodore  G.  Dewey,  my  father’s  handwriting.  Where  it 
says  “Deposit  to  the  account  of  Edward  B.  Dewey,”  that 
is  in  the  handwriting  of  my  brother. 

The  Court:  The  date  of  the  check? 

The  Witness :  February  20,  1950. 

The  Court:  What  is  it? 

The  Witness:  February  20,  1950.  The  check  was  made 
on  February  20, 1950. 


143  Cross-Examination 
By  Mr.  Hilland: 

Q.  Captain  Dewey,  on  what  date  did  you  leave  your 
father’s  apartment  in  the  Marlborough?  A.  It  was  about 
the  end  of  the  first  week  in  ApriL  I  don’t  remember  the 
exact  date. 

Q.  April  16,  1936?  A.  It  could  have  been.  I  don’t  re¬ 
member  the  exact  date. 

Q.  What  time  of  day  did  you  leave  there?  A.  Early  in 
the  morning,  approximately  9:00  o’clock,  I  believe. 

Q.  Incidentally,  before  we  leave  that  date;  would  you 
deny  that  it  was  the  16th  of  April  1936?  A.  I  could  not 
deny  it  was  that  date,  or  affirm  it 

Q.  Was  it  approximately  that  date?  A.  I  am  not  saying 
even  approximately.  I  repeat  it  was  during  the  first  part 
of  April  It  was  certainly  between  the  1st  and  the  16th, 
I  would  say. 

Q.  When  you  left  at  that  time,  you  took  your  belongings 
with  you,  did  you  not?  A.  Not  all. 

Q.  You  took  a  trunk.  A.  The  morning  I  left,  I  took  a 
couple  of  suitcases  and  sent  back - 

Q.  How  much  later?  A.  Possibly  a  day  or  so. 
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144  Q.  You  sent  back  for  a  trunk.  A.  As  I  recall,  the 
warehouse,  the  trucking  eompany  went  back. 

Q.  Can  you  check  the  date  through  that  firm?  A.  No,  I 
don’t  remember  even  the  name  of  the  firm. 

Q.  Did  you  have  breakfast  at  your  brother’s  apartment 
that  morning?  A.  No. 

Q.  You  proceeded  to  fix  breakfast  that  day  before  you 
left?  A.  No. 

Q.  In  the  kitchen,  before  you  left,  did  not  your  father 
accuse  you,  that  morning,  of  putting  acid  in  his  food?  A. 
No. 

Q.  That  never  occurred?  A.  No. 

Q.  As  a  matter  of  fact,  the  morning  you  left  you  offered 
to  make  breakfast  for  your  father  and  brother.  A.  No. 

Q.  You  did  not  do  that?  A.  No. 

Q.  Was  Miss  Sinclair  present  the  morning  you  left?  A. 
She  was. 

Q.  Why  do  you  call  her  “Miss  Sinclair”  all  the  time?  A. 
Because  I  did  not  know  she  was  married. 

145  Q.  When  did  you  learn  that  she  was  married?  A. 
I  did  not  learn  definitely  she  was  married  until  the 

24th  of  November,  the  date  of  my  brother’s  deposition. 

Q.  You  learned  definitely  at  that  time?  A.  Yes. 

Q.  You  knew  when  you  testified  here,  and  through  all 
that  has  transpired  here,  you  knew  on  that  date  Miss  Sin¬ 
clair  was  your  brother’s  wife.  A.  The  date  I  was  kicked 
out? 

Q.  Yes.  A.  Well,  that  is  true. 

Q.  You  knew  that  she  was  Mrs.  Dewey  and  you  called  her 
“Miss  Sinclair”  throughout  this  trial  A.  I  just  think  of 
her  as  “Miss  Sinclair.” 

Q.  Every  reference  you  made  was  erroneous  when  you 
referred  to  her  as  “Miss  Sinclair”?  A.  No,  the  summer 
before,  when  I  referred  to  her  as  “Miss  Sinclair”  she  was 
Miss  Sinclair.  She  had  not  been  married  at  that  time. 

Q.  From  July  1935  up  to  September  of  1936  she  was  Mrs. 
Edward  B.  Dewey.  A.  That  is  correct,  I  believe,  from  my 
brother’s  deposition. 
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Q.  When  yon  were  telling  the  lady  and  gentlemen  of  the 
jury,  and  His  Honor,  that  she  was  in  the  bedroom 

146  with  yonr  father  and  brother  the  night  before  yon 
were  kicked  out,  yon  referred  to  her  as  “Miss  Sin¬ 
clair.’  ’  A.  I  believe  I  did. 

Q.  She  was  not  at  that  time  Miss  Sinclair.  A.  I  guess 
not. 

Q.  She  was  not  living  at  that  apartment  at  that  time.  A. 
Not  at  the  time  I  was  kicked  out 
Q.  She  was  living  at  the  Dupont  Circle  Apartments?  A. 
Right. 

Q.  She  was  living  there  all  the  timet  A.  No,  I  don’t 
believe  so,  she  used - 

Q.  (Interposing)  Where  was  she  when  you  first  met  her? 
A.  I  believe  she  was  living  at  the  hotel  on  16th  and  H. 

Q.  The  Hay  Adams  House?  A.  Yes. 

Q.  And  she  was  living  at  the  Carlton  Hotel  A.  I  had  no 
knowledge  of  her  living  at  the  Carlton  Hotel. 

Q.  At  the  Dupont  Circle?  A.  Yes. 

Q.  Throughout  the  year  of  1935  or  throughout  the  year 
1936?  A.  She  may  have.  I  don’t  think  so.  She  was  down 
for  one  night  anyhow. 

Q.  The  time  yon  were  kicked  out  of  the  apartment  ?  A. 
The  night  that  I  was  kicked  out  of  the  apartment,  she 

147  spent  the  night  in  the  apartment. 

Q.  Isn’t  it  a  fact  at  the  time  your  father  ordered 
you  out  of  his  apartment  you  were  in  the  kitchen  of  his 
apartment?  A.  No,  that  is  not  true. 

Q.  You  had  a  bottle  and  a  spoon  in  your  hand?  A.  No, 
that  is  not  true. 

Q.  Isn’t  it  true  your  father  asked  you  what  that  was? 
A.  No. 

Q.  Isn’t  it  true  you  said  it  was  acid?  A.  No. 

Q.  Isn’t  it  true  your  father  said,  “What  is  this  in  your 
hand,”  and  you  replied,  or  words  to  this  effect,  that  it  was 
acid,  that  he  had  been  getting  it  for  two  years  and  Selma 
Sinclair  had  been  getting  it  too  whenever  you  could  get  at 
her?  A.  No,  that  is  not  true. 
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Q.  Isn’t  it  true  that  you  ran  out,  and  held  your  head 
and  said  you  thought  you  were  losing  your  mind?  A.  No, 
certainly  not. 

Q.  You  deny  your  father  ever  accused  you  of  giving  him 
acid  in  his  food  then  and  on  previous  occasions?  A.  Very 
emphatically,  I  deny  it. 

Q.  Didn’t  you  go  to  Montpelier,  Vermont,  and  tell  your 
aunts  that  he  had  made  such  accusations  against  you?  A. 
No,  he  never  made  them. 

Q.  Did  you  tell  anybody  your  father  had  made  that 

148  accusation  against  you?  A.  No. 

Q.  Did  you  tell  anybody  he  came  in  the  kitchen  the 
morning  you  left  and  found  you  there  with  a  bottle  and  did 
you  tell  anybody  those  facts  ?  A.  I  object  to  your  qualifying 
that  as  being  facts,  because  they  are  not  facts. 

Q.  When  you  left,  it  was  early  in  the  morning?  A.  Yes. 

Q.  Before  breakfast  time,  isn’t  it  a  fact?  A.  Yes. 

Q.  Isn’t  it  a  fact,  after  you  tried  to  contact  your  father, 
you  contacted  a  lawyer  by  the  name  of  William  E.  Leahy? 
A.  It  was  considerably  later  in  the  year. 

Q.  Mr.  Leahy  called  you  for  a  conference?  A.  Yes. 

Q.  You  met  him  for  a  conference?  A.  I  did. 

Q.  He  told  you  he  had  been  employed  to  keep  you  away 
from  your  father,  or  words  to  that  effect?  A.  The  con¬ 
versation  was - 

Mr.  Hilland :  I  did  not  ask  you  what  the  conversation  was. 
I  asked  you  did  he  not  tell  you,  in  words  to  that  effect  ? 

The  Witness:  No,  he  did  not. 

149  By  Mr.  Hilland : 

Q.  He  was  employed  for  the  purpose  of  keeping 
you  away  from  your  father.  A.  No. 

Q.  After  you  had  a  conference  with  him,  you  attempted 
to  see  your  father  again.  A.  By  staying  outside  places  I 
knew  he  was  living  and  trying  to  see  him  in  that  way. 

Q.  You  wrote  him  a  letter.  A.  I  wrote  him  a  number  of 
letters. 
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Q.  After  yon  kept  that  up,  did  not  Mr.  Leahy  write  yon 
a  letter?  A.  Yes. 

Q.  When?  A.  The  letter  Mr.  Leahy  wrote  me,  I  believe 


Q.  (Interposing)  He  did  write  yon  a  letter,  did  he  not? 
A.  Yes. 

Q.  Do  yon  have  the  original  of  that  letter?  A.  I  think 
I  may  have  it  or  my  attorney. 

Mr.  Hilland:  May  I  have  it,  Mr.  Clark? 

(Thereupon,  Mr.  Clark  handed  the  letter  referred  to  to 
connseL ) 

Mr.  Hilland:  May  I  have  this  marked  for  identification? 

(Therenpon,  the  letter  referred  to  signed  by 
William  E.  Leahy,  dated  March  20,  1937,  was 
marked  as  Defendant’s  Exhibit  No.  2  for  identifica¬ 
tion.) 

150  By  Mr.  Hilland: 

Q.  I  hand  yon  what  has  been  marked  as  Defend¬ 
ant’s  Exhibit  No.  2,  and  ask  yon  if  that  is  the  letter  yon  got 
from  Mr.  Leahy?  A.  That  is  correct. 

•  •••••••• 

Q.  WTien  Mr.  Leahy  wrote  this  letter  to  yon  he  referred 
to  the  conference  he  had  with  yon  in  his  office.  A.  I  don’t 
think  so.  Will  yon  let  me  see  the  letter  again,  to  see  what 
he  said? 

•  ••••••*• 

151  Q.  Do  yon  admit  that  the  purpose  was  keeping  you 
from  contacting  your  father?  A.  Yes. 

Q.  Do  yon  admit  the  purpose  of  the  conference  with 
Mr.  Leahy  when  he  called  yon  in  his  office,  was  for  the  pur¬ 
pose  of  keeping  you  away  from  yonr  father?  A.  No. 

Q.  You  don’t  admit  that?  A.  No. 

Q.  Yon  admit  that  he  said  that  was  the  purpose.  A.  I 
maintain  that  the  circumstances  transpired,  but  I  still 
maintain  the  interview  was  not  along  that  line. 
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152  Q.  Now,  before  your  father  kicked  you  out,  on 
April  16  or  thereabouts,  he  had  written  a  letter  to  Ms 

sister  Margaret  Howland  in  Monpelier,  Vermont,  had  he 
not!  A.  Before  I  was  kicked  out? 

Q.  Yes.  A.  I  believe  so. 

Q.  On  March  10, 1936,  did  he  not  write  such  a  letter?  A. 
Without  refreshing  my  memory,  I  cannot  answer  that. 

Q.  Dfid  he  not  write  her  on  the  date  you  returned  from 
Walter  Reed  Hospital,  from  that  operation?  A.  I  don’t 
know  the  date  I  returned. 

Q.  About  the  time  you  returned.  A.  I  would  say,  ap¬ 
proximately. 

•  •••••••• 

153  Q.  Captain  Dewey,  you  returned  from  Walter 
Reed  Hospital  about  March  10  of  1936?  A.  Ap¬ 
proximately  that  date. 

Q.  And  the  first  week  of  March,  you  had  been  there  for 
an  operation  for  piles?  A.  That  is  correct. 

Q.  When  you  got  home  from  the  hospital,  that  morning, 
did  you  tell  your  father  you  had  received  a  letter  from 
Susan  Howland  in  Montpelier,  Vermont?  A.  I  remember 
such  a  letter.  I  don’t  know  whether  it  was  addressed  to 
me  or  to  father. 

Q.  Addressed  to  you?  A.  I  am  not  absolutely  positive, 
it  may  have  been. 

Q.  You  told  your  father  you  had  received  that  letter. 
A.  Yes. 

Q.  As  a  result  of  your  having  told  your  father 

154  that,  he  wrote  a  letter  to  Mrs.  Frederick  Howland, 
the  mother  of  Susan,  did  he  not?  A.  Yes. 

Q.  Are  you  familiar  with  the  contents  of  that  letter?  A. 
Yes. 

Q.  That  was  six  weeks  before  you  were  kicked  out  of 
the  apartment?  A.  I  believe  so. 

Q.  Your  father  said  many  uncomplimentary  things 
about  you  in  that  letter?  A.  I  believe  so. 

Q.  You  are  thorougMy  familiar  with  the  contents  of 
that  letter?  A.  I  think  so.  I  might  have  missed  one  or 
two  points. 
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Q.  The  letter  stated  that  he  regretted  to  have  to  tell 
even  a  member  of  his  family  abont  his  son  Theodore.  A. 
Yes. 

Q.  And  you  remember  he  recounted  a  number  of  events 
about  your  life?  A.  I  am  not  too  clear  about  the  events. 

Q.  In  1925,  you  had  an  ulcer  of  the  stomach  on  account 
of  drinking?  A.  I  don’t  recall  that  he  said  that  it  was  be¬ 
cause  of  drinking.  He  might  have. 

155  You  did  drink  prior  to  1925?  A.  I  still  do.  I 
take  a  drink  occasionally. 

Q.  That  was  the  period  of  prohibition?  A.  Probably. 
Q.  Your  father  did  not  drink?  A.  He  took  a  drink  oc¬ 
casionally,  yes. 

Q.  On  what  occasion?  A.  Frequently  at  the  apartment. 
He  went  up  to  Vermont  and  brought  back  a  bottle  of  Med¬ 
ford  Rum  belonging  to  his  father,  in  1845,  according  to  the 
writing  on  the  bottle. 

Q.  He  was  practically  a  total  abstainer.  A.  I  would 
not  say  he  was  a  total  abstainer;  he  drank  infrequently. 
He  was  not  a  drinking  man. 

Q.  It  was  a  very  rare  occasion  that  he  took  a  drink  of 
alcohol?  A.  I  would  not  say  it  was  a  rare  occasion. 

Q.  Did  you  ever  see  him  take  a  drink  around  the  Army 
and  Navy  Club?  A.  I  can’t  say  definitely  that  he  did. 

Q.  You  know  as  a  matter  of  fact  he  never  drank  at  the 
Army  and  Navy  Club.  A.  I  don’t  know  that  as  a  fact. 

Q.  You  had  stayed  there  with  him.  A.  Only  short  pe¬ 
riods  of  time. 

Q.  You  have  have  had  meals  there  with  him.  A. 
Yes. 

156  Q.  Have  you  ever  seen  him  take  a  drink  at  the 
Army  and  Navy  Club?  A.  I  don’t  say  not  ever, 

but  I  can’t- - 

Q.  (Interposing)  Did  you - 

The  Court:  Let  him  finish. 

The  Witness:  I  can’t  say  any  definite  number  of  times. 
By  Mr.  Hilland : 

Q.  He  was  a  very  good  man.  A.  Yes. 
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The  Court:  Was  what? 

Mr.  Hilland:  A  very  good  man,  a  man  of  strict  prin¬ 
ciples. 

The  Witness:  Yes. 

By  Mr.  Hilland: 

Q.  He  wanted  yon  and  Edward  to  live  strictly  by  the 
principles  by  which  he  had  lived  so  long?  A.  I  would  say 
so,  yes. 

Q.  In  the  letter  to  his  sister  dated  March  10,  1936,  did 
he  tell  her  you  had  an  ulcer  of  the  stomach  in  1925  because 
of  your  drinking?  A.  I  don’t  recall  whether  that  was 
what  the  letter  said  or  not. 

Q.  Or  words  to  that  effect?  A.  He  may  have.  I  don’t 
know  whether  he  blamed  the  ulcer  of  my  stomach  on  drink¬ 
ing  or  not. 

Q.  Didn’t  he  tell  her  he  had  to  send  you  to  Florida 

157  to  recuperate  from  that  ulcer  of  the  stomach  in 
1925?  A.  He  may  have. 

Q.  Isn’t  it  a  fact  that  he  did?  A.  Without  refreshing 
my  memory  I  cannot - 

Q.  (Interposing)  You  have  read  the  letter,  haven’t  you? 
A.  Yes. 

Q.  That  is  a  fact,  isn’t  it,  that  he  sent  you  to  Florida 
because  of  your  illness  in  1925?  A.  I  would  not  say  he 
sent  me.  I  went  there. 

Q.  Did  not  he  give  you  the  money  to  go  there  in  1925? 
A.  No. 

Q.  What  money  did  you  use?  A.  Money  that  I  earned 
in  New  York,  and  I  had  a  substantial  bank  account. 

Q.  You  said  he  bought  you  a  Willys-Knight  automobile; 
what  year?  A.  1925. 

Q.  What  part  of  the  year?  A.  I  think  it  was  around  the 
first  of  December. 

Q.  Where  was  it  bought?  A.  Here  in  Washington. 

Q.  From  what  dealer?  A.  I  don’t  remember  any  dealer. 

Q.  Did  he  give  his  check  to  the  dealer  for  that 

158  automobile?  A.  He  did. 
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Q.  In  addition  did  he  ever  buy  you  additional  automo¬ 
biles?  A.  He  never  bought  one.  He  helped  me  out  on  the 
payments. 

Q.  While  you  were  selling  securities  in  Hagerstown, 
Maryland?  A.  That  is  right. 

Q.  Didn’t  he  buy  you  a  Ford  automobile?  A.  Yes,  cost 
$500. 

Q.  When  you  were  in  New  York  with  the  Postum  Com¬ 
pany?  A.  I  don’t  think  so - 

The  Court:  Mr.  Hilland,  you  start  before  he  finishes. 
Let  him  finish  his  answers. 

Mr.  Hilland:  Yes.  i 

By  Mr.  Hilland: 

Q.  On  what  date  did  he  buy  you  the  Ford  automobile; 
when  you  were  at  Hagerstown,  Maryland?  A.  Probably 
the  middle  of  1929. 

Q.  And  he  bought  you  an  automobile  when  you  were  in 
Albany?  A.  Sometime  in  1927. 

Q.  When  you  say  you  were  in  Avon  Park,  Florida,  when 
you  went  down  there,  didn’t  your  father  give  you  a 
159  substantial  sum  of  money?  A.  No. 

Q.  What  date  did  you  go,  about  what  date?  A.  1 
would  say  in  November.  I  resigned  my  position  in  New 
York  the  first  of  October.  It  was  either  October  or  No¬ 
vember,  probably  October. 

Q.  At  that  time,  didn’t  he  give  you  a  sum  of  money  in 
the  neighborhood  of  $1,000?  A.  I  don’t  think  so. 

Q.  Around  $800  or  $1,000?  A.  Not  to  the  best  of  my 
recollection. 

Q.  Do  you  deny  that  he  gave  you  $800  in  October,  Oc¬ 
tober  1,  1925?  A.  To  the  best  of  my  memory,  yes. 

Q.  You  deny  that?  A.  I  certainly  don’t  remember  it, 
and  if  I  can’t  remember  it,  I  can  neither  affirm  nor  deny 
it,  positively. 

Q.  Isn’t  it  a  fact  that  he  gave  you  $800  on  October  6, 
1926,  to  go  to  Florida  to  recover  from  ulcers  of  the  stom¬ 
ach?  A.  I  have  no  such  recollection. 
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Q.  You  were  on  a  diet?  A.  Correct. 

Q.  Breakfast  fruit  and  cream?  A.  No,  not  exclusively; 
father  told  me  to  eat  bran  food. 

Q.  You  were  under  the  care  of  a  doctor  in  New 

160  York  for  ulcers?  A.  He  made  a  mistake.  He  said 

I  had  gall  bladder  and  after  I  went  to  another  doc¬ 
tor  I  found  out  I  had  ulcers  of  the  stomach. 

Q.  And  your  father  sent  you  to  Florida?  A.  I  don’t 
think  he  sent  me.  I  went  of  my  own  volition. 

Q.  Where  did  you  get  the  money  from  to  go  to  Florida? 
A.  From  working  in  New  York. 

Q.  Didn’t  he  send  you  money  regularly  in  Florida  in 
1925?  A.  No. 

Q.  Didn’t  he  send  you  any  money  while  you  were  down 
there?  A.  I  don’t  recall  what  he  sent. 

Q.  You  know  that  he  sent  you  money  in  1925?  A.  No. 

Q.  I  hand  you  what  has  been  marked  for  identification 
Defendant’s  Exhibit  No.  3,  and  ask  you  will  you  look  on 
the  back  of  it  and  state  whether  or  not  that  is  your  signa¬ 
ture?  A.  (Examining  check  handed  to  witness  by  coun¬ 
sel)  That  is  mine. 

Q.  Is  that  your  endorsement  on  that  check?  A.  Correct. 

Q.  It  was  drawn  to  your  order  by  your  father,  Theodore 
Gibbs  Dewey,  dated  September  8,  for  the  sum  of  $800.  A. 

Correct. 

161  The  Court:  WTiat  date? 

Mr.  Hilland:  I  am  sorry,  September  8, 1925. 

By  Mr.  Hilland: 

Q.  That  check  is  for  $800  drawn  to  your  order  by  your 
father?  A.  Correct. 

Q.  And  you  endorsed  it  and  got  that  money?  A.  I  pre¬ 
sume  so.  That  is  my  signature.  I  would  not  have  any 
recollection  of  it. 

Mr.  Hilland  (Addressing  the  Deputy  Clerk) :  Will  you 
mark  the  check  as  Defendant’s  Exhibits  numbered  3,  4,  5, 
6,  7,  8,  9  and  10? 
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(Thereupon,  the  checks  referred  to  were  marked  as  De¬ 
fendant’s  Exhibits  Nos.  3,  4,  5,  6,  7,  8,  9,  and  10,  for  iden¬ 
tification.) 

By  Mr.  Hilland : 

Q.  When  did  you  cash  this  check  marked  Defendant’s 
Exhibit  No.  3  for  identification,  in  the  amount  of  $800; 
you  were  in  Washington,  D.  C.  when  you  cashed  that 
check?  A.  I  don’t  know,  if  you  will  look  on  the  back  of 
it,  it  will  probably  show  where  it  was  cashed. 

Q.  You  cashed  it  in  New  York?  A.  Yes. 

Q.  I  hand  you  Defendant’s  Exhibit  No.  5  and  ask  you 
if  you  will  look  at  the  signature  on  the  back  of  that 

162  and  state  whether  or  not  that  bears  your  signature? 

The  Court:  You  are  deliberately  skipping  No.  4? 

Mr.  Hilland:  Yes,  Your  Honor. 

The  Witness:  That  is  my  signature,  yes. 

By  Mr.  Hilland: 

Q.  That  is  the  check  you  received  on  October  1,  1925, 
for  the  sum  of  $100?  A.  Yes. 

Q.  You  cashed  that  in  Avon  Park,  Florida,  did  you  not? 
A.  I  can’t  telL  (Witness  examining  signature)  Yes, 
Avon  Park. 

Q.  I  hand  you  Defendant’s  Exhibit  No.  6  for  identifi¬ 
cation  and  ask  you  whether  or  not  that  bears  your  endorse¬ 
ment.  A.  It  does. 

Q.  And  that  is  the  check  that  you  received  six  days  after 
you  received  this  other  check  for  $100,  marked  as  Exhibit 
No.  5,  for  $50,  from  your  father?  A.  Bight. 

Q.  I  hand  you  check  marked  Defendant’s  Exhibit  No.  7 
for  identification  and  ask  you  whether  or  not  that  is  a 
check  that  bears  your  endorsement?  A.  Yes. 

Q.  And  that  was  for  $100  that  you  got  from  your  father 
on  November  3,  1925?  A.  Correct. 

163  Q.  And  you  cashed  that  in  Avon  Park,  Florida; 
right?  A.  Yes. 


Q.  I  hand  yon  Defendant’s  Exhibit  No.  8  for  identifica¬ 
tion  and  ask  you  whether  or  not  that  is  not  yonr  endorse¬ 
ment  on  the  back  of  that  check?  A.  Correct. 

Q.  And  it  was  received  by  yon  on  December  7,  1925, 
from  yonr  father  in  the  amonnt  of  $1001  A.  Bight. 

Q.  I  hand  yon  what  has  been  marked  Defendant’s  Ex¬ 
hibit  No.  9  for  identification  and  ask  you  whether  or  not 
that  bears  your  signature  and  endorsement  on  the  back? 
A.  It  does. 

Q.  It  shows  that  on  December  25,  1925,  yon  received  an¬ 
other  check  for  $50  from  yonr  father?  A.  It  does. 

Q.  Yon  had  received  $100  previously  to  that,  in  that 
month,  hadn’t  yon?  A.  Yes. 

Q.  Yon  cashed  that  check  in  Avon  Park,  Florida,  didn’t 
yon?  A.  My  father  was  in  Avon  Park  at  that  time. 

Q.  Yon  cashed  it?  A.  It  shows  on  the  back  that  1 
cashed  it,  and  I  probably  gave  it  to  him. 

164  Q.  Yon  had  received  other  moneys  before  while 
yon  were  in  Florida?  A.  Occasionally. 

Q.  While  yon  were  in  New  York?  A.  Yes. 

Q.  So  yon  were  not  making  a  living  while  yon  were  up 
in  New  York?  A.  I  certainly  was. 

Q.  Defendant’s  Exhibit  No.  4  bears  yonr  endorsement, 
which  check  is  dated  January  1,  1925,  while  yon  were  in 
New  York,  in  the  sum  of  $50?  A.  It  does. 

Q.  Yon  cashed  that  check  in  New  York?  A.  Bight. 

Q.  And  Defendant’s  Exhibit  No.  10,  yon  endorsed  the 
back  of  that  check?  A.  I  did. 

Q.  Does  it  not  show  that  yon  received  $50  the  next 
month,  February  3,  1925?  A.  It  does. 

Q.  It  also  shows  yon  cashed  that  check  in  New  York? 
A.  It  does. 

Q.  I  show  yon  Defendant’s  Exhibit  No.  11,  that  was  en¬ 
dorsed  by  yon?  A.  Correct 

165  Q.  That  was  in  March,  1925?  A.  Bight. 

Q.  And  yon  cashed  that  check  In  New  York?  A. 

Bight 

Q.  I  show  yon  this  check  and  ask  yon  if  that  is  yonr  en¬ 
dorsement?  A.  It  is. 
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Q.  On  April  1,  1925,  it  shows  that  yon.  received  $50!  A 
It  does. 

Q.  All  spaced  abont  a  month  apart,  received  in  New 
York!  A  Yes. 

Q.  Yon  did  not  receive  $800  abont  the  time  yon  went  to 
Florida!  A.  No.  The  checks  in  New  York  were  spaced 
one  month  apart.  My  brother  and  I  were  living  together. 
I  had  a  checking  account  np  there.  His  share  of  the  rent 
I  was  paying. 

Q.  For  your  brother!  A.  Yes. 

Q.  In  money  he  gave  to  yon!  A  No,  that  was  not 
money  given  to  me  by  him. 

Q.  Your  brother  was  working  at  that  time  np  there!  A 
He  was  working  for  the  Maek  Trucking  Company  on  a 
commission.  He  did  not  work  very  long  and  did  not  make 
much  out  of  it. 

166  Q.  He  was  working  like  yon!  A  No,  I  was  work¬ 
ing  on  a  salary. 

Q.  And  he  had  a  drawing  account!  A.  Yes. 

Q.  Yon  testified  when  yon  went  to*  work!  A  Yes. 

Q.  For  whom  did  yon  work!  A  For  the  Eisle  Brothers. 
Q.  When!  A.  Sometime  in  the  fall  of  1928. 

Q.  What  was  the  first  names  of  the  Eisle  Brothers!  A 
One  was  Cliff. 

Q.  They  both  live  around  here  in  the  Washington  area, 
don’t  they!  A  They  did  a  number  of  years  ag&. 

Q.  Yon  know,  as  a  matter  of  fact,  that  they  run  the 
Prince  Georges  Country  Club!  A.  No. 

Q.  Do  yon  know  where  Cliff  Eisle  lives!  A  No. 

Q.  In  Montgomery  County,  Maryland!  A.  No.  I  have 
not  seen  any  of  them  for  years. 

Q.  Yon  knew  they  lived  in  Washington!  A  I  know 
that  abont  the  time  I  went  to  the  Travelers  Insurance 
Company  they  were  in  Washington  running  a  sort  ©f  a 
loan  company  or  building  and  loan  company. 

167  Q.  You  knew  they  ran  a  small  loan  company  in 
the  Tower  Building,  for  years!  A  I  don’t  know 

for  how  many  years. 
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Q.  They  are  well-known  in  the  City  of  Washington.  A. 
I  don’t  know  whether  they  are  or  not. 

Q.  Yon  went  to  work  for  them  in  Avon  Park,  Florida? 
A.  Yes. 

Q.  What  was  your  income  from  them?  A.  Not  from 
them. 

Q.  When  did  you  go  to  Lenoir  from  Avon  Park,  Florida? 
A.  In  the  spring  of  the  year. 

Q.  You  don’t  know  what  month?  A.  I  would  say  along 
about  March,  probably. 

Q.  Whom  did  you  go  up  with  up  there?  A.  William  F. 
Lickle. 

Q.  Who  is  he?  A.  At  the  time  he  was  selling  real  estate 
for  Eisle  Brothers  who  were  brokers.  He  was  a  salesman. 

Q.  He  had  a  wife  and  child,  didn’t  he?  A.  He  had  two 
children. 

Q.  Where  were  they?  A.  In  Towson,  Maryland. 

Q.  Were  they  ever  with  him  in  Avon  Park,  Florida? 
A.  Not  to  my  knowledge. 

Q.  Were  they  ever  with  him  in  Lenoir,  North 
168  Carolina?  A.  I  don’t  believe  so. 

Q.  How  long  were  you  with  William  F.  Lickle  in 
Lenoir?  A.  I  would  say  around  three  months. 

Q.  Where  did  he  go  from  there?  A.  To  Durham,  North 
Carolina. 

Q.  When?  A.  In  August  of  1926, 1  believe. 

Q.  When  you  went  to  Durham,  in  August  1926,  with 
whom  did  you  go  ?  A.  William  F.  Lickle. 

Q.  Then  you  had  been  in  Avon  Park,  then  you  went  to 
Lenoir,  then  you  went  to  Durham?  A.  I  was  associated 
with  him. 

Q.  You  were  associated  in  business?  A.  Not  necessar- 
ily. 

Q.  You  were  associated  with  him  socially?  A.  Yes. 

Q.  How  old  was  Mr.  Lickle  at  that  time;  was  he  older 
than  you?  A.  Five  or  six  years  older. 

Q.  He  was  an  older  man  and  was  married  and  had  chil¬ 
dren?  A.  Yes. 
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Q.  When  you  went  to  Durham  in  August  of  1926,  you 
say  you  went  in  August  of  1926 1  A.  I  said  August. 

169  Q.  You  and  Mr.  Lickle  lived  together,  did  you? 
A.  We  did. 

Q.  Where?  A.  At  the  Washington-Duke  Hotel. 

Q.  For  how  long?  A.  Until  I  went  to  New  York  in 

1927,  as  previously  testified  to,  and  when  I  returned  I 
lived  with  him  again. 

Q.  Where?  A.  At  the  Washington-Duke  Hotel. 

Q.  How  long  a  period  of  time?  A.  Until  the  middle  of 

1928. 

Q.  While  you  were  living  with  him  at  the  Washington- 
Duke  Hotel  in  Durham,  during  that  time,  were  you  asso¬ 
ciated  with  him  in  business?  A.  Yes. 

Q.  What  was  the  name  of  the  firm  you  were  working 
for  during  that  period?  A.  Not  the  same  firm  all  the 
time.  At  first  it  was  Lickle  and  Webster.  Lickle  and 
Webster  split  up.  I  worked  for  Mr.  Lickle  and  also  for 
Mr.  Webster  as  well. 

Q.  When  did  you  work  for  Lickle  and  Webster?  A. 
With  the  exception  of  the  period  while  I  was  in  New  York, 
I  worked  for  them  from  the  time  I  went  to  Durham  until 
sometime  in  1927.  I  think  they  dissolved  their  partner¬ 
ship.  I  am  not  sure. 

Q.  After  you  went  back  and  lived  with  Mr.  Lickle 

170  at  the  Washington-Duke  Hotel,  how  long  did  you 
live  with  him?  A.  After  I  came  back  from  New 

York? 

Q.  Until  the  following  summer,  probably  July. 

Q.  Then,  where  did  you  go  to  live?  A.  In  Hope  Valley. 
Q.  With  whom?  A.  James  Brown. 

Q.  Did  Mr.  Lickle  live  there  too?  A.  He  had  a  room. 
Q.  He  moved  there  the  same  time  you  did?  A.  Yes. 

Q.  Did  he  live  there  for  the  same  duration  of  time?  A. 
I  moved  before  he  did. 

Q.  When  did  you  leave?  A.  When  I  returned  to  Wash¬ 
ington  in  1929. 
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Q.  You  lived  with  Mr.  Lickle  from  the  time,  in  the  mid¬ 
dle  of  1928,  until  the  fall  of  1929,  you  lived  with  Mr. 
Lickle?  A.  With  the  exception  of  taking  a  few  trips  to 
Washington  and  to  Vermont. 

Q.  You  were  associated  in  business  together?  A.  Yes. 
Q.  And  you  palled  around  together?  A.  Yes. 

Q.  You  spent  a  good  amount  of  time  at  the  beach 

171  together?  A.  We  did. 

Q.  You  had  a  boat  at  Moorhead  City?  A.  We 
did. 

Q.  You  spent  a  good  deal  of  time  there?  A.  On  week¬ 
ends,  yes. 

Q.  A  good  deal  of  time  during  the  week,  did  you  not? 
A.  Mostly  on  week-ends. 

Q.  Didn’t  you  spend  more  time  at  the  beach  than  you 
did  at  work?  A.  No,  I  wouldn’t  say  so. 

Q.  I  believe  you  testified  you  took  your  meals  at  the 
Hope  Valley  Country  Club.  A.  Breakfast  and  the  eve¬ 
ning  meal. 

Q.  Substantially  every  day?  A.  Yes. 

Q.  And  the  manager  of  the  chib  was  Mrs.  Stubbs?  A. 
That  is  correct. 

Q.  How  long  did  you  take  your  meals  at  that  country 
club  while  she  was  manager  there?  A.  From  the  time  it 
opened,  which  I  believe  was  the  summer  of  1928,  until  I 
left 

Q.  All  right  From  the  summer  of  1928,  until  the  fall 
of  1929?  A.  Yes. 

Q.  Was  Mrs.  Stubbs  manager  of  that  club  through 

172  out  that  period  of  time?  A.  She  was. 

Q.  During  that  period  of  time,  she  was  a  widow? 
A.  She  was. 

Q.  Did  William  F.  Lickle  associate  with  her? 

Mr.  Clark  (interposing):  I  don’t  believe  that  is  ma¬ 
terial 

The  Court:  I  take  it  it  is  preliminary  to  to  something 
else? 

Mr.  Hill  and:  Yes,  Your  Honor. 
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The  Court:  Is  it  preliminary  to  something  else? 

Mr.  Hilland:  Yes,  Your  Honor. 

The  Witness:  Can  I  make  one  little  correction  in  my 
living  arrangements?  For  one  period  while  I  was  down 
there  I  did  not  live  with  Lickle.  He  brought  his  family 
down  from  Baltimore  and  they  rented  a  house  for  several 
months. 

By  Mr.  Hilland: 

Q.  When?  A.  I  think  that  was  in  1927. 

Q.  You  know  that  is  false,  don’t  you?  A.  No.  That  is 
absolutely  true. 

Q.  Where  did  you  first  meet  Mrs.  Lickle?  A.  On  one 
of  the  trips  I  took  to  Washington,  I  drove  over  to  Balti¬ 
more,  and  met  her. 

Q.  Isn’t  it  a  fact  she  never  lived  in  Durham,  North  Caro¬ 
lina  with  her  husband?  A.  No,  that  is  not  a  fact. 
173  For  one  period  of  time  she  came  down  there  and 
had  a  house. 

Q.  When?  A.  I  don’t  remember  the  exact  time,  but  it 
was  a  period  of  three  months. 

Q.  Do  you  remember  the  first  time — can  you  fix  the  time 
when  she  came?  A.  No. 

Q.  Can  you  fix  the  time  when  she  left?  A.  No. 

Q.  Did  she  have  her  children  with  her?  A.  Yes. 

Q.  How  many?  A.  She  had  three.  The  youngest  was 
quite  a  baby;  I  think  a  couple  of  years  old. 

Q.  You  were  living  at  the  Browns’  home  while  Lickle 
was  asociated  with  Mrs.  Stubbs,  a  widow,  wasn’t  he?  A. 
I  suppose  you  call  it  an  * ‘association”.  We  had  meals 
together. 

Mr.  Clark:  I  object,  Your  Honor.  It  is  not  material  to 
this  case. 

The  Court:  On  the  fact  of  it,  it  is  not. 

Mr.  Hilland:  I  intend  to  hook  it  up. 

The  Court:  You  are  intending  to  bring  this  back  home 
to  the  decedent? 

Mr.  Hilland:  It  is  preliminary,  Your  Honor. 


90 


174  By  Mr.  Hilland: 

Q.  Isn’t  it  a  fact  tliat  lie  was  courting  her?  A.  I 
don’t  know  whether  yon  call  it  conrtingg  her.  He  saw  a 
good  deal  of  her.  Lickle  and  I  and  Mrs.  Stubbs  used  to  go 
to  church  and  to  the  movies. 

Q.  You  went  to  Moorhead  City  together,  didn’t  you?  A. 
Went  accampanied  by  her  son,  yes. 

Q.  You  were  never  there  when  her  son  was  not?  A.  No, 
not  to  my  knowledge. 

Q.  On  the  occasion  when  your  father  and  your  brother 
were  there,  her  son  was  not  there?  A.  He  was  there  on 
that  occasion. 

Q.  Your  brother  and  his  wife  met  Mrs.  Stubbs  recently 
when  this  deposition  was  taken ;  that  was  the  first  place  they 
met?  A.  I  don’t  believe  so. 

Q.  Where  did  he  stay,  at  Moorhead  City,  on  this  occasion 
when  your  father  and  brother  and  Miss  Sinclair  were  there? 
A  Mr.  Nickle? 

Q.  No,  Mr.  Stubbs. 

The  Court:  Mr.  Stubbs?  I  thought  you  said  she  was  a 
widow. 

Mr.  Hilland :  I  am  talking  about  her  son. 

The  Court:  Oh. 

By  Mr.  Hilland: 

Q.  Where  did  young  Stubbs  stay?  A.  The  same 

175  room  that  Lickle  and  I  were  in  at  the  time. 

Q.  You  testified  that  you  introduced  him  to  your 
father  and  brother  and  Miss  Sinclair  on  that  occasion.  A. 
That  is  true. 

Q.  Mrs.  Stubbs  was  over  there  on  numerous  occasions 
with  you  and  Mr.  Lickle  when  her  son  was  not  there?  A. 
Not  to  my  knowledge. 

Q.  Your  father  visited  you  in  Durham,  North  Carolina? 
A.  He  did. 

Q.  When?  A.  I  believe  in  the  spring  of  1929. 
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Q.  How  long  was  he  there?  A.  As  I  pointed  out  in  my 
previous  testimony,  I  think  it  was  at  least  ten  days  or  two 
weeks,  possibly  a  little  longer. 

Q.  Where  did  he  sleep?  A.  In  the  room  with  me,  in  the 
Brown  residence. 

Q.  Where  did  he  take  his  meals?  A  At  the  club. 

Q.  With  whom?  A.  With  me. 

Q.  He  was  introduced  to  Mrs.  Stubbs?  A  He  was. 

Q.  Did  he  see  her  every  day  he  was  in  Durham  visiting 
you?  A.  Yes. 

176  Q.  And  he  met  William  F.  Lickle?  A.  He  met 
him  before  that  I  think  Mr.  Lickle,  before  that,  had 

taken  a  trip  to  Baltimore. 

Q.  Was  Mr.  Lickle  there  when  your  father  was?  A.  I 
think  he  was.  I  am  not  sure. 

Q.  Your  father  saw  a  lot  of  Mr.  Lickle  during  that  visit, 
didn ’t  he?  A.  That  is  very  possible. 

Q.  And  he  saw  Mr.  Lickle  associating  with  Mrs.  Stubbs? 
A  Undoubtedly. 

Q.  He  disapproved  very  definitely?  A.  He  gave  no  indi¬ 
cation  of  it. 

Q.  He  didn’t  tell  you?  A.  No. 

Q.  Didn’t  he  disapprove  of  your  association  with  Mr. 
Lickle  and  the  association  of  Mr.  Lickle  with  Mrs.  Stubbs? 
A.  No. 

Q.  He  never  did  that,  to  you?  A.  No. 

Q.  When  he  wrote  the  letter  to  Mrs.  Howland,  his  sister, 
on  March  10,  1936,  in  Montpelier,  Vermont,  he  told  her  in 
that  letter  that  he  disapproved,  did  he  not?  A.  He  may 
have  disapproved  at  that  time,  but  he  did  not  before. 

Q.  He  spoke  of  your  association  with  an  older  man, 

177  married  and  had  children,  and  did  not  have  them 
with  him  in  Durham,  North  Carolina.  A.  I  think  I 

recall  the  letter  covered  that  much  territory. 

Q.  You  do  recall  that  he  disapproved  of  your  association 
with  Mr.  Lickle?  A.  No. 

Q.  He  thought  Mr.  Lickle  was  a  disreputable  character 
in  that  regard?  A.  I  don’t  recall  that  he  specifically  men¬ 
tioned  that  in  that  letter. 
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Q.  He  was  speaking  of  him  in  that  letter.  A.  I  don’t 
recall. 

Q.  Was  there  any  other  man  down  there  with  whom  you 
associated  who  was  married  and  who  was  associated  with 
Mrs.  Stubbs?  A.  I  don’t  recall. 

Q.  So,  in  that  letter  in  speaking  of  a  married  man  who 

was  carrying  on  with  Mrs.  Stubbs - 

Mr.  Clark:  I  object 
The  Court:  Sustained. 

By  Mr.  Hilland : 

\ 

Q.  In  that  said  letter,  did  not  your  father  say  that  this 
man  who  had  children  and  was  married  was  carrying  on  dis¬ 
gracefully  with  a  widow?  A.  He  may  have  said  that. 

178  It  has  been  so  long  ago — if  you  produce  the  letter,  I 
will  correctly  answer  your  question. 

Q.  There  wasn’t  any  other  widow  down  there  other  than 

Mrs.  Stubbs -  A.  (Interposing)  I  assume  there  were 

a  lot  of  widows  down  there. 

Q.  That  any  other  married  man  was  associating  with  who 
was  associated  with  you?  A.  No. 

Q.  You  know  he  was  referring  to  Mrs.  Stubbs.  A.  If  he 
referred  to  any  widow  down  there,  he  probably  was. 

Q.  He  was  concerned  about  the  amount  of  drinking  you 
did.  A.  Not  to  me. 

Q.  He  did  in  the  letter  he  wrote  to  his  sister.  A.  After 
this  change  of  attitude  he  had  toward  me,  yes. 

Q.  Didn’t  he  write  that  in  that  letter?  A.  I  think  he  did. 
Q.  He  also  said  he  sent  you  $7, 000-odd  dollars  on  which 
you  and  this  married  man  had  been  sporting  around.  A. 
He  did. 

Q.  He  did  state  that  he  had  sent  you  $7,000  -  A. 

(Interposing)  $7,000,  but  not  for  sporting  around. 

Q.  You  deny  your  father  sent  you  more  than  $7,000  when 
you  were  down  in  North  Carolina? 

179  The  Court:  Now,  you  are  talking  about  North 
Carolina? 
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By  Mr.  Hilland: 

Q.  Do  you  deny  yonr  father  sent  yon  more  than  $7,000 
while  yon  were  in  North  Carolina?  A.  I  won’t  deny  any 
amount  becanse  I  know  he  sent  considerable  money  to  me 
while  I  was  in  North  Carolina.  To  my  knowledge,  I  wonld 
say  it  was  not  anything  like  $7,000. 

Q.  That  statement  he  wrote  to  his  sister  when  he  wrote 
the  letter  of  condemnation  abont  yon — $7,000 — wasn’t  that 
true?  A.  I  don’t  think  so. 

Q.  How  mnch  is  tme?  A.  I  haven’t  any  idea. 

Q.  Yet  yon  deny  it  was  more  than  $7,000.  A.  To  the  best 
of  my  belief,  I  don’t  think  it  amounted  to  anything  Eke  that. 

Q.  When  yon  were  with  the  firm  of  Lickle  &  Webster,  how 
many  sales  did  yon  make  in  Hope  Valley?  A.  I  have  no 
exact  record  of  it. 

Q.  Have  yon  checked  on  it?  A.  I  have  checked  with  Mr. 
Webster  and  their  records  are  not  complete. 

Q.  He  has  records?  A.  He  says  he  has,  bnt  thy  are  not 
complete. 

Q.  Mr.  Webster  Eves  right  here  in  Washington? 
180  A.  He  does. 

Q.  Edgar  L.  Webster  and  yon  have  been  over  the 
records  covering  the  sales  yon  made  in  Hope  Valley?  A. 
Recently,  I  have. 

Q.  Within  the  last  week?  A.  Recently. 

Q.  Isn’t  it  a  act  that  those  records  Mr.  Webster  has  of 
Lickle  &  Webster  show  that  yon  made  only  six  sales - 

Mr.  Clark  (interposing) :  I  object,  Yonr  Honor,  the  wit¬ 
ness  testified  the  records  are  not  complete  and  do  not  cover 
the  entire  time.  I  think  he  can  be  asked  what  records  he 
saw. 

The  Conrt:  Well,  that  is  the  question.  He  is  asking  him 
whether  or  not  the  records  Mr.  Webstr  now  has  show  that 
the  witness  made  six  sales. 

Mr.  Clark:  Over  the  entire  period  of  time? 

Mr.  Hilland:  No,  it  wasn’t  I  asked  him  only  what  the 
records  show. 
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Mr.  Clark :  I  have  no  objection. 

The  Conrt:  Captain  Dewey  can  answer.  Is  that  a  fact? 

The  Witness :  I  think  it  is  a  fact.  The  records  are  not 
complete. 

By  Mr.  Hilland : 

Q.  Yon  saw  Mr.  Webster  in  his  office  at  2902  Por- 

181  ter  Street,  this  city,  December  28,  1950?  A.  Ap¬ 
proximately;  I  don’t  remember  the  exact  date. 

Q.  And  at  that  time  and  place  yon  went  over  his  records 
of  the  firm  of  Lickle  Webster  when  in  Durham,  during  the 
period  of  their  partnership?  A.  He  said  the  records  were 
not  complete. 

Q.  They  cover  the  entire  period  of  the  partnership  do 
they  not?  A.  I  don’t  know  as  to  that 

Q.  Did  yon  go  over  those  records  with  him?  A.  What 
records  he  had. 

Q.  Isn’t  it  a  fact  that  the  records  show  yon  made  only 
six  sales  while  yon  were  in  Hope  Valley  during  the  time 
that  yon  were  employed  there  by  that  firm?  A.  The  records 
he  showed,  that  was  the  total  of  sales. 

Q.  Doesn’t  it  show  commission  of  $225,  March  1,  1927? 
$50  on  March  1,  1927.  $112  on  April  11,  1927.  Another 
$112.50,  having  no  date.  Another  $112.50  on  October  22, 
1927.  $56.25  on  a  sale  to  James  Pew  on  which  there  is  no 
date?  A.  That  sounds  as  though  it  were  correct.  I  did  not 
make  any  record  of  them. 

Q.  According  to  Mr.  Webster;  he  has  the  ledger,  the 
books  of  the  partnership,  between  lickle  and  Webster 

182  in  Durham,  North  Carolina  during  1926  and  1927  ?  A. 
I  don’t  recall  what  the  period  covers.  He  has  re¬ 
cords  and  they  cover  a  certain  period.  I  did  not  take  notes. 

Q.  What  you  saw  was  six  commissions  while  you  were 
with  that  firm,  on  sales,  of  the  Hope  Valley  property,  in 
North  Carolina?  A.  All  the  records  I  saw  were  what  Mr. 
Webster  has. 

Q.  And  the  other  subdivision  in  Rockwood,  you  made 
only  these  commissions:  June  3,  1927,  $87.50.  August  12, 
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$95.  August  12 — I  am  sorry,  there  is  no  date — $88.20. 
*Those  are  the  sums  recorded  in  his  ledger.  A.  I  saw  those 
records. 

Q.  Isn’t  that  what  they  showed?  A.  That  is  what  the 
records  show,  yes. 

Q.  According  to  those  records,  your  total  earnings  with 
that  firm  are  as  stated.  A.  According  to  his  records,  but  I 
don’t  know.  He  told  me  they  were  not  complete. 

Q.  Mr.  Edgar  L.  Webster  has  an  office  on  Porter  Street, 
in  this  city,  and  he  is  the  same  Edgar  L.  Webster  who  em¬ 
ploy'd  you  in  Durham,  North  Carolina?  A.  Yes. 

Q.  During  the  time  that  you  were  employed  by  that 

183  firm  in  North  Carolina,  you  spent  quite  a  bit  of  your 
time  at  the  beach?  A.  In  the  summertime. 

Q.  You  devoted  only  a  little  time  to  the  sale  of  lots?  A. 
In  1926  I  devoted  lots  of  time  to  the  sale  of  lots.  In  1927, 
the  real  estate  business  got  very  bad,  and  it  was  almost  im¬ 
possible  to  sell  anything,  which  accounts  for  my  trip  to  New 
York  to  get  other  employment 
Q.  When  did  you  go  to  New  York?  A.  Sometime  in  1927. 
Q.  What  time  in  1927  ?  A.  I  would  say  I  went  up  there 
sometime  near  the  middle  of  the  year.  It  may  have  been 
earlier. 

Q.  Prior  to  October  22, 1927?  A.  I  would  say  so,  yes. 

Q.  How  long  were  you  in  New  York?  A.  I  think  three  or 
four  months,  possibly. 

Q.  During  the  time  that  you  were  in  Durham,  North 
Carolina,  before  you  went  to  New  York,  did  you  receive  any 
money  from  your  father?  A.  Yes. 

Q.  How  often?  A.  I  don’t  recall 

Q.  Regularly?  A.  During  1927,  yes. 

184  Q.  You  also  did  during  1926  receive  money  regu¬ 
larly  from  your  father,  didn’t  you?  A.  I  don’t  have 

the  recollection  of  1926.  My  income,  as  shown,  was  fairly 
good,  from  my  income  tax  return. 

Q.  Do  you  deny  that  you  received  money  from  him  regu¬ 
larly  in  1926?  A.  I  don’t  deny  it,  because  I  don’t  remember. 
Q.  During  the  year  1928?  A.  Yes,  I  did. 


Q.  How  often?  A.  I  don’t  know;  I  think  it  was  probably 
once  a  month. 

Q.  How  much  did  yon  receive  in  1926?  A.  I  really 
couldn’t  make  a  good  guess  on  that 
Q.  Was  it  little  or  much?  A.  My  inclination  is  it  would 
be  not  a  great  deal  in  1926,  but  probably  considerably  more 
than  the  other  years  1927  or  1928. 

Q.  How  much  in  1927?  A.  I  don’t  remember. 

Q.  How  much  in  1928?  A.  I  don’t  remember.  I  would 
say  probably  $100  or  more. 

Q.  In  1929?  A.  I  did.  \ 

D.  During  what  part  of  the  year?  A.  Possibly  more  or 
less  all  of  the  year. 

185  Q.  Did  you  receive  little  or  much?  A.  I  think — 

I  wasn’t  able  to  make  a  living  down  there  at  that 

time.  I  think  I  received  enough  to  live  on.  * 

Q.  More  or  less  in  October  1929?  A.  I  think  less  afte? 
that  time.  * 

Q.  After  what  time?  A.  You  said  after  October  ’29.  I 
think  probably  a  little  less.  The  stock  market  crash  oc¬ 
curred  and  we  probably  tightened  up. 

Q.  Where  were  you  living?  A.  I  stated  I  was  living  at 
the  Browns’  house.  I  left  Durham  in  1929,  probably  late 
in  the  year. 

Q.  Did  you  ever  go  back  to  live  there?  A.  Only  for  a  trip 
to  Ocracoke. 

Q.  Did  you  ever  return  to  live  in  Durham  after  1929? 
A.  Not  to  the  best  of  my  knowledge.  I  think  I  left  there 
in  1929.  I  don’t  know  whether  it  slopped  over  until  1930. 

I  am  a  little  vague  on  exactly  when  I  left  there 
Q.  What  business  were  you  engaged  in  when  you  left  in 
1929?  A.  I  was  trying  to  sell  real  estate  on  a  non-existent 
market.  I  had  taken  on  a  contract  with  the  National  Life 
Insurance  Company  of  Vermont  to  sell  life  insurance. 

Q.  Were  you  their  agent  there!  A.  Yes.  As  a  matter 
of  fact  they  had  some  very  fancy  blotters  printed 

186  for  me  which  called  me  “District  Representative.  ” 
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Q.  When  did  that  begin?  A.  Sometime  in  1929* 

Q.  How  long  did  it  continue?  A.  I  kept  the  contract  until 
I  left  Durham  for  good. 

Q.  When  your  father  visited  you  Moorhead  City,  North 
Carolina,  when  was  that?  A.  I  have  had  a  good  deal  of 
trouble  placing  that  I  think  that  was  possibly  1928,  but  it 
might  have  been  1929, 

Q.  What  part  of  1929?  A.  Well,  if  in  1929,  it  was  some¬ 
time  during  the  summer.  If  it  was  1928,  it  was  late  in  the 
summer. 

Q.  Wasn’t  it  in  the  year  of  1930?  A.  Can’t  be  sure.  Well, 

I  can’t  be  sui^e  about  the  time  I  left  North  Carolina. 

Q.  Wasn’t  it  in  the  summer  of  1930?  A.  Possibly.  If 

you  bring  something  tg  refresh  my  memory - 

~  Q-  (Interposing)  Did  you  leave  there  in  the  summer  of 
1930?  A.  I  have  thought  that  I  came  back  to  Washington 
in  1930.  „  * 

Q.  What  were  you  doing  in  Washington?  A.  Looking 
for  a  job. 

187  Q.  Were  you  working?  A.  No. 

Q.  Did  you  work  anywhere  in  Washington  in  1930? 

A.  No. 

Q.  In  1931?  A.  No,  I  was  still  unable  to  find  anything 
to  do. 

Q.  When  did  you  go  to  work  for  the  Travelers  Insurance 
Company?  A.  On  May  2, 1932. 

•\  Q.  So,  if  you  come  back  from  Durham,  North  Carolina 
in  1929  and  lived  in  Washington  during  1930  and  1931,  you 
did  nothing  during  those  two  years?  A.  I  did  nothing  to 
make  money. 

Q.  You  lived  with  your  father  and  he  supported  you?  A. 
He  was  supporting  my  brother  and  myself. 

,  Q.  In  ,1930,  your  father  and  brother  and  the  then  Miss 
Sinclair  visited  you  in  Moorhead  City,  North  Carolina?  A. 
Possibly. 

N  Q.  When  they  were  there,  didn’t  they  spend  four  or  five 
days?  "A.  Only  one  day. 

)  '  "  .  •  . 
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Q.  While  they  were  there,  didn’t  a  hurrican  occur!  A. 
Yes,  I  believe  it  did. 

Q.  Didn’t  they  drive  an  automobile  off  some  road  up 
along  the  river  while  you  took  the  cabin  cruiser  up  the 
river  to  some  isolated  place  for  protection!  A.  Yes, 

188  I  had  forgotten. 

Q.  They  stayed  four  or  five  days!  A.  I  thought 
they  stayed  only  one  day.  This  is  a  pretty  long  time  ago  to 
remember  all  of  these  dates. 

Q.  Mrs.  Stubbs,  the  widow  you  spoke  of  awhile  ago,  was 
there,  wasn’t  she!  A.  No,  Mr.  Lickle  and  her  son  had  gone 
to  Ocracoke  first  leaving  the  boat  for  taking  father. 

Q.  When  did  they  go  to  Ocracoke!  A.  The  day  father 
and  the  rest  arrived. 

Q.  Your  father  on  that  occasion  met  Mr.  Lickle  again  !  A. 
Yes. 

Q.  Met  Mrs.  Stubbs  again!  A.  Yes. 

Q.  He  had  occasion  to  observe  her  on  that  occasion!  A. 
Yes. 

Q.  So  your  father  had  observed  Mrs.  Stubbs  and  Mr. 
Lickle  upon  two  occasions.  A.  Yes. 

Q.  He  had  an  opportunity  to  form  a  judgment  both  those 
persons!  A.  Yes. 

Q.  He  objected  to  your  association  with  them!  A.  Not 
at  that  time,  he  did  not 

Q.  Do  you  recall  when  your  father  and  brother  and 

189  Miss  Sinclair  arrived  at  that  rooming  house  where 
you  had  made  arrangements  for  him,  you  and  Mr. 

Lickle  suggested  Miss  Sinclair  share  a  room  with  Mrs. 
Stubbs!  A.  I  recall  that  Mrs.  Stubbs  offered  to  share  a 
room  with  Miss  Sinclair. 

Q.  She  refused  to  share  a  room  with  Mrs.  Stubbs!  A.  No. 
Q.  Because  of  her  illness,  she  could  not  share  a  room 
with  other  people!  A.  I  knew  she  had  asthma. 

Q.  She  shared  a  room  with  Miss  Dabney  Ledyard,  a 
school  teacher!  A.  I  recall  a  school  teacher  by  that  name — 
at  least  it  sounds  familiar.  My  recollection  is  that  Mrs. 
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Stubbs  and  Miss  Sinclair  shared  a  room  together.  I  just 
recall  the  name  of  “Dabney.” 

Q.  You  have  no  recollection  how  long  Miss  Sinclair 
shared  that  room  with  Miss  Dabney  Ledyard?  A.  I  have 
no  recollection  how  long;  I  have  no  recollection  about  that. 

Q.  You  had  no  recollection  of  how  long  your  father  and 
brother  and  Miss  Sinclair  stayed  on  that  occasion.  A.  My 
recollection  was  that  they  left  the  following  day,  but  since 
you  brought  up  the  question  of  the  hurricane  and  that  my 
brother  drove  the  car  and  picked  me  up  after  I  took 

190  the  boat  to  a  place  of  safety,  I  do  not  recall  that 
incident 

Q.  Do  you  recall  the  automobile  he  was  driving  at  the 
time?  A.  A  Pierce  Arrow. 

Q.  It  was  then  about  how  old?  A.  I  think  it  was  fairly 
old. 

Q.  A  year  old?  A.  Possibly. 

Q.  It  was  a  1929  model?  A.  I  don’t  recall  the  model. 

Q.  Coming  back  to  the  amount  of  money  your  father  sent 
you  in  Durham,  didn’t  he  say  in  the  letter  of  March  10, 1936, 
that  he  had  sent  you  more  than  seven  thousand  dollars,  on 
which  you  and  this  married  man  had  been  sporting  around, 
or  words  to  that  effect?  A-  Yes. 

Q.  And  what  your  father  said  in  that  letter  was  substan¬ 
tially  true,  wasn’t  it?  A.  I  would  not  say  so  in  its  en¬ 
tirety.  It  really  looks  more  like  $1,000  (examining  letter 
referred  to).  It  looks  more  like  $1,000  than  $7,000.  But  I 
am  not  questioning  that  point.  What  I  am  questioning  is 
my  father  saying  I  was  “sporting  around,”  that  my  father 
said  that 

Q.  Captain  Dewey,  I  show  you  this  letter,  which  has  been 
marked  “D”  dated  “11/17/50,  C.S.W.,”  as  an  ex- 

191  hibit  to  the  deposition  of  Margaret  Howland,  and  I 
call  your  attention  to  page  2  of  it,  that  is  the  back  of 

page  1,  which  has  the  salutation  on  it,  and  ask  you  if  the 
figure  on  it  is  not  $7349.00.  A.  (Examining  letter  referred 
to)  I  have  questioned  that  figure  several  times  myself.  It 
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could  be  some  way  that  people  make  a  one.  It  is  an  open 
question. 

Q.  The  amount  of  money  your  father  sent  you  during  the 
period  that  he  was  talking  about  was  nearer  to  $7,000  than 
it  was  to  one.  A.  I  would  say  so. 

Q.  So  that  figure  is  $7349?  A.  Probably;  it  isn’t  a  defi¬ 
nite  seven. 

Q.  Still  you  won’t  concede  that  it  is  seven?  A.  All  right 
I  will  concede  seven,  if  it  will  make  you  happy. 

Q.  The  statement  made  in  thatl  etter  is  true?  A.  Which 
statement  made  in  the  letter? 

Q.  Concerning  the  $7349?  A.  He  gave  me  a  substantial 
amount  I  don’t  know  whether  it  is  true  or  not 

Q.  Will  you  admit  when  your  father  said  that  in  the 
letter  to  his  sister  it  was  true;  will  you  admit  that?  A.  I 
thiulr  he  thought  it  was  true,  and  how  would  I  know  where 
he  got  his  figures  or  anything  else. 

Q.  You  know  he  was  speaking  the  truth?  A.  He 
192  was  not  speaking  the  truth  regarding  some  of  the 
other  points. 

Q.  You  were  the  receiver  and  he  was  the  giver  of  that 
money;  right?  A.  Eight. 

Q.  Speaking  the  truth  when  he  wrote  that  amount  or 
substantially  true?  A.  Probably.  I  never  kept  track. 

Q.  Will  you  admit  he  was - 

The  Court:  No,  I  think  you  have  gone  over  that  enough. 
By  Mr.  Hilland: 

Q.  When  you  left  North  Carolina,  wasn’t  it  sometime 
after  October  1930?  A.  I  say  I  don’t  know.  I  can’t  fix 
the  time  when  I  left  My  recollection  is  it  was  the  previous 
year.  It  could  have  been  1930. 

Q.  Isn’t  it  true  that  in  1930  you  were  holding  yourself  out 
that  you  were  District  Agent  for  the  National  Life  Insur¬ 
ance  Company  of  Vermont  in  Durham,  North  Carolina?  A 
If  I  still  was,  I  don't  know.  The  company  had  printed 
some  blotters  for  me  with  that  designation. 
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Q.  Yon  represented  during  that  period  of  time  that  was 
what  you  were  doing.  A.  I  don’t  know  that  I  was  doing 
that  at  that  time.  As  I  say,  I  can’t  be  sure  of  dates. 

193  Up  to  the  time  I  left  North  Carolina,  I  was  repre¬ 
senting  the  National  Life  Insurance  Company  as  one 

of  my  occupations. 

Mr.  Hilland  (Addressing  the  Deputy  Clerk):  Will  you 
mark  that,  please? 

(The  Deputy  Clerk  marked  the  exhibit  as  requested.) 

By  Mr.  Hilland : 

Q.  I  show  you  what  has  been  marked  Defendant’s  Exhibit 
No.  16,  and  ask  you  whether  or  not  your  handwriting  is  on 
the  front  and  back  of  that  paper.  A.  (Examining  paper 
referred  to)  That  is  unquestionably  my  handwriting. 

Q.  Doesn’t  it  show  on  October  4,  1930  that  you  were 
in  Durham?  A.  Yes,  it  clarifies  my  mind  that  I  left  North 
Carolina  in  the  fall  of  1930. 

Q.  At  that  time  you  were  holding  yourself  out  to  the 
world,  including  your  father,  that  you  were  the  District 
Manager  of  the  National  Life  Insurance  Company  of  Mont¬ 
pelier,  Vermont,  in  Durham,  North  Carolina.  A.  That  is 
correct.  The  letterhead  bore  the  name  of  the  insurance 
company.  They  decided  to  confer  that  title  on  me,  and  I 
expected  it 

Q.  During  that  period  of  time  you  did  not  do  anything, 
and  your  father - A.  (Interposing)  I  did  some  busi¬ 

ness. 

194  Q.  (Continuing)  - and  your  father  supported 

you?  A.  To  a  large  extent,  yes. 

Q.  You  went  back  October  4,  1930?  A.  No,  I  was  in 
Durham  the  whole  time  up  until  the  time  I  left  finally. 

Q.  You  said  you  had  returned  to  Washington  for  a 
time  and  then  went  back  to  Durham.  A.  No. 

Q.  Had  not  left  there?  A.  No,  at  no  other  time  than 
for  visits. 

Q.  Wasn’t  there  a  period  when  you  spent  a  lot  of  the 
time  in  Washington  during — until  1930?  A.  I  don’t  re¬ 
call  much  time  other  than  visits. 
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Q.  In  1927?  A.  In  1927  I  may  have  spent  considerable 
time  in  Washington  and  spent  time  in  New  York  and  Al¬ 
bany. 

Q.  During  1927,  weren’t  yon  in  Washington,  during 
June?  A.  I  may  have  been. 

Q.  In  July?  A.  I  don’t  recall  the  time  in  Washington, 
during  that  specific  time. 

Q.  Weren’t  you  here  in  October  1927?  A.  I  don’t  re¬ 
call. 

Q.  Weren’t  you  here  in  November  1927?  A.  I  may  have 
been. 

195  Q.  You  spent  substantially  all  of  1927  in  Wash¬ 
ington,  didn’t  you?  A.  Not  to  my  knowledge. 

Q.  When  you  talked  to  Edgar  L.  Webster,  did  he  not 
tell  you  those  entries  made  in  his  book  of  sales  that  you 
made  in  Hope  Valley  was  a  mistake  on  the  part  of  the 
bookkeeper  and  the  entry  should  be  for  the  year  1926? 
A.  He  told  me  he  had  a  bookkeeper  whom  he  didn’t  think 
kept  the  records  very  well.  I  am  not  sure  he  said  1926  or 
1927.  That  is  Rockwood. 

Q.  Rockwood  and  Hope  Valley.  A.  They  weren’t  Hope 
Valley. 

Q.  Both  of  those  subdivision  books  should  be  for  1926 
because  the  firm  dissolved  in  1927,  didn’t  it?  A.  If  it  is 
the  date  they  dissolved,  then  probably  it  should  have  been 
for  1926. 

Q.  You  were  in  Washington  in  1927,  after  April?  A. 
I  don’t  recall.  I  think  I  was  in  Albany  and  New  York 
more  than  Washington. 

Q.  When  you  got  checks  from  your  father  you  cashed 
them  when  you  received  them?  A.  I  presume  I  did.  I 
might  have  received  a  check  in  North  Carolina  and  not 
cashed  it  until  I  got  to  Washington. 

Mr.  Hiliand:  Mark  those,  please  (addressing  the  Deputy 
Clerk). 

196  (Thereupon,  the  Deputy  Clerk  marked  a  number 
of  checks  handed  to  her  by  counsel.) 
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By  Mr.  Hill  and : 

Q.  I  show  yon  what  have  been  marked  Defendant’s  Ex¬ 
hibits  Nos.  17  to  24,  inclusive,  and  ask  yon  if  yon  will  look 
at  the  backs  and  state  whether  or  not  those  checks  bear 
yonr  endorsement? 

(Thereupon,  the  witness  examined  checks  marked  De¬ 
fendant’s  Exhibits  Nos.  17  to  24,  inclusive.) 

A.  Yes. 

Q.  I  ask  yon  to  look  at  the  backs  and  state  whether  or 
not  it  is  not  a  fact  that  yon  were  in  Washington  from  July 
and  August,  1927.  A.  So  it  would  appear.  Let  me  check 
on  these. 

The  one  in  August,  I  couldn’t  verify  that.  That  was  a 
payment  on  an  insurance  premium,  and  I  notice  it  was 
cashed  in  Washington,  and  it  would  appear  I  was  in  Wash¬ 
ington  on  those  dates. 

Q.  Also  in  October  and  November,  1927?  A.  It  shows 
the  checks  were  cashed  here. 

Q.  You  deposited  them  in  your  account  in  the  Union 
Trust  Company  in  Washington?  A.  They  bear  the  en¬ 
dorsement  of  the  Union  Trust  Company. 

Q.  You  had  an  account  in  the  Union  Trust  Corn- 
197  pany  at  that  time?  A.  I  must  have. 

Q.  So  during  those  months  in  1927  you  were  in 
Washington;  right?  A.  I  don’t  say  I  was  here  the  entire 
month,  but  evidently  I  was  here  for  certain  periods  in 
those  months,  at  least. 

Q.  You  testified  on  direct  examination  you  took  your 
father  to  Vermont  for  a  visit  to  his  sister,  Mrs.  Howland, 
on  either — in  either  1928  or  1929;  which  was  it?  A.  I 
don’t  recall 

Q.  Isn’t  it  a  fact  it  was  1928  that  your  father  went  up 
there  alone  and  that  your  younger  brother  Edward  and 
his  fiance,  Miss  Selma  Sinclair,  went  up  and  brought  him 
back,  in  1928? A.  I  know  one  year  they  went  to  New  York; 
I  don’t  remember  the  year. 

Q.  Don’t  you  recall?  A.  No. 
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Q.  If  they  went,  it  wouldn’t  be  the  year  yon  took  him? 
A.  No. 

Q.  If  in  1929,  what  part  of  that  year  did  yon  take  him 
np  there?  A.  If  it  was  1929,  it  was  in  the  summertime. 

Q.  Yon  said  around  1928  or  1929;  either  one  of  those 
years?  A.  To  the  best  of  by  recollection,  yes. 

198  Q.  Isn’t  it  a  fact  it  was  not  either  of  those  years? 
A.  It  could  have  been  1930,  I  suppose. 

Q.  Isn’t  it  a  fact  that  throughout  the  summer  of  1929 
that  you  were  in  Durham,  North  Carolina?  A.  I  don’t  be¬ 
lieve  I  was  there  the  entire  summer,  but  I  might  have  been. 

Q.  Isn’t  it  true  you  were  in  Washington  only  on  Sep¬ 
tember  30th  and  October  1st,  1929,  and  on  December  20th, 
1929?  A.  I  can’t  verify  those  dates  that  far  back. 

The  Court:  We  will  now  take  a  ten-minute  recess. 

Mr.  Hilland:  I  have  listed  52  checks,  Your  Honor.  I 
have  some  others  here,  but  I  can  go  ahead. 

May  I  proceed? 

The  Court:  Proceed.  , 

By  Mr.  Hilland : 

Q.  I  hand  you  what  have  been  marked  Defendant’s  Ex¬ 
hibits  Nos.  25  to  53,  both  inclusive,  and  ask  you  to  look 
at  the  endorsement  on  them  and  state  whether  or  not  each 
of  those  checks  bears  your  endorsement  (handing  checks 
referred  to  to  the  witness).  A.  (After  examining  checks 
referred  to)  Yes,  they  all  bear  my  signature  or  endorse¬ 
ment 

Q.  They  are  all  during  the  year  1929,  from  your 

199  father?  A.  Correct. 

Q.  Don’t  the  endorsements  on  those  checks  show 
you  were  in  New  York  all  of  that  year  except  the  month 
of  February,  when  you  were  not  in  New  York?  A.  I  didn’t 
look 

Q.  Will  you  look  at  the  check  for  $400  in  February?  A. 
That  shows  I  was — it  says  “Pay  to  the  order  of  Brown 
Brothers  &  Company.  ’  ’  I  can ’t  tell  from  that  where  I  was. 
I  guess  it  is  New  York. 
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Q.  You  endorsed  the  check  to  the  order  of  Brown  Broth¬ 
ers  on  February  29,  in  the  amount  of  $400,  and  you  were 
employed  by  that  firm  at  that  time!  A.  Yes,  I  know  what 
it  was  for  now  that  I  have  seen  it. 

Q.  With  the  exception  of  that  check  and  checks  dated 
September  30th  and  October  1st  and  December  20th,  do  not 
all  of  them,  by  the  endorsements,  show  throughout  the 
year  1929  that  you  were  in  Durham,  North  Carolina?  A. 
They  do. 

Q.  Isn’t  it  a  fact  you  were  in  Durham,  North  Carolina 
throughout  that  year  except  for  those  exceptions?  A.  Yes. 
Mr.  Clark:  1929? 

Mr.  Hilland:  Yes,  1929. 

The  Witness :  This  was  an  error.  At  the  time  I  thought 
I  was  in  New  York  and  Albany  for  Brown  Broth- 
200  ers.  It  appears  1929  instead  of  1927.  That  check 
for  $400  to  Brown  Brothers  was  because  they  had 
furnished  me  with  a  car  when  I  went  up  to  Albany  to  work 
for  them  and  this  check  was  to  buy  out  their  interest  in 
that  car  so  I  could  keep  it  myself  when  I  severed  my  con¬ 
nections. 

Q.  You  received  quite  a  substantial  amount  from  your 
father?  A.  Yes,  quite  substantial. 

Q.  All  for  that  one  year?  A.  Yes. 

202  Q.  Now,  going  back  briefly  to  the  year  1925,  1  call 
your  attention  to  three  checks  marked  Defendant’s 

Exhibits  Nos.  13, 14,  and  15;  I  ask  you  to  look  at  those  and 
state  whether  or  not  those  endorsements  are  yours. 

203  A.  (Examining  Exhibits  referred  to)  They  are. 

Q.  Those  checks  all  show  during  that  time,  in 
April,  May,  and  June,  you  were  not  in  New  York;  right? 
A.  I  didn’t  look  at  those.  (Witness  examining  exhibits 
just  referred  to)  Yes,  sir,  those  take  in  the  period  of  April 
8  to  June  1.  At  that  time  I  was  living  in  New  York  with 
my  brother,  as  I  pointed  out  During  that  period,  I  was 
taking  care  of  the  expenses  and  father  sent  the  checks. 
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Q.  Edward  wasn’t  paying  his  way?  A.  No.  Father 
sent  this  money  to  take  care  of  him. 

Q.  April  8,  for  $100,  June  1  for  $50;  isn’t  that  right? 
A.  It  may  have  been.  I  don’t  recall. 

Q.  Doesn’t  that  show?  A.  Yes,  yon  are  perfectly  cor¬ 
rect.  I  don’t  remember  what  the  rent  of  the  apartment 
was.  It  may  be  father  was  paying  all  the  rent  at  that 
time,  which  would  account  for  those  checks. 

Q.  I  hand  you  what  have  been  marked  as  Defendant’s 
Exhibits  Nos.  56  to  60,  inclusive;  will  you  look  at  the 
endorsements  and  state  whether  or  not  those  are  your 
endorsements?  A.  Yes,  those  are  all  mine. 

Q.  Do  those  endorsements  show  you  were  in  Florida 
January  through  May  26?  A.  Yes.  Let  me  look  at  them. 
(Thereupon,  counsel  handed  the  exhibits  referred 

204  to  to  the  witness,  after  which  he  answered  as  fol¬ 
lows:)  Yes. 

Q.  Do  those  endorsements  show  you  were  in  Florida 
during  November  of  1926?  A.  They  do. 

Q.  You  were  in  Washington,  D.  C.  on  December,  I  be¬ 
lieve  the  16th,  the  last  check  is  dated  December  23?  A. 
Yes. 

•  •••••••• 

205  Q.  Captain  Dewey,  are  you  familiar  with  the  contents 
of  your  mother’s  will?  A.  I  am. 

Q.  Did  she  own  one  building  comprising  Kann’s  De¬ 
partment  Store?  A.  Owned  one  comprising - 

206  Q.  (Interposing)  At  the  comer  of  8th  Street,  one 
fronting  on  the  south?  A.  My  recollection  is  that  it 

was  about  the  middle  of  Kann’s  Store,  but  it  fronts  on  Penn¬ 
sylvania  Avenue. 

Q.  In  her  will  she  left  that  building  to  your  father  for 
his  lifetime,  did  she  not?  A.  Yes.  My  understanding  is 
that  he  had  a  life  estate.  Actually  she  left  it  to  my  brother 
and  myself,  with  him  a  life  estate. 

Q.  Both  in  equal  shares  subject  to  the  life  estate  in  favor 
of  your  father?  A.  Yes. 

Q.  Neither  you  nor  your  brother  could  get  anything  from 
that  property  until  he  passed  on?  A.  That  is  right 
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Q.  Or  voluntarily  gave  it  up?  A.  Yes. 

Q.  Or  until  lie  married. 

When  you  came  back  from  North  Carolina,  sometime  after 
you  came  back,  you  began  asking  your  father  to  give  up  his 
life  estate  in  that  building?  A.  I  did  not. 

Q.  You  deny  that  you  ever  asked  him  to  give  it  up?  A. 
Very  emphatically. 

Q.  On  numerous  occasions  did  you  not  ask  him - 

207  A.  (Interposing)  Never  on  any  occasion. 

Q.  You  did  not  want  it  at  that  time?  A.  I  would 
not  say  I  wouldn’t  have  liked  to  have  the  income,  but  I  did 
not  ask  him  to  give  it  up.  He  was  always  very  generous. 
It  never  even  entered  my  head  to  suggest  he  give  it  up. 

Q.  When  you  came  back  from  North  Carolina,  you  drank 
a  good  deal,  did  you  not?  A.  When  I  came  back  from  North 
Carolina? 

Q.  Yes.  A.  I  would  not  call  it  a  “lot.” 

Q.  You  drank?  A.  I  would  take  a  drink. 

Q.  Your  father  disapproved?  A.  Not  to  me. 

Q.  On  numerous  occasions -  A.  Not  to  me. 

Q.  He  disapproved  of  the  people  you  associated  with?  A. 
Not  to  me.  The  people  I  associated  with  were  mostly  agents 
in  the  Travelers  and  people  I  had  gone  to  school  with  in 
Washington. 

Q.  Were  they  the  only  associates  you  had?  A.  Are  you 
speaking  of  after  I  returned  to  Washington  from  North 
Carolina? 

Q.  After  you  returned  from  North  Carolina.  A. 

208  The  only  regular  associates  I  had  were  persons  I 
had  gone  to  school  with  and  agents  in  the  Travelers, 

and  a  great  many  of  the  doctors  out  at  Walter  Eeed. 

Q.  Didn’t  he  disapprove  of  a  woman  known  as  “M.  H.”? 
A.  M.  H.? 

Q.  Didn’t  your  father  object  to  that?  A.  No. 

Q.  Wasn’t  she  a  married  woman?  A.  A  married  woman, 
and  her  husband  was  a  classmate  of  mine  and  a  fraternity 
brother. 
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Q.  And  didn’t  yonr  father  tell  yon  he  was  going  to  tell 
her  hnsband  so - 

Mr.  Clark:  (interposing)  May  I  ask  yon  to  place  the  date 
and  timet 

Mr.  Hilland :  I  am  asking  him  to  place  the  time. 

Mr.  Clark:  I  think  yon  should  ask  him  on  what  occasion, 
if  at  all. 

By  Mr.  Hilland: 

Q.  During  what  period  of  time  were  yon  associated  with 
this  woman  referred  to  as  ‘ ‘  M.  EL  *  ’  t  A.  Frequently  I  went 
out  to  their  house  from  the  time  I  returned  to  Washington 
from  North  Carolina  until  they  left  Washington  and  moved 
over  to  the  Eastern  Shore  of  Maryland.  I  don’t  remember 

whether  they  moved  over - 

Q.  (Interposing)  During  the  time  you  associated 

209  with  her  you  called  her  on  the  telephone  from  your 
father’s  apartment?  A.  I  called  her,  and  her  hus¬ 
band. 

Q.  You  were  not  married  at  that  time?  A.  No. 

Q.  Didn’t  your  father  argue  with  you  concerning  your 
association  with  “H.  M.”  and  quarrel  with  you? 

Mr.  Clark:  When  was  this? 

The  Witness:  At  no  time  did  he  disapprove  of  my  ac¬ 
quaintanceship  with  M.  H.  Sometimes  I  called  the  house, 
sometimes  she  or  her  husband  would  call  me.  I  used  to 
go  there  two  or  three  times  a  week  to  play  bridge. 

By  Mr.  Hilland : 

Q.  Do  you  remember  the  occasion  her  husband  was  in 
Johns  Hopkins  Hospital?  A.  Yes. 

Q.  And  you  associated  with  her?  A.  Yes. 

Q.  Your  father  knew  it?  A.  Yes. 

Q.  He  objected  to  it?  A.  He  did  not. 

Q.  Didn’t  he  tell  you  he  was  going  to  tell  her  husband 
if  you  did  not  stop  calling  and  seeing  her,  or  words 

210  to  that  effect?  A.  No,  absolutely  not. 
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Q.  Then  your  testimony  is  that  your  father  ap¬ 
proved  of  your  association  with  a  married  woman  with  her 
husband  in  Johns  Hopkins;  is  that  your  testimony?  A. 
I  object  to  the  way  you  put  it.  I  don’t  think  you  put  it 
very  well.  It  is  true  I  saw  her  husband  in  Johns  Hopkins 
Hospital.  He  asked  me,  as  a  matter  of  fact,  to  go  and  see 
her  and  he  still  is  one  of  my  very  best  friends.  My  wife 
and  I  went  over  to  visit  them  on  the  Eastern  Shore  not  so 
long  ago. 

Q.  Your  father  thought  it  was  a  low,  sneaking  thing  for 
your  to  have  done  that?  A.  No. 

Q.  He  did  not  say  that  to  you?  A.  No,  he  did  not. 

Q.  What  did  he  say?  A.  He  said  somebody  once  had 
called  up  and  told  him  that  I  had  been  to  see  Mrs.  Oyster, 
and  he  ought  to  look  into  it.  He  mentioned  it  to  me,  and  my 
friendship  between  myself  and  the  family,  he  knew  about 
and  approved  of  it. 

Q.  He  thought  it  was  all  right?  A.  Yes,  he  thought  it  was 
all  right,  because  it  was  all  right.  There  was  nothing  wrong 
with  the  association. 


230  Q.  Captain  Dewey,  I  believe  that  on  Wednesday 
and  Thursday  last  week  you  testified  that  you  lived 

with  a  family  named  Brown  at  Hope  Valley,  in  Durham, 
North  Carolina,  up  to  the  time  you  left  Durham,  North 
Carolina?  A.  That  is  correct 
Q.  And  that  William  F.  Lickle  also  lived  there  up  to  that 
time?  A.  There  was  part  of  the  time  he  was  living 

231  with  his  family,  but  most  of  the  time  he  lived  there. 


232  Q.  Your  father  took  the  position  with  you  that 
William  F.  Lickle  was  a  bad  associate  for  you,  didn’t 
he?  A.  No,  he  did  not. 

Q.  William  F.  Lickle  was  a  bad  associate,  wasn’t  he? 
Mr.  Clarke:  Objection. 

The  Court:  Overruled. 

The  Witness :  I  don’t  consider  he  was  a  bad  associate,  no. 
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By  Mr.  Hilland: 

Q.  Didn’t  he,  Edgar  L.  Webster,  discontinue  his  partner¬ 
ship  with  him,  the  partnership  of  Lockle  &  Webster,  on  the 
ground  that  he  was  a  bad  associate? 

Mr.  Clarke:  I  object,  Your  Honor.  This  witness  has 
not  shown  any  knowledge  why  Lickle  &  Webster  severed 
partnership. 

The  Court :  He  either  knows  or  does  not.  In  either  case, 
he  can  answer. 

Would  you  answer  the  question,  please? 

The  Witness:  I  would  certainly  say  that  it  was 
233  not  severed  on  account  of  a  bad  influence.  They  had 
a  disagreement  as  regards  their  business  dealings, 
I  do  know  that 

By  Mr.  Hilland : 

Q.  And  William  F.  Lickle’s  wife  divorced  him,  or  ob¬ 
tained  a  divorce  from  him,  did  she  not,  on  the  ground  of 
adultery? 

Mr.  Clarke :  I  object  to  that  unless  it  is  tied  in  with  this 
case.  That  has  nothing  to  do  with  this  case,  Your  Honor. 

The  Court:  Well,  I  suppose  you  are  trying  to  lay  a 
foundation  for  some  testimony  that  will  later — 

Mr.  Hilland :  I  am  undertaking  to  prove  that  what  his 
father  wrote  in  these  letters  about  him  is  true. 

The  Court:  The  witness  says  his  father  didn’t  disap¬ 
prove  of  him  at  all. 

Mr.  Hilland:  The  letters  show  he  did,  Your  Honor. 

Mr.  Clarke:  What  letters  are  these? 

Mr.  Hilland :  The  Montpelier  letters,  that  you  have  from 
the  deposition. 

Mr.  Clarke :  There  is  no  record  in  there  as  to  this  man. 

Mr.  Hilland:  I  think  on  Thursday  I  established  the  fact 
that  William  F.  Lickle  and  Mrs.  Stubbs  are  the  two  persons 
about  whom  Commander  Dewey  was  writing. 

The  Court :  You  inquired  of  this  witness  about  him. 
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Mr.  Hilland:  Yes,  sir. 

234  The  Court:  About  Mrs.  Stubbs,  and  about  his 
father’s  reaction  to  them.  Captain  Dewey  here  says 

that  his  father  didn’t  have  any  unpleasant  feeling  about 
either  one  of  them. 

Mr.  Hilland :  His  letters  show  otherwise. 

The  Court:  The  letters  are  not  in  evidence  yet  If  they 
do,  then  I  think  you  are  entitled  to  ask. 

Mr.  Clarke:  I  think  if  he  is  going  to  show  a  decree  of 
divorce,  he  ought  to  bring  in  the  decree  of  divorce  and  show 
its  relevancy. 

The  Court:  I  don’t  think  he  need  bring  in  the  decree  of 
divorce.  It  may  or  may  not  be  relevant.  That  is  for  the 
jury  to  decide.  If  there  is  nothing  to  make  it  relevant,  I 
will  strike  it  out  and  instruct  the  jury  to  forget  they  ever 
heard  it,  because  it  would  be  rubbish  if  it  is  not  connected. 
He  could  be  divorced  15  times  and  it  might  not  have  any 
relevancy  to  this  case,  or  it  may  have.  I  do  not  know. 

You  may  answer.  / 

The  Witness:  Would  you  repeat  your  question? 

Mr.  Hilland:  Read  the  question,  Mr.  Reporter,  please. 
The  Court :  The  question  was  whether  or  not  Mr.  Lickle 
was  divorced  by  his  wife,  on  the  grounds  of  adultery. 

The  Witness :  Yes,  he  was. 

By  Mr.  Hilland: 

Q.  You  testified,  on  direct  examination,  that  dur- 

235  ing  the  summer  of  1934  you  and  Mr.  Clugston  were 
engaged  in  building  a  boat,  a  cabin  cruiser,  is  that 

right?  A.  That  is  right. 

Q.  You  also  testified  that  your  father  had  not  given  you 
any  money  to  pay  for  your  share  or  half  share  of  that 
boat?  A.  To  the  best  of  my  knowledge  that  is  correct. 

Q.  Is  that  true?  A.  To  the  best  of  my  knowledge  and 
recollection,  yes. 

Q.  Didn’t  your  father  give  you  $500  on  one  occasion  to¬ 
wards  the  cost  of  building  that  boat?  A.  I  don’t  call 
it,  if  he  did. 
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Q.  Didn’t  your  father  give  you  $300  on  another  occasion 
towards  the  cost  of  building  that  boat!  A.  I  don’t  recall 
that  He  may  have. 

Q.  You  built  that  boat,  did  you  not,  during  the  summer 
of  1935 — or  ’34,  as  you  testified,  and  launched  it  in  August 
of  1934!  A.  That  is  correct. 

Q.  During  the  year  1934  you  testified  your  total  income, 
or  total  earnings  were  $l,900-some,  didn’t  you!  A.  That 
is  correct 

Q.  From  what  source  did  you  pay  for  your  share  in  that 
boat,  if  your  father  didn’t  pay  for  it!  A.  I  had  a  bonus 
from  World  War  II,  amounting  to  $1,579. 

236  Q.  Did  you  get  that  bonus  in  1934!  A.  A  large 
part  of  it  I  borrowed  against  it  You  were  allowed 

to  borrow  against  it 

Q.  Your  brother  Edward  entered  National  University 
Law  School  during  the  summer  session  of  1934,  didn’t  he! 
A.  I  don’t  recall  when  he  entered.  I  know  that  he  did  enter 
it 

Q.  At  the  time  he  entered  law  school,  you  quarreled  with 
your  father,  did  you  not,  over  the  fact  that  your  father 
was  paying  for  your  brother  Edward’s  law  schooling! 
A.  I  certainly  did  not 

Q.  Do  you  deny  that  you  did!  A.  Absolutely. 

Q.  How  long  did  your  brother  Edward  go  to  law  school! 
A.  To  the  best  of  my  recollection  he  was  still  attending 
when  I  was  kicked  out  of  the  house,  but  I  am  not  sure  of 
that  He  went  a  couple  of  years,  I  would  say  anyway. 

Q.  He  was  graduated  from  law  school,  was  he  not!  He 
got  his  A.B. — or  his  LL.  B.  degree,  and  LL.  M.,  didn’t  he! 
A.  I  was  under  the  impression  that  he  did  not  graduate 
but  I  couldn’t  answer  positively. 

Q.  Didn’t  he  graduate  in  1947,  after  you  were  kicked  out! 
The  Court:  ’47! 

237  Mr.  Hilland:  I  mean  1937.  I  beg  your  pardon. 
The  Witness :  I  don’t  have  any  knowledge  of  that, 

because  I  had  no  chance  to  contact  him. 
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By  Mr.  Hilland: 

Q.  From  the  time  he  entered  the  summer  term  in  1934 
until  April,  1936,  when  you  were  kicked  out,  he  went  to 
school  six  days,  or  six  evenings  a  week,  did  he  not!  A.  I 
don’t  know  whether  it  was  six.  I  know  he  went  to  school 
every — in  the  evenings. 

Q.  He  went  every  evening  except  Sundays,  didn’t  he? 
A.  I  don’t  know  whether  he  went  Saturdays  or  not. 

Q.  Didn’t  the  hours  running  from  somewhere  around 
five  o’clock  until  eight  or  eight-thirty?  A.  I  would  believe 
that  is  probably  about  right. 

Q.  During  the  period  from  the  summer  of  1934  until 
April,  1936,  he  didn’t  take  his  dinners  at  home  with  his 
father,  did  he,  when  he  was  going  to  law  school?  A.  I 
can’t  seem  to  recall  that  definitely. 

Q.  And  didn’t  he  stop  at  the  Army  &  Navy  Club  every 
night  after  law  school  and  study  there  until  about  mid¬ 
night?  A.  I  don’t  know  that  he  did,  no. 

Q.  Isn’t  it  true  that  during  that  period  of  time  we  are 
speaking  of,  the  summer  of  1934,  to  April,  ^6,  that  your 
brother  Edward  was  seldom  home  to  dinner,  or  seldom 
home  in  the  evening,  because  of  going  to  law  school 
238  and  studying  at  the  Army  &  Navy  Club?  A.  I  have 
no  recollection  of  that.  My  recollection  is  that  he 
was  home  and  had  most  of  his  dinners  at  home. 

Q.  Don’t  you  recall  that  it  was  an  infrequent  occasion 
when  he  had  his  dinners  at  home?  A.  No,  I  don’t  recall 
it  that  way. 

Q.  Do  you  recall  that  in  the  winter  of  1934  and  1935, 
that  is,  that  winter  of  1934-35,  that  your  father  was  ill? 
A.  Yes,  he  had  pneumonia. 

Q.  He  had,  prior  to  pneumonia  in  December  of  ’34,  for 
which  he  was  hospitalized,  he  had  had  gas  pains  in  his 
stomach  and  intestines,  had  he  not?  A.  Not  to  my  recol¬ 
lection. 

Q.  Hadn’t  he  passed  blood  from  his  bladder  and  his 
intestines  during  that  period?  A.  Now,  I  think  you  have 
two  different  occasions  mixed  up. 
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Q.  Isn’t  it  true  that  the  pneumonia  came  on  him  after 
he  had  become  in  a  weakened  condition  from  loss  of  blood? 
A.  No,  I  would  say  that  is  definitely  not  the  case. 

Q.  He  didn’t  get  out  of  the  hospital  until  early  in  Jan¬ 
uary,  ’35,  did  he?  A.  I  would  say  that  it  was  probably 
about  that  time. 

Q.  And  wasn’t  he  in  the  hospital  again  in  June  of  1935? 
A.  He  was. 

239  Q.  So  that  for  the  winter  of  ’34-35  your  father’s 
health  was  not  good?  A.  That  is  correct. 

Q.  Isn’t  it  true  that  during  that  same  period,  that  same 
winter  of  1934-1935,  that  the  then  Miss  Selma  0.  Sinclair’s 
health  was  also  bad?  A.  I  don’t  recall  whether  it  started 
in  1934,  but  I  know  that  it  was  in  1935.  I  don’t  recall  that. 

Q.  She  also  was  suffering  at  that  time  from  gas  pains 
in  her  stomach  and  intestines,  wasn’t  she?  A.  I  don’t 
know  what  she  was  suffering  from.  She  had  a  good  many 
complaints. 

Q.  Didn’t  she  have  some  form  of  breaking  out  on  her 
skin?  A.  Not  when  I  ever  saw  her. 

Q.  Didn’t  your  father  also  have  some  skin  eruptions  or 
breaking  out  on  his  skin?  A.  He  had  a  chapped  condition 
on  the  legs  from  the  knees  down,  which  he  had  had  for 
many  years. 

Q.  Didn’t  the  then  Selma  Sinclair  go  to  Florida  for  her 
health  that  winter?  A.  She  took  a  trip  to  Florida,  but  I 
don’t  recall  the  year  that  she  went 

Q.  She  was  in  Florida  for  her  health,  wasn’t  she?  A.  I 
don’t  know  that,  what  she  was  there  for. 

240  Q.  Wasn’t  she  there  a  period  of  months  on  ac¬ 
count  of  her  health?  A.  I  don’t  have  any  clear  rec¬ 
ollection  of  how  long  she  was  in  Florida. 

Q.  You  don’t  recall  when  she  went?  A.  No. 

Q.  You  don’t  recall  when  she  returned?  A.  No.  I  have 
got  some  correspondence  that  possibly  might  refresh  my 
memory  on  that,  but  I  don’t  know. 

Q.  Do  you  recall  that  when  she  was  returned  she  was 
returned  on  a  stretcher?  A.  I  had  never  heard  that  she 
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was  returned  on  a  stretcher.  I  heard  she  came  back  in 
care  of  a  doctor . 

Q.  And  do  yon  recall  that  at  that  time  she  was  living 
at  the  Dupont  Circle  Apartments!  A.  I  recall  that  very 
clearly,  yes. 

Q.  She  had  been  living  there  since  1931!  Had  she  not! 
A.  I  don’t  remember  the  exact  date  when  she  moved  in, 
but  it  was  probably  approximately  that  time. 

Q.  And  prior  to  that  she  had  been  living  at  the  Carlton 
Hotel  and  the  Hay  Adams  House,  had  she  not!  A.  I  know 
she  had  been  living  at  the  Hay  Adams  House.  I  have  no 
knowledge  of  her  living  at  the  Carlton. 

Q.  Were  you  in  Florida  when  she  was  living  at  the 
Carlton!  A.  I  don’t  know  that  she  lived  there,  so 

241  I  do  not  know  where  I  was. 

Q.  When  she  returned  from  Florida  in  the  spring 
or  early  summer  of  1935,  wasn’t  she  in  the  George  Washing¬ 
ton  University  Hospital  soon  after  her  return!  A.  Not  to 
my  knowledge. 

Q.  You  didn’t  see  her  there!  A.  I  have  no  recollection 
of  seeing  her  there. 

Q.  In  July  of  that  year,  while  Miss  Sinclair  was  very  ill, 
she  and  your  brother,  Edward  B.  Dewey  were  married, 
were  they  not!  A.  Since  seeing  his  deposition  stating  they 
were,  I  assume  that  is  correct. 

Q.  They  were  married  at  Charles  Town,  West  Virginia! 
A.  That  is  correct 

Q.  In  July  of  1934,  is  that  right!  I  mean  in  July  of  1935, 
I  believe  it  was.  A.  Yes. 

Q.  Is  that  right!  A.  That  is  correct 
Q.  When  they  came  home  from  that  marriage,  you  quar¬ 
reled  with  your  father  over  the  fact  that  Edward  had 
married  Miss  Sinclair,  did  you  not!  A.  I  did  not  I  didn’t 
even  know  they  were  married  at  that  time. 

242  Q.  You  deny  that  you  knew  they  were  married  at 
that  time!  A.  I  deny  that  I  knew  definitely.  I 

heard  rumors,  but  they  first  said  they  were  and  then  denied 
that  they  had  been  married. 
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Q.  Didn’t  you  quarrel  over  the  fact  that  Edward  had 
married  her,  because  you  took  the  position  that  he  was  not 
in  position  to  support  a  wife?  A.  I  certainly  did  not. 

Q.  Didn’t  you  quarrel  with  your  father  because  he,  your 
father,  was  supporting  Edward  and  his  wife  Selma?  A.  I 
never  quarreled  with  him  on  that. 

Q.  Isn’t  it  a  fact  that  because  of  your  quarrel  with  your 
father,  and  the  trouble  you  stirred  up  over  Edward’s  mar¬ 
riage  to  Selma  that  they  left  and  went  up  into  Western 
Maryland?  Right  after,  immediately  after  they  returned 
from  their  marriage  ?  A.  I  have  no  knowledge  of  why  they 
went  there,  and  even  whether  they  did.  My  recollection  is 
that  they  left  and  were  gone  a  month  or  six  weeks,  and 
I  don’t  recall  that  they  ever  went  back  up  to  that  country 
again. 

Q.  They  were  gone  much  longer  than  a  month  or  six 
weeks,  were  they  not?  A.  My  recollection  is  that  it  was 
around  six  weeks,  possibly  two  months.  I  don’t  know. 
243  Q.  Didn’t  they  go  away  immediately  after  they 
were  married  in  July,  1935?  A.  I  don’t  even  know, 
at  that  time  I  didn’t  know  they  were  married.  But  my  rec¬ 
ollection  is  that  when  they  left  that  was  the  trip  that  they 
subsequently  got  married  on  and  stayed  the  entire  time  un¬ 
til  they  came  back  and  then  made  no  further  trips. 

Q.  You  deny  that  they  came  back  right  after  they  were 
married?  A.  I  don’t  recall  the  exact  date  of  the  marriage, 
and  I  don’t  recall  that  they  came  back  right  after  they  were 
married.  They  may  have,  but  I  don’t  recall  it. 

Q.  Do  you  deny  that  you  quarreled  with  your  father 
over  their  marriage?  A.  Yes,  I  very  certainly  deny  that. 

Q.  After  they  went  to  Western  Maryland,  didn’t  they 
go  fronci  there  to  Fredericksburg,  Virginia?  A.  If  they 
did,  thdy  didn’t  tell  me  about  it 

Q.  Do  you  deny  that  your  father  knew  they  were  married 
in  July,  1935?  A.  I  don’t  deny  that  he  knew;  when  I  came 
back  and  told  him  that  somebody  had  said  they  were  mar¬ 
ried,  he  expressed  surprise  and  said  he  knew  nothing  about 
it 
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Q.  When  did  that  occur?  A.  That  was  shortly  after 
they  left  in  July  to  take  this  trip  which  they  appa- 

244  rently  subsequently  got  married  on.  I  had  gone  to 
have  my  car  repaired  at  a  place  that  both  my  brother 

and  I  used,  and  when  I  went  in  there  one  of  the  mechan¬ 
ics  said,  “Well,  how  are  E.  B.  and  his  bride  getting  alon?” 
E.  B.  being  my  brother’s  initials.  I  told  him  I  had  no 
knowledge  they  were  married.  I  went  home  and  told  my 
father  what  he  had  said,  and  he  knew  nothing  about  it 
Q.  Can  you  fix  the  time  of  that?  A.  I  would  say  it  was 
late  in  July. 

Q.  And  wasn’t  it  right  after  that  that  they  went  away 
again?  A.  My  recollection  is  that  they  were  gone  that 
time  and  for  the  whole  period.  Now,  they  may  have  come 
back  to  Washington  for  a  day  or  two.  I  don’t  recall  that. 

Q.  Isn’t  it  true  that  Edward’s  wife  Selma  didn’t  return 
to  Washington  that  year  until  approximately  Christmas  of 
1935?  A.  No,  that  is  not  my  recollection.  My  recollection 
is  that  she  returned  possibly  after  a  month  or  six  weeks 
after  they  left.  That  is  the  way  I  remember  it 
Q.  Did  she  and  Edward  return  together?  A.  I  don’t 
recall  that. 

Q.  Didn’t  Edward  return  on  or  about  September  10, 
1935?  A.  I  don’t  recall  the  date  that  he  returned.  I  can’t 
answer  that. 

245  Q.  Didn’t  he  return  at  that  time  for  the  purpose 
of  reentering  National  University  Law  School?  A. 

It  is  possible  that  he  may  have. 

Q.  Didn’t  you  quarrel  with  Edward  and  your  father 
again  when  he  returned  on  September  10,  1935,  over  the 
fact  that  your  father  was  paying  for  Edward’s  law  school¬ 
ing?  A.  No,  most  certainly  not. 

Q.  As  a  result  of  a  quarrel  between  Edward  and  you  and 
your  father  over  your  father  paying  for  his  law  schooling, 
didn’t  Edward  go  to  the  Fairfax  Hotel  and  spend  the  night 
there? 
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Mr.  Clarke:  I  object  to  the  form  of  that  question,  Your 
Honor.  He  has  testified  there  was  no  quarrel  over  there. 

The  Court :  I  think  he  may  ask  that  question. 

The  Witness:  No.  To  my  knowledge  he  never  left  the 
apartment  to  spend  the  night  at  a  hotel,  and  there  was  no 
quarrel. 

By  Mr.  Hilland: 

Q.  After  you  had  that  quarrel  and  Edward  spent  the 
night  at  the  Fairfax  Hotel,  didn’t  he  return  to  Fredericks¬ 
burg  with  his  wife  Selma,  the  next  day?  A.  Well,  in  the 
first  place,  the  way  you  put  your  question,  you  say  after 
the  quarrel.  I  deny  that  there  was  a  quarrel.  I  deny  any 
knowledge  of  his  going  to  the  Fairfax  Hotel,  and  whether 
he  went  to  Fredericksburg,  I  have  no  knowledge  of 
246  that 

Q.  You  know  he  rejoined  his  wife  wherever  she 
was?  A.  No,  I  don’t 

Q.  You  know  he  left  the  apartment,  don’t  you?  A.  He 
had  left  the  apartment  frequently  that  summer,  but  to  the 
best  of  my  knowledge  that  was  away  on  this  trip,  or  if  he 
had  left  it  was  when  Miss  Sinclair  was  sick  up  at  the  Du¬ 
pont  Circle.  He  used  to  spend  quite  a  bit  of  time  up  there. 

Q.  He  was  gone  from  the  apartment  all  of  that  summer 
after  he  got  married?  A.  I  would  say  he  was  gone  a  lot 
that  summer.  He  was  married  towards  the  end  of  July, 
so  that  only  leaves  part  of  the  summer. 

Q.  Wasn’t  he  gone  for  a  period  of  two  weeks  following 
September  10,  1935?  A.  I  have  no  knowledge  whether 
he  did  or  did  not 

Q.  Didn’t  he  then  return  and  reenter  National  Univer¬ 
sity  Law  School  late  that  term?  A.  I  know  that  he  re¬ 
entered  National  Law  School,  but  I  don’t  remember  the 
time. 

Q.  Isn’t  it  true  that  at  the  time  he  reentered  National 
University  Law  School  that  fall,  that  his  wife  Selma  was 
not  here  in  Washington?  A.  I  don’t  recall  where  she 
was. 
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247  Q.  Wasn’t  she  still  out  of  the  city?  A.  I  don’t 
recall  where  she  was,  so  I  wouldn’t  know  whether 

she  was  out  of  the  city. 

Q.  Don’t  you  recall  that  it  was  some  weeks,  if  not  months, 
after  Edward  reentered  law  school  that  fall  that  she  re¬ 
turned  to  Washington?  A.  I  don’t  recall  it  one  way  or 
the  other. 

Q.  You  have  no  recollection  of  your  brother  Edward’s 
wife’s  whereabouts  from  July,  1935  until  Christmas  of 
1935?  A.  I  know  that  when  they  came  back  from  the  trip 
upon  which  they  apparently  got  married,  they  said  they 
had  been  up  around  in  Western  Maryland  and  West  Vir¬ 
ginia.  But  as  to  where  they  were,  I  don’t  know,  of  my  own 
knowledge. 

Q.  They  had  been  to  Fredericksburg,  Virginia,  too,  had 
they  not?  A.  They  may  have.  But  I  don’t  recall  that  they 
told  me  that.  They  may  have. 

Q.  During  the  summer  of  1935  your  father’s  health  was 
bad  too,  wasn’t  it?  A.  During  the  early  part  of  the  sum¬ 
mer  it  was  bad. 

Q.  Wasn’t  that  true  of  most  all  of  the  summer?  A.  No. 
I  wouldn’t  say  that  it  was.  He  was  taken  sick  on  the  trip 
that  he  took  with  me  on  the  boat  over  Decoration  Day, 
and  shortly  thereafter  entered  the  Naval  Hospital.  But 
after  he  got  out  of  that,  I  think  his  health  was  fairly 

248  good  the  balance  of  the  summer. 

Q.  Didn’t  your  father  take  only  one  trip  with  you 
on  your  boat  during  the  summer  of  1935?  A.  No.  He  took 
two  trips. 

Q.  You  took  a  trip  on  your  boat  that  summer,  substan¬ 
tially,  or  not  substantially  but  every  weekend,  didn’t  you? 
A.  Most  every  weekend,  yes. 

Q.  You  went  on  Friday  and  returned  on  Monday?  A. 
No.  As  a  rule  I  went  on  Saturday  morning  and  returned 
on  Sunday  night 

Q.  And  on  at  least  on  one  occasion  you  were  gone  for 
a  whole  week,  were  you  not?  A.  Yes.  Eight  days  to  be 
exact 
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Q.  During  that  period  of  time  Edward  and  his  wife 
Selma  were  not  home  with  your  father,  were  they?  A.  Yes. 
That  trip  was  taken  the  6th  of  June,  1935,  when  I  took 
the  boat  from  Washington  to  Annapolis.  And  to  the  best 
of  my  recollection  Edward  and  Selma  were  home. 

Q.  Didn’t  you  take  another  trip  later  in  the  summer 
when  you  were  gone  a  week,  when  you  left  your  father 
alone?  A.  I  brought  the  boat  back  from  Annapolis  to 
Washington  late  in  the  summer.  I  don’t  remember  the 
exact  time.  It  was  not  of  a  week’s  duration.  Probably 
about  four  days. 

Q.  And  you  were  gone  a  week  at  that  time?  A. 

249  No,  I  think  it  was  about  four  days. 

Q.  And  nobody  was  home  with  your  father  except 
the  maid?  A.  I — that  is  possibly  correct,  yes. 

Q.  And  your  father’s  health  had  been  bad?  A.  No,  his 
health  was  very  good  at  that  time. 

Q.  He  wasn’t  expected  to  live  during  that  summer,  was 
he?  A.  I  don’t  think  there  was  any  thought  that  he  was 
sick  enough  to  there  be  a  chance  of  his  dying,  no. 

Q.  Didn’t  you  leave  a  message  with  the  maid  where  you 
could  be  reached  if  he  passed  on?  A.  No,  I  certainly  did 
not.  I  may  have  left  a  message  with  Dad  where  I  could  be 
reached  in  case  he  wanted  to  get  a  hold  of  me. 

Q.  And  Selma  Sinclair  Dewey  was  sick  during  that  sum¬ 
mer  too,  wasn’t  she?  A.  I  don’t  think  she  was  sick  at  the 
time  that  they  left  on  the  trip  on  which  they  got  married. 
At  least  to  my  knowledge  she  wasn’t 
Q.  After  you  were  kicked  out  by  your  father  in  April, 
1936,  you  testified  that  you  waited  to  see  him  in  McPher¬ 
son  Square,  across  from  the  Army  &  Navy  Club,  is  that 
right?  A.  Farragut  Square. 

Q.  Farragut  Square,  I  mean.  Is  that  right?  A. 

250  That  is  right 

Q.  You  said  you  didn’t  see  him  any  time,  is  that  so? 
A.  Not  while  I  was — not  waiting  out  there,  that  is  correct 
Q.  Isn’t  it  true  that  your  father  was  still  going  to  the 
Army  &  Navy  Club  every  day  during  that  period  of  time? 
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A.  I  don’t  know  that  he  was.  That  is  why  I  was  sitting  in 
Farragut  Square  trying  to  see  him  on  the  way  over.  But 
he  didn’t  come  at  any  time  I  was  there. 

Q.  It  had  been  his  custom  to  go  to  the  Army  &  Navy 
Club  every  day,  was  it  not?  A.  Practically  every  day. 

Q.  He  went  there  and  played  bridge  in  the  afternoons, 
isn’t  that  correct?  A.  That  is  correct. 

Q.  And  took  a  good  many  of  his  meals  there?  A.  No,  I 
think  at  that  time  that  he  had  a  cook  and  he  took  most  of 
his  meals  at  home. 

Q.  You  don’t  deny,  do  you,  that  he  continued  to  go  to  the 
Army  &  Navy  Club  substantially  every  day  after  he  kicked 
you  out?  A.  I  don’t  deny  it,  because  I  don’t  know  one  way 
or  the  other.  I  was  unable  to  find  him,  see  him,  at  least, 
at  the  times  I  was  waiting  there,  which  was  the  times  he 
would  ordinarily  go  to  the  club.  He  may  have  gone 

251  by  another  route. 

Q.  When  was  it  that  Mr.  Leahy  first  called  you 
in  for  a  conference?  A.  It  was  in  October  of  1936.  I  be¬ 
lieve  it  was  that  time. 

Q.  And  it  was  in  March  of  1937  he  wrote  you  the  letter 
you  have  identified?  A.  That  is  correct 

Q.  You  testified  on  direct  examination  that  you  learned 
your  father  had  moved  from  the  Marlboro  Apartments 
to  the  Shoreham  Hotel?  A.  I  did. 

Q.  When  did  you  learn  that?  A.  It  was  to  the  best  of 
my  knowledge  sometime  in  ’37  that — 

Q.  In  ’37,  wasn’t  it?  A.  Very  probably,  yes. 

Q.  After  you  learned  that  your  father  had  moved  to 
the  Shoreham  Hotel,  you  went  to  Mr.  Moore,  the  then  man¬ 
ager  of  the  Shoreham  Hotel,  didn’t  you?  A.  I  did. 

Q.  As  a  result — and  you  talked  to  Mr.  Moore,  didn’t 
you?  A.  I  did. 

Q.  You  talked  to  Mr.  Moore  or  tried  to  talk  to 

252  him  about  your  father,  didn’t  you?  A.  That  is 
correct. 

Q.  And  as  a  result  of  your  having  gone  to  Mr.  Moore, 
the  manager  of  the  Shoreham  Hotel,  where  your  father  was 
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then  living,  didn’t  yonr  father  go  to  the  United  States  At¬ 
torney’s  office  about  you?  A.  I  understand  that  he  did. 
But  I  didn’t  discover  that  until  you  revealed  that  informa¬ 
tion  in  the  deposition  we  were  taking  of  Captain  Watts. 
That  is  the  first  knowledge  I  had  that  he  had  been  to  the 
District  Attorney. 

Q.  He  went  to  Mr.  David  A.  Hart,  who  was  the  Assistant 
United  States  Attorney  in  charge  of  the  police  court,  didn’t 
he?  A.  I  don’t  know  the  name  of  the  District  Attorney. 
That  is  news  to  me  now. 

Q.  In  1900  and — do  you  know  when  your  father  moved 
to  2500  Massachusetts  Avenue?  A.  I  think  it  was  prob¬ 
ably  around  1939. 1  don’t  have  any  exact  knowledge  of  that 

Q.  After  your  father  moved  there,  who  was  the  manager 
of  that  building  at  that  time?  A.  I  am  informed  that  it 
was  a  Mr.  Corbin — oh,  the  manager? 

Q.  Yes,  the  rental  agent  A.  I  think  it  was — was  it  the 
American  Security  &  Trust — 

253  Q.  Was  it  Thomas  A.  Fisher  Company?  A.  Yes, 
that  is  correct 

Q.  What  was  the  name  of  the  man  Thomas  A.  Fisher 
Company  had  in  charge  of  that  apartment?  A.  I  don’t 
know. 

Q.  Didn’t  you  go  to  see  him?  A.  No. 

Q.  Didn’t  you  talk  to  Mr.  Brent  of  the  firm  of  Thomas 
A.  Fisher  Company  after  your  father  became  a  tenant  at 
2500  Massachusetts  Avenue,  Northwest?  A.  I  may  have. 
I  don’t  recall  it 

Q.  In  1944  you  were  in  the  Navy,  were  you  not?  A.  1 
was. 

Q.  And  at  that  time  you  applied  for  membership  in  the 
Army  &  Navy  Club,  did  you  not?  A.  I  did. 

Q.  Your  father  wrote  a  letter  protesting  your  applica¬ 
tion  for  membership,  didn’t  he?  A.  He  did. 

Mr.  Hilland:  Do  you  have  that  letter,  Mr  Clarke? 

Mr.  Clarke:  I  do  (handed). 

Mr.  Hilland :  Thank  you. 
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Mrs.  Thompson,  will  you  please  mark  this? 

The  Deputy  Clerk :  Defendants  63. 

254  (A  letter  was  marked  as  Defendant’s  Exhibit  No. 
63  for  identification.) 

By  Mr.  Holland : 

Q.  Mr.  Dewey,  I  hand  you  what  has  been  marked  as  De¬ 
fendant’s  Exhibit  63  for  identification,  and  ask  you  whether 
or  not  that  is  in  your  father’s  handwriting.  A.  It  is. 

Q.  And  does  it  bear  his  signature  on  the  reverse  side? 
A.  It  does. 

Q.  That  is  the  letter  your  father  wrote  to  the  Army  & 
Navy  Club  on  January  7,  1944,  objecting  to  your  applica¬ 
tion  for  membership  in  the  Army  &  Navy  Club,  is  it  not? 
A.  It  is. 

Q.  Thank  you.  A.  Would  you  mind  letting  me  finish 
reading  it  to  refresh  my  recollection? 

Q.  As  a  result  of  that  letter,  your  father  was  given  a 
hearing  by  the  board  of  directors  of  the  Army  &  Navy  Club, 
was  he  not?  A.  I  have  no  knowledge  that  he  was  given 
a  hearing,  no. 

Q.  As  a  result  of  your  application,  and  your  father’s 
objection,  you  were  denied,  at  that  time,  membership  in 
the  Army  &  Navy  Club,  were  you  not?  A.  I  certainly 
was  not.  I  was  admitted  very  promptly. 

Q.  Isn’t  it  a  fact  that  you  were  denied  member- 

255  ship — who  was  the  president  of  the  dub  at  that  time? 
A.  I  don’t  recall  who  was  president. 

Q.  Wasn’t  Mr.  Coe? 

The  Court:  Who? 

Mr.  Hilland:  Mr.  Coe,  C-o-e. 

The  Witness:  No.  Mr.  Coe,  I  believe,  was  secretary. 
By  Mr.  Hilland : 

Q.  He  was  secretary.  Who  was  president  of  the  club  at 
that  time?  A.  I  don’t  know. 

Q.  Admiral  Jacobs  was  president  of  the  dub  at  that 
time,  wasn’t  he?  A.  He  may  have  been.  I  don’t  know. 
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Q.  Do  you  deny  that  at  the  time  Mr.  Coe  was  secretary 
and  Admiral  Jacobs  was  president,  that  you  were  denied 
membership  in  the  Army  &  Navy  Club  because  of  your 
father’s  objection  to  your  membership?  A.  I  would  like 
to  put  it  this  way:  My  name  was  up  before  the  club,  and 
as  soon  as  I  was  voted  on,  then,  I  was  admitted  as  a  mem¬ 
ber.  There  may  have  been  a  waiting  list,  or  a  certain  date 
in  there.  There  was  no  delay  due  to  this. 

Q.  When  did  you  become  a  member  of  the  Army  &  Navy 
Club?  A.  It  was  shortly  after  this  letter  that  my  father 
wrote.  I  don’t  remember  the  exact  date. 

256  Q.  Didn’t  you  become  a  member  of  the  Army  & 
Navy  Club  in  1946,  after  your  father  had  had  his 

physical  breakdown  and  didn’t  know  that  you  were  being 
admitted?  A.  No.  I  was  out  in  California  in  1946,  or 
either  there  or  at  Great  Lakes. 

Q.  Isn’t  that  the  time  that  you  were  made  a  member  of 
the  Army  &  Navy  Club?  A.  No.  I  was  made  a  member  of 
the  Army  &  Navy  Club  and  frequently  went  there  up  until 
from — until  I  left  Washington  in  November,  1944  I  had 
been  a  member  of  the  club  for  some  little  time. 

Q.  WTien  did  you  put  your  application  in?  A.  I  don’t 
remember  that. 

Q.  Was  it  1944  or  1943?  A.  I  would  say  that  it  was — 
might  have  been  1943.  There  is  apt  to  be  a  waiting  list  to 
get  into  the  club. 

Q.  Your  father  was  in  hale  and  hearty  health  at  that 
time,  wasn’t  he?  A.  As  far  as  I  know,  he  was  in  pretty 
good  shape  in  1943. 

Q.  He  was  in  the  Army  &  Navy  Club  during  that  period 
practically  every  day,  wasn’t  he?  A.  Not  to  my  knowl¬ 
edge,  because  I  wasn’t  a  member  and  didn’t  get  in  there  at 
that  time. 

Q.  Your  father  didn’t  have  his  physical  breakdown 

257  until  1945,  did  he?  A.  I  don’t  know  that  he — what 
do  you  mean  by  a  physical  breakdown  until  that 

date?  He  was  sick  in  1934  and  also  again  for  a  while  in 
1935.  I  wouldn’t  call  it  a  physical  breakdown. 
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Q.  But  he  recovered  from  those  illnesses,  did  he  not? 
A.  He  did. 

Q.  And  from  the  illness,  or  breakdown,  he  had  in  1945, 
he  never  did  recover,  did  he? 

The  Court:  *45? 

By  Mr.  Hilland: 

Q.  December,  1945.  A.  I  don’t  know  anything  about  his 
recovery  from  his  illness  in  1945,  and  as  far  as  his  recovery 
from  the  previous  illnesses,  I  think  that  it  affected  his 
health.  I  don’t  think  he  ever  got  back  in  as  good  shape  as 
he  was  before  he  had  them. 

Q.  You  testified  that  you  returned  to  civilian  life,  on 
direct  examination,  in  the  summer,  I  believe  you  said,  of 
1949.  A.  August  2. 

Q.  1949?  A.  Yes. 

Q.  And  after  you  returned  you  read  in  the  papers  about 
the  litigation  wherein  Admiral  Clark’s  wife,  Mrs. 
258  Clark  was  seeking  to  evict  your  father  and  your 
brother  from  the  apartment  they  occupied  at  2500 
Massachusetts  Avenue,  Northwest,  didn’t  you?  A.  Yes. 

Q.  Now,  when  you  read  about  her  effort  to  evict  your 
father  and  your  brother  from  their  apartment,  No.  6,  in 
her  building,  which  she  had  then  recently  acquired,  you 
went  to  her  didn’t  you?  A.  I  did. 

Q.  And  you  made  yourself  known  to  her?  A.  I  did. 

Q.  And  after  you  went  to  her,  you  communicated  with 
your  Uncle  Fred  Howland  in  Montpelier,  Vermont,  didn’t 
you?  A.  I  did. 

Q.  Communicated  with  him  by  letter?  A.  Yes. 

Q.  And  at  your  request  your  Uncle  Fred  Howland  of 
Montpelier,  Vermont,  wrote  a  letter  to  his  Congressman 
from  Vermont,  Congressman  Plumley,  didn’t  he?  A.  Be 
wrote  a  letter,  but  not  at  my  request  That  wasn’t  my  idea. 

Q.  And  Mr.  Plumley  in  turn  wrote  a  letter  to  Mr.  Bar¬ 
rett,  the  Superintendent  of  the  Metropolitan  Police  for 
the  District  of  Columbia,  did  he  not?  A.  I  don’t  know 
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whether  he  wrote  him  a  letter  or  contacted  him  per- 

259  sonally. 

Q.  It  was  a  letter — You  know  it  was  a  letter,  don’t 
you?  A.  I  don’t  recall  definitely  that  it  was  a  letter.  It 
might  have  been  a  personal  conversation. 

Q.  As  a  result  of  Congressman  Plumley’s  communica¬ 
tion  with  Mr.  Barrett,  Superintendent  of  the  Washington 
police,  Mr.  Barrett  sent  two  uniformed  policemen  out  to 
investigate  the  circumstances  under  which  your  father  was 
then  living,  didn’t  he  ?  A.  He  did. 

Q.  And  those  two  policemen  made  their  visit,  did  they 
not?  A.  They  did. 

Q.  They  did  that  on  October  4,  1949,  did  they  not?  A. 
They  did. 

Q.  Just  a  matter  of  a  few  months  before  your  father’s 
death?  A.  That  is  right 

Q.  And  they  made  a  written  report  of  their  investigation 
into  the  circumstances  under  which  your  father  was  then 
living,  didn’t  they?  A.  They  did. 

Q.  And  you  have  seen  that  report?  A.  I  have. 

260  Q.  You  saw  that  report  immediately  after  those 
two  officers  made  their  investigation  and  their  re¬ 
port  to  their  captain?  A.  Within  a  day  or  two. 

Q.  Now,  later  on  in  litigation  between  Mrs.  Clark,  Ad¬ 
miral  Clark’s  wife,  and  your  brother  Edward,  which  grew 
out  of  your  father’s  and  your  brother’s  occupancy  of  that 
apartment,  2500  Massachusetts  Avenue,  Northwest,  you 
made  an  affidavit  on  behalf  of  Mrs.  Clark  in  that  litigation, 
didn’t  you?  A.  I  did. 

Q.  And  to  that  affidavit  you  appended  a  copy  of  the 
police  report  to  which  we  have  just  referred,  didn’t  you? 
A.  I  believe  that  is  correct 

Q.  You  made  it  a  part  of  your  affidavit  So  you  are 
thoroughly  familiar  with  what  that  report  was,  are  you 
not?  A.  I  am. 

Q.  I  will  hand  you — 

I  will  ask  to  have  this  marked. 

The  Court:  What  is  that? 
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Mr.  Hilland:  An  affidavit  in  the  file  of  the  case,  Your 
Honor. 

The  Court :  Is  that  the  file  in  this  court? 

Mr.  Hilland :  Yes,  Your  Honor. 

261  The  Court:  The  Court  can  take  judicial  notice  of 
it 

Mr.  Hilland:  All  right,  Your  Honor.  But  I  wondered  if 
I  should  have  it  marked  to  keep  the  exhibits  straight 

The  Court:  All  right  Don’t  mark  the  paper  itself.  Just 
mark  your  notation  of  what  it  is. 

Mr.  Hilland:  All  right  For  the  purposes  of  the  record, 
we  will  refer  to  it  as  Exhibit  64  for  identification. 

(Affidavit  identified  as  Defendant’s  Exhibit  No.  64  for 
identification.) 

■By  Mr.  Hilland: 

Q.  Mr.  Dewey,  I  hand  you  not  what  has  been  marked, 
but  what  is  Exhibit  64  for  identification,  being  an  affidavit 
in  Civil  Action  4565-49  in  this  court,  entitled  Dewey  v. 
Shannon  Clark,  and  ask  you  whether  or  not  that  is  your 
signature  on  the  third  page  of  that  paper.  A.  It  is. 

Q.  And  did  you  make  oath  to  that  after  signing?  Did 
you  sign  it  and  make  oath  to  it  on  the  3rd  day  of  February, 
1950,  before  Helen  L  Sasscer,  a  Notary  Public  for  the  Dis¬ 
trict  of  Columbia?  A.  3rd  day  of  January,  1950. 

Q.  I  beg  your  pardon.  3rd  day  of  January,  1950,  before 
Helen  R.  Sasscer,  a  Notary  Public  for  the  District  of  Co¬ 
lumbia.  A.  Yes. 

Q.  Did  you  attach  to  it  a  copy  of  this  police  re- 

262  port  to  which  we  have  just  recently  referred?  Al.  I 
don’t  know  whether  I  attached  it  Somebody  did. 

Q.  Well,  now,  I  will  ask  you  if  on  the  second  page,  in 
the  second  paragraph  near  the  end  of  it,  if  you  didn’t  say 
this:  That  on  or  about  October  4,  19 —  that  on  or  about 
October  4,  Corporal  Robert  W.  Smith  of  the  13th  Precinct 
accompanied  by  Private  Robert  R.  Callow  went  to  Apart¬ 
ment  6  of  2500  Massachusetts  Avenue,  Northwest,  and  in- 
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terviewed  the  affiants  father,  after  which  a  final  report 
dated  October  4,  1949,  copy  of  which  is  attached  hereto  as 
Exhibit  A  and  expressly  made  a  part  hereof,  was  made. 

Did  you  say  that  in  your  affidavit?  A.  I  did. 

Q.  And  isn’t  this  the  Exhibit  A  to  which  you  refer? 
A.  It  is. 

Q.  You  are  familiar  with  this  report,  are  you  not?  A. 
Yes,  sir. 

Q.  In  it  didn’t  Corporal  Robert  W.  Smith  report  that  he 
and  Private  Callow  had  gone  to  2500  Massachusetts  Ave¬ 
nue,  Northwest,  Apartment  6,  at  8 :45  p.m.  Tuesday,  Octo¬ 
ber  4,  1949?  A.  Yes. 

Q.  And  didn’t  they  report  that  they  were  admitted  to 
the  apartment  by  Miss  Selma  Sinclair?  A.  They  did. 

Q.  And  that  after  stating  the  nature  of  call  they 
263  were  told  that — I  will  read  it  in  the  first  person. 

“After  stating  the  nature  of  the  call  was  told  that 
I  was  welcome  to  go  into  the  bedroom  and  visit  Commander 
Dewey.” 

Is  that  right?  A.  That  is  right 

Q.  “I  went  into  the  bedroom  and  found  Commander 
Dewey  sitting  in  an  easy  chair.  I  talked  with  Commander 
Dewey  for  about  five  minutes  and  found  him  to  be  a  gentle¬ 
man  nearly  92  years  of  age.  Commander  Dewey  told  me 
his  health  had  improved  greatly  in  the  past  year  and  he 
seemed  in  excellent  spirits  and  was  mentally  alert  It  ap¬ 
peared  to  me  that  he  is  receiving  the  very  best  of  care.  He 
has  a  private  nurse  (Not  Miss  Sinclair)  and  appeared  to  be 
very  comfortable  and  contended.  I  told  Commander  Dewey 
I  had  recently  seen  his  son  Theodore  M.  Dewey,  and  the 
Commander  stated  he  was  not  interested  in  him,  that  he 
had  caused  him  nothing  but  sorrow  and  anguish.  Com¬ 
mander  Dewey  spoke  very  highly  of  his  son  Edward  Dewey 
and  Miss  Sinclair,  stating  they  had  been  very  good  to  him 
and  done  everything  possible  to  make  his  life  pleasant  and 
comfortable.” 

Now,  didn’t  he  say  all  of  those  things  about  your  father 
and  your  brother  Edward  and  Miss  Sinclair  and  about  you? 
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Isn’t  that  the  true  report  that  yon  got  in  that  re- 

264  gard?  A.  That  is  true. 

Q.  Now,  he  also  went  on  to  say : 

“I  also  interviewed  Mr.  Edward  B.  Dewey,  who  stated 
that  since  1936  his  brother,  Theodore  M.  Dewey  had  not 
lived  with  his  father,  Commander  Dewey,  and  that  he,  Ed¬ 
ward,  had  been  taking  care  of  the  old  man.” 

Mr.  Clarke:  May  it  please  the  Court,  I  of  course  cannot 
object  to  this  going  in.  But  I  think  the  jury  should  be  in¬ 
structed  that  this  is  not  admissible  for  the  truth  of  the 
statements  contained  in  the  police  report ;  that  so  far  as 
that  goes  it  is  all  hearsay,  but  it  is  merely  a  report  that 
came  to  the  knowledge  of  the  caveator. 

The  Court:  That  is  correct  The  jury  will  so  understand. 

I  am  unable,  however,  to  see  the  relevancy  of  it 

Mr.  Hilland:  It  is  clearly  relevant,  Your  Honor. 

The  Court:  It  may  be  dear  to  you,  but  it  is  not  dear 
to  me. 

Mr.  Hilland:  May  we  approach  the  bench,  Your  Honor! 

The  Court:  If  it  is  necessary. 

What  I  mean  when  I  say  unot  relevant,”  is,  I  am  not 
speaking  of  the  report  itself  that  is  attached  to  the  affidavit, 
but — well,  yes,  I  see  it  Go  ahead. 

By  Mr.  Hilland: 

Q.  Now,  didn’t  Private  Smith  further  report  that 

265  as  a  result  of  this  investigation  I  believe — 

The  Court:  Just  a  moment 

Mr.  Clarke :  Pardon  me,  Mr.  Hilland.  I  had  an  opinion, 
or  rather,  a  request  for  an  instruction  to  the  jury. 

Will  Your  Honor  grant  that? 

The  Court:  I  thought  I  had  made  that  dear.  What  you 
say  is  correct,  and  the  jury  will  so  understand.  This  is  not 
to  be  received  as  proof  of  the  truth  of  what  this  corporal 
whoever  it  was,  said. 
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By  Mr.  Holland : 

Q.  Corporal  Smith  further  reported  that  as  a  result 
of  this  investigation: 

“I  believe  that  Commander  Dewey  is  receiving  the  very 
best  of  care  and  is  quite  comfortable  and  contended,  and 
considering  his  age  I  believe  him  to  be  in  very  good  health.” 
Didn’t  he  report  that?  A.  That  is  correct 
Q.  That  was  as  of  October  4,  1949?  A.  It  was. 

Q.  Mr.  Dewey,  wasn’t  it  after  that  investigation  and  that 
report  that  you  went  to  the  apartment  to  attempt  to  see 
yourfather?  A.  That  is  correct. 

Q.  That  was  on  October  13, 1949,  wasn’t  it?  A.  It 

266  was. 

Q.  A  matter  of  about  eight  days?  A.  That  is 

right 

Q.  After  that.  And  you  were  accompanied  by  Com¬ 
mander  Watts —  A.  Captain  Watts. 

Q.  And  his  wife?  A.  No,  not  his  wife — 

Q.  Not  his  wife.  And  your  wife?  A.  And  my  wife  and 
myself.  Just  the  three  of  us. 

Q.  Now,  when  you  went  there  to  see  your  father  on 
October  13,  before  you  went  up  to  his  apartment  you  went 
into  the  apartment  of  Admiral  and  Mrs.  Clark,  didn’t  you? 
A.  I  don’t  recall.  We  went  in  after  we  came  out  of  the 
apartment;  not  before. 

Q.  Didn’t  you  go  in  both  times?  You  went  up  to  the 
apartment  and  you  went  in  and  talked  to  Mrs.  Clark? 
A.  No,  we  didn’t  go  in  prior  to  going  up. 

Q.  All  right,  you  went  up  to  the  apartment  which  was 
occupied  by  your  brother,  and  Edward  did  not  admit  you? 
A.  That  is  right 

Q.  And  you  went  downstairs  and  then  went  into  the 
apartment  of  Admiral  and  Mrs.  Clark?  A.  We  did. 

Q.  Admiral  and  Mrs.  Clark  were  enemies  of  your 

267  father  and  brother  at  that  very  time,  weren’t  they? 

Mr.  Clarke:  I  object  to  that,  Your  Honor.  That 
is  characterization. 
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The  Court:  That  is  a  characterization.  I  sustain  the  ob¬ 
jection  to  that  form. 

By  Mr.  Hilland : 

Q.  Admiral  and  Mrs.  Clark  were  litigating  at  that  very 
time,  with  your  brother  Edward,  weren’t  they?  A.  They 
were. 

Q.  At  that  very  time  Mrs.  Clark,  through  litigation  and 
other  procedures,  was  seeking  to  evict  your  father  and 
your  brother  from  that  apartment  in  her  building,  wasn’t 
she?  A.  She  was,  and  I  would  like  to  correct  the — 

Q.  And— 

The  Court:  Just  a  moment 

The  Witness:  I  would  like  to  correct  the  previous  an¬ 
swer,  when  you  said  Mrs.  Clark  and  Admiral  Clark  was 
litigating.  So  far  as  I  know,  it  was  just  Mrs.  Clark  who 
was  litigating. 

By  Mr.  Hilland: 

Q.  That  is  so  far  as  the  eviction  proceedings  were  con¬ 
cerned?  A.  Yes. 

Q.  Mrs.  Clark  owned  the  building  and  was  suing  your 
brother  to  evict  him  and  your  father  from  the  apart- 
268  ment?  A.  Yes. 

Q.  She  had  sued  them  two  or  three  times,  hadn’t 
she?  A.  I  thought  it  was  just  one  suit  that  was  carried 
on.  But  I  don’t  know. 

Q.  The  case  had  gone  to  the  Municipal  Court  of  Appeals 
a  couple  of  times,  hadn’t  it?  A.  I  am  not  familiar  with 
litigation  that  Mrs.  Clark  was  having  then,  to  that  extent 


Q.  You  testified  that  you  learned  about  this  litigation 
from  reading  it  in  the  newspaper,  didn’t  you?  A.  That  is 
correct 

Q.  And  in  those  newspaper  articles  the  reason  your 
brother  Edward  was  fighting  so  desperately  to  keep 
269  possession  of  that  apartment  up  there  was  because 
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of  yonr  father’s  health?  A.  That  was  the  reason  he 
gave,  yes. 

Q.  And  your  father’s  health  was  bad  at  that  time?  A.  I 
have  no  specific  knowledge  on  that 

Q.  And  the  newspaper  articles  showed  that  your  brother 
Edward  was  fighting  a  valiant  battle  to  keep  the  possession 
of  that  apartment  for  the  benefit  of  his  father  and  your 
father?  A.  It  would  seem  the  statement,  report  by  the 
police  officers  would  make  it  otherwise,  that  he  was  in 
pretty  good  shape. 

Q.  And  that  newspaper  article  showed  that  Edward  had 
filed  a  suit  against  Mrs.  Clark  to  enjoin  her  from  cutting 
off  his  gas  and  electricity  and  elevator  service  and  mail 
service,  isn’t  that  so  ?  A.  I  believe  so. 

Q.  And  that  is  the  very  litigation  here  in  which  you  made 
your  affidavit,  isn’t  it?  A.  I  don’t  know  whether  it  is  or 
not 

Q.  Well,  will  you  look  at  it — well,  I  think  His  Honor  can 
take  judicial  notice  of  it 

I  will  offer  it  at  the  appropriate  time. 

Do  you  deny  that  that  is  the  very  litigation  in  which 
your  brother  was  seeking  to  enjoin  Mrs.  Shannon 
270  Clark  from  doing  these  things  I  have  enumerated? 
Do  you  deny  it?  A.  I  don’t  deny  it 

Q.  It  was  in  this  law  suit  here  that  you  filed  your  affidavit 
on  behalf  of  Mrs.  Shannon  Clark,  wasn’t  it?  A.  It  was. 

Q.  Now,  let’s  refer  a  minute  to  your  affidavit  In  this 
affidavit,  on  page  1,  which  was  filed  in  this  case  January 
13,  1950,  and  the  same  affidavit  that  you  have  testified 
about,  didn’t  you  say  this : 

“That  some  years  ago  his  brother” — you  are  speaking 
now  in  the  third  person — “his  brother  became  engaged  to 
the  said  Selma  0.  Sinclair;  that  for  various  reasons  affiant 
expressed  disapproval  of  the  engagement,  which  antago¬ 
nized  his  brother,  the  said  Selma  0.  Sinclair  and  affiant’s 
father,  Commander  Theodore  Gibbs  Dewey,  United  States 
Navy,  retired;  that  affiant’s  father  was  then  of  rather  ad¬ 
vanced  age  (now  over  90  years  of  age)  and  apparently  was 
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influenced  by  bis  brother  (plaintiff)  and  the  said  Selma 
Sinclair,  with  the  result  that  there  was  precipitated  a 
breach  in  the  family  relationship.” 

Isn’t  that  what  you  said?  A.  That  is  right. 

Q.  Now,  when  you  made  that  affidavit,  January  3,  1950, 
just  about  a  year  ago,  you  didn’t  say  anything  in  that 
affidavit  about  the  facts  that  you  testified  on  direct 
271  examination  occurred  the  night  before  your  father 
kicked  you  out,  did  you?  A.  No,  I  didn’t  go  into— 

Q.  All  you  said  at  that  time  was  that  an  argument  had 
occurred  over  your  brother’s  engagement  to  Selma  Sin¬ 
clair;  that  is  all  you  said  in  this  entire  affidavit  about  why 
you  were  kicked  out,  didn’t  you?  A.  It  didn’t  seem  to  me 
that — 

Q.  I  didn’t  ask  you  that.  I  asked  you:  Isn’t  that  all  you 
said  in  this  entire  affidavit  about  the  reason  your  father 
kicked  you  out?  A.  That  is  correct 
Q.  Now,  you  have  claimed  on  cross-examination,  that 
the  first  time  you  learned  that  your  brother  .Edward  and 
Selma  Sinclair  were  married  was  at  the  time  your  brother 
Edward’s  deposition  was  taken  in  Mr.  Clarke’s  office.  Is 
that  what  you  testified?  A.  That  is  right 


272  Q.  Mr.  Dewey,  if  you  didn’t  learn  that  your  broth- 
.  er  and  the  former  Selma  Sinclair  were  married,  until 
the  time  you  say  you  learned  it,  will  you  explain  how  it 
rias  on  direct  examination  you  testified  that  the  night  be¬ 
fore,  or  the  night  your  father  ordered  you  out  of  his  home, 
and  the  night  before  you  left,  he  replied  to  you  by  saying 
that  you  know  very  well  what  you  have  done;  you  have 
been  talking  about  your  brother’s  wife  and  the  last  thing 
you  said  is  the  last  straw. 

Will  you  explain  why  your  father  then  referred  to  what 
you  had  been  saying  about  your  brother’s  wife,  if  you  didn’t 
know  that  Selma  Sinclair  was  your  brother  Edward’s  wife 
at  the  time  you  were  kicked  out?  A.  My  father  was  the 
one  who  made  the  statement  that  what  you  have  said  and 


done  about  yonr  brother’s  wife.  I  didn’t  know  she  was  his 
wife  at  that  time  "until  my  father  made  that  statement — 

Q.  Yon  heard  yonr  father  make  that  statement,  didn’t 
yon?  A.  Yes. 

Q.  Now,  didn’t  yon  believe  yonr  father  when  he  made 
the  statement  that  she  was  Edward’s  wife?  A.  Yes,  sir, 
I  wonld  believe  his  statement,  bnt  I  had  no  knowledge  of 
it  prior  to  that  moment 

273  Q.  Yon  went  to  Vermont,  Montpelier,  Vermont, 
the  following  month  of  May,  1936,  and  told  all  of 

yonr  father’s  sisters  and  brother-in-law  and  their  daugh¬ 
ters  that  Edward  was  living  with  Selma  without  being  mar¬ 
ried,  didn’t  yon?  A.  He  was,  prior  to  the  time  that  they 
went  away  to  get  married.  When  he  brought  her  down  to 
the  apartment  in  July  they  were  not  married.  They  sub¬ 
sequently  went  away  and  got  married. 

Q.  Yon  never  told  Fred  Hawland  or  Mrs.  Fred  How¬ 
land,  who  was  yonr  father’s  sister,  or  any  of  the  Howlands’ 
daughters  that  Edward  was  married  to  Selma?  A.  I  didn’t 
know  she  was  married  until  later  on. 

Q.  Yon  let  them  believe  all  those  years  yon  were  seeing 
them  and  dealing  with  them,  that  Edward  was  living  in 
sin  with  Selma?  A.  I  believed  they  were  unmarried  until 
we  took  his  deposition.  I  had  no  knowledge  of  their  marri¬ 
age  other  than  my  father  making  that  one  statement,  and 
they  didn’t  substantiate  it,  didn’t  say  a  thing  about  it 
Q.  That  was  one  of  the  means  by  which  you  got  the 
Howlands  on  your  side,  in  your  controversy  with  your 
father;  those  were  the  facts  you  told  the  members  of  your 
father’s  family,  were  they  not?  A.  It  was  definitely  not 
why  they  sided  with  me  in  this  case. 

274  Q.  You  told  Fred  Howland  and  his  wife  and  Helen 
Dewey  and  the  Howland  girls  that  your  father  had 

kicked  you  out  on  the  very  day  you  came  from  the  hospital, 
didn’t  you?  A.  No,  I  did  not. 

Q.  So  if  they  testified  to  that,  that  is  not  so?  A.  Well, 
of  course,  all  of  that  happened  a  good  many  years  ago.  I 
was  kicked  out  shortly  after  I  left  the  hospital — 
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Q.  You  told  them  up  there  it  was  the  very  day  you  got 
home  from  the  hopsital,  didn’t  you  ?  A.  'No. 

Q.  You  told  them  that  was  the  dirty  thing  about  it? 
A.  No,  I  didn’t  make  no  such  statement 
Q.  In  July,  1936,  after  your  father  had  kicked  you  out, 
you  were  up  in  Vermont,  were  you  not?  A.  In  July? 

Q.  Yes.  A.  I  remember  I  was  up  there  in  August  It 
might  have  been  the  latter  part  of  July,  but  I  am  not  sure. 
I  definitely  remember  being  there  the  first  part  of  August 
Q.  You  went  up  there  because  Fred  Howland  called  you 
and  told  you  that  your  father  on  July  20, 1936,  had  made 
an  application  to  the  National  Life  Insurance  Company  of 
Vermont  to  change  the  beneficiary  from  you  and  Edward 
to  Edward  alone,  didn’t  you?  A.  He  told  me  that 

275  he  had  a  chance  of  beneficiary;  as  to  whether  I  went 
up  by  reason  of  that,  I  don’t  know. 

Q.  That  application  of  your  father  to  change  the  benefi¬ 
ciary  and  make  Edward  Hie  sole  beneficiary  of  his  life  in¬ 
surance  in  that  company  was  dated  July  20,  1936,  wasn’t 
it?  A.  I  presume  it  was  about  that  time.  I  don’t  remember 
the  exact  date. 

Q.  And  Fred  Howland  was  president,  or  chairman  of  the 
board  of  the  company  at  that  time?  A.  That  is  right 
Q.  He  had  spent  most  of  his  life  from  about  1900,  or 
1901,  or  1902  with  that  company,  hadn’t  he?  A.  He  had 
Q.  It  had  been  founded  by  your  father’s  father?  A. 
That  is  correct 

Q.  It  was  a  Dewey  company,  is  that  right?  A.  I 
wouldn’t  say  it  was  a  Dewey  company.  A  company  as  big 
as  the  National  Life  isn’t  any  one  man’s  company.  It  origi¬ 
nally  was  a  Dewey  company  when  it  was  first  founded. 

Q.  Howland  was  a  young  lawyer  there  and  became  asso¬ 
ciated  with  the  company  and  married  your  father’s  sister, 
didn’t  he?  A.  He  did. 

•  Q.  And  when  your  father  applied  for  a  change  of 

276  beneficiary  in  his  insurance  on  July  30, 1936,  it  came 
to  Mr.  Howland’s  attention?  A.  Yes. 
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Q.  He  immediately  called  yon?  A.  He  notified  me. 

Q.  And  you  went  up  to  Vermont  with  him?  A.  I  didn’t 
go  up  with  him. 

Q.  Or  you  went  up  to  Vermont  to  see  him?  A.  Yes. 

Q.  And  as  a  result  of  your  trip  up  there  he  came  down 
to  Washington,  didn’t  he?  A.  Yes. 

Q.  And  he  went  to  see  your  father?  A.  He  did. 

Q.  And  he  was — he  came  to  see  your  father  to  intercede 
on  your  behalf,  is  that  right?  A.  That  is  correct 

Q.  You  weren’t  present  when  Fred  Howland  came  to 
see  your  father,  were  you?  A.  No. 

Q.  You  have  no  knowledge  of  what  happened?  A.  No. 

Q.  You  know  Fred  Howland  was  unable  to  effect  any  rec¬ 
onciliation  between  you  and  your  father;  you  know  that? 
A.  I  know  that 

277  Q.  Now,  when  I  was  asking  you  a  moment  ago 
about  the  rental  agent  of  2500  Massachusetts  Ave¬ 
nue  in  1939  when  your  father  and  brother  first  moved  into 
that  apartment,  you  mentioned  a  man  named  Corbin,  didn’t 
you?  Al.  I  did. 

Q.  Who  was  he?  A.  He  was  the  former  owner  of  2500 
Massachusetts  Avenue. 

Q.  Ahead  of  Mrs.  Clark?  A.  Ahead  of  Mrs.  Clark. 

Q.  You  had  gone  to  him  too,  hadn’t  you?  A.  I  had. 

Mr.  Hilland:  That  is  all. 

Redirect  Examination  it> 

By  Mr.  Clarke: 

Q.  Captain  Dewey,  on  cross-examination  you  have  been 
exhibited  a  number  of  checks  made  by  your  father,  payable 
to  you,  and  marked  for  identification  as  Plaintiff’s  Exhibits 
3  through  12.  Exhibits  3  and  4  were  cashed  in  New  York. 
Exhibits  5  through  9  were  cashed  in  Avon  Park,  Florida, 
indicating  payments  to  you  of  $100  on  October  1,  1925; 
$50  on  October  7 ;  $100  on  November  3 ;  and  $100  on  Decem¬ 
ber  7 ;  and  $50  on  December  25. 

Can  you  recall  what  these  checks  were  made  for?  For 
what  purpose?  A.  The  ones  in  New  York — 
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278  Q.  I  am  talking  about —  A.  The  ones  in  Flori¬ 
da — 

Q.  I  am  talking  about  5  through  9,  in  Avon  Park.  A. 
While  my  brother  and  I  were  living  at  Avon  Park  Hotel 
we  shared  a  room  together,  and  the  cost  of  our  room  and 
board  was  $25  a  week  each,  and  to  the  best  of  my  recollec¬ 
tion  I  believe  that  those  checks  were  in  payment  of  my 
brother’s  room  and  board  down  there,  and  possibly  in  some 
months  also  mine,  as  my  father  was  very  fair  and  generous, 
and  he  might  have  decided  if  he  was  paying  my  brother’s 
way  he  would  also  pay  mine. 

Q.  Were  you  and  your  brother  living  together!  A.  We 
were. 

Q.  And  it  was  $25  a  month  or  a  week!  A.  $25  a  week, 
apiece,  for  room  and  board. 

Q.  Now,  did  you  have  a  bank  account  in  Avon  Park! 
A.  I  believe  that  I  did.  But  I  can’t  seem  to  be  too  sure  of 
it.  I  am  almost  sure  that  I  did,  because  I  don’t  remember 
ever  going  any  place  for  any  length  of  time  without  open¬ 
ing  a  bank  account 

Q.  Do  you  know  whether  your  brother  Edward  had  a 
bank  account  there!  A.  I  do  not  know. 

Q.  Did  you  or  he  usually  pay  the  board  and  lodgings! 
A.  I  paid  the  board  and  lodgings  while  there  at 

279  Avon  Park. 

Q.  And  these  checks  were  made  payable  to  you! 
A.  To  the  best — yes. 

Q.  Now,  calling  your  attention  to  exhibit,  or  a  check 
marked  for  identification  as  Defendant’s  Exhibit  No.  4, 
January  1,  1925,  $50  cashed  in  New  York;  10,  February 
23,  1925,  $50,  cashed  in  New  York;  11,  March  1,  1925,  $50 
New  York;  and  12,  April  1, 1925,  $50,  cashed  in  New  York; 
do  you  know  what  these  regular  monthly  checks  were,  the 
x  purpose  of  them!  A.  I  believe  I  do.  At  that  time  my 

>  brother  and  I  were  living  in  an  apartment  at  2  Grace 

Court,  Brooklyn — 

The  Court:  Now,  just  a  moment,  Captain. 
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The  Captain  has  already  answered  that  question  on 
cross-examination.  He  says  that  to  the  best  of  his  recollec¬ 
tion  those  checks  came  to  him  bnt  actually  for  the  rental, 
or  his  brother’s  share  of  the  rental  and  expense  money. 
Am  I  not  correct  about  that? 

Mr.  Clarke:  I  was  not  sure  that  that  had  come  in  on 
cross-examination,  Your  Honor. 

By  the  Court: 

Q.  Did  you  not  so  testify?  A.  I  believe  that  I  did,  Your 
Honor. 

Q.  Is  that  the  time  when  your  brother  was  with  the  Mack 
Truck  people?  A.  Yes,  Your  Honor. 

280  Mr.  Clarke:  Very  well,  Your  Honor. 

The  Court:  He  testified  that. 

The  Witness :  And  father  was  sending  me  money  for  his 
share  of  the  rent. 

The  Court:  Let’s  not  go  over  the  same  ground.  We  are 
going  to  be  here  long  enough  as  it  is. 

By  Mr.  Clarke: 

Q.  Now,  this  letter  on  the  letterhead  of  the  National 
Insurance  Company  of  Montpelier,  Vermont,  Theodore  M. 
Dewey,  District  Manager,  Durham,  North  Carolina,  marked 
Exhibit  16,  and  with  the  date  of  October  4,  1930  on  it.  I 
show  you  that  and  ask  you  if  the  handwriting  on  there  is 
yours.  A.  It  is. 

Q.  And  also  on  the  back?  A.  It  is. 

Q.  Can  you  identify  what  that  was?  A.  It  is  a  letter 
that  I  had  written  my  father. 

Q.  On  your  letterhead?  A.  On  my  letterhead  that  I  was 
using  in  Durham. 

Q.  Do  you  recall  what  was  in  the  balance  of  the  letter? 
A.  I  do  not.  Part  of  it  is  on  the  back.  But  it  has  been  torn 
off  just  below  the  salutation,  so  I  have  no  idea  at  this  late 
date  what  the  letter  contained. 

Q.  Now,  have  you  testified  on  cross-examination 

281  to  certain  checks  that  were  cashed  in  Durham,  North 
Carolina?  A.  I  don’t  believe  so. 
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Q.  Exhibit  26  shows  a  check  cashed  on  March,  or  drawn 
on  March  19  for  $100  and  cashed  in  Durham.  Was  that  for 
your  living  expenses  there?  A.  I  would  say  so,  yes. 

Q.  Then,  as  I  recall  the  cross-examination,  checks  from 
26  through  42  also  show  payments  to  you  running  from 
25,  50,  to  100  cashed  in  Durham.  What  were  they  for?  A. 
They  were  all  for  my  living  expenses.  My  father  had  sent 
me  money. 

Q.  Did  you  testify  on  direct  examination  that  your 
father  did  contribute  to  your  support  there?  A.  I  believe 
so. 

Mr.  Hilland :  I  think  that  has  been  gone  over  before, 
Your  Honor. 

The  Court:  It  has. 

By  Mr.  Clarke : 

Q.  Now,  checks  No.  44  through  50  indicate  payments 
from  October  1  through  December  10  in  the  amount  of  from 
25  to  100  dollars  cashed  in  Durham.  Were  they  also  for 
living  expenses,  too?  A.  They  were  also  for  living  ex¬ 
penses. 

Q.  These  checks,  Exhibits  54  through  58  cashed  in  Avon 
Park  in  amounts  of  $100,  $200,  were  they  for  your 
282  expenses  there?  A.  I  believe  they  were  for  the  ex¬ 
penses  of  my  brother  and  myself  at  the  Avon  Park 

Hotel. 

Q.  Now,  on  December  23,  1926  there  is  a  check  marked 
Plaintiff’s  for  identification  No.  60,  for  $1,000,  payable  to 
you  and  cashed  in  Washington.  What  was  that?  A.  That 
was  a  Christmas  present. 

Q.  From  your  father  to  yourself?  A.  From  my  father 
to  myself. 

Q.  Now,  on  cross-examination  you  have  been  asked  about 
concerning  the  date  of  your  leaving  the  apartment  follow¬ 
ing  this  argument  between  yourself  and  your  father  and 
Selma  and  Edward.  Do  you  recall  the  exact  date  of  that? 
A.  I  do  not.  It  was  in  the  early  part  of  April.  It  might 
have  been  any  place  between  the  1st  and  15th,  16th,  some¬ 
thing  like  that. 
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Q.  When  you  left,  what  did  yon  carry  with  yon?  A.  I 
carried  with  me  two  or  three  suitcases,  bnt  I  had  also 
packed  a  steamer  trunk  which  I  left  at  the  apartment  and 
sent  for  later. 

Q.  Did  yon  pack  that  at  the  same  time  yon  packed  your 
suitcases?  A.  I  did. 

Q.  Did  yon  later  return  to  the  apartment  for  any 

283  reason?  A.  No. 

Q.  Now,  calling  your  attention  to  the  conference 
which  yon  had  with  William  Leahy,  attorney,  do  yon  recall 
the  date  of  that?  A.  I  believe  it  was  the  21st  of  October, 
1936. 

Q.  That  was  sometime  in  October?  A.  Yes. 

Q.  At  that  time  did  Mr.  Leahy  tell  yon  that  your  father 
did  not  want  yon  to  see  him — 

Mr.  Hilland:  I  object  to  the  form  of  the  question,  Your 
Honor. 

The  Court:  I  will  overrule  the  objection. 

Mr.  Hilland:  It  is  leading,  Your  Honor,  clearly. 

The  Court :  No.  Go  ahead.  Ask  your  question. 

By  Mr.  Clarke : 

Q.  What  did  Mr.  Leahy  say  to  yon,  if  anything,  concern¬ 
ing  his  instructions  from  your  father?  A.  He  had  called 
me  into  his  office  and  I  went  in  to  see  him  and  he  said  that 
my  father  had  been  in  contact  with  him  and  had  asked  him 
to  see  me  in  an  endeavor  to  get  me  to  mend  my  ways.  And 
I  said,  “Mend  them  in  what  respect?”  And  he  said,  “Well, 
in  drinking  too  much.”  And  I  told  him  that  my  father  was 
suffering  under  a  misapprehension;  that  I  had  not  been 
drinking  too  much  and  never  had.  And  that  is  about  as 
far  as  we  got — oh,  he  also  asked  me  where  I  worked, 

284  and  I  told  him  with  the  Travelers  Insurance  Com¬ 
pany.  And  that  was  about  the  total  amount  of  our 

discussion  regarding  my  relationship  with  my  father  and 
myself.  We  did  have  a  little  discussion  on  the  political 
situation  at  that  time,  and  then  I  left.  That  was  all  that 
was  said  at  that  interview. 
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Q.  Was  anything  said  at  that  interview  about  not  see¬ 
ing  your  father?  A.  No,  absolutely  not. 

Q.  Now,  you  have  been  asked  on  cross-examination  about 
a  letter  from  Susan  Howland  to  your  father,  or  to  you.  Do 
you  recall  who  that  went  to?  A.  I  am  under  the  impres¬ 
sion  it  went  to  my  father,  but  I  couldn’t  swear  to  that.  It 
could  have  been  either  my  father  or  myself.  But  I  think 
it  was  my  father. 

Q.  When  did  you  return  from  Walter  Reed  Hospital  in 
the  spring  of  1936,  do  you  recall?  A.  I  went  there  the 
middle  of  February,  and  was  there  for  three  weeks;  so  it 
must  have  been  about  the  end  of  the  first  week  in  March. 

Q.  You  were  familiar  with  the  contents  of  the  letter 
from  Susan  Howland?  A.  Oh,  yes.  My  father — I  read 
the  letter. 

Q.  Who  answered  the  letter;  you  or  your  father?  A.  I 
wrote  one  letter.  My  father  answered  the  letter,  but  I  also 
wrote  a  letter,  I  believe. 

285  Q.  Did  you  see  at  that  time  the  letter  from  your 
father  to  your  relatives  in  Vermont,  dated  March 
10,  1936?  A.  I  did  not. 

Q.  Were  you  familiar  with  the  contents  of  it  at  that  time? 
A.  I  was  not. 

Q.  Did  your  father  discuss  it  with  you  at  that  time? 
A.  The  only  discussion  that  we  had  was  that  he  didn’t 
think  it  advisable  for  Susan  to  come  down,  because  we 
were  so  crowded  there  wasn’t  a  sufficient — wasn’t  a  good 
place  for  her  to  stay.  And  I  pointed  out  that  Edward  was 
in  the  living  room  with  him.  I  could  give  up  my  room  to 
Susan  and  sleep  on  the  couch.  And  we  had  quite  a  little 
argument  over  that,  because  I  told  him  that  it  seemed  to 
me  that  this  was  the  first  time  Susan  had  ever  asked  to 
come  down  and  visit  us,  and  he  and  all  of  the  rest  of  us  had 
accepted  the  hospitality  of  the  family  in  Vermont  for  many 
years,  and  it  seemed  to  me  a  very  poor  attitude  to  take  to 
not  welcome  Susan  down  if  she  wanted  to  come  and  visit 
Washington. 
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Q.  Did  he  say  anything  to  you  about  not  inviting  her 
because  of  having  a  bad  influence — 

Mr.  Holland:  I  object  to  the  form  of  the  question.  It 
is  clearly  leading. 

The  Court:  Still  I  do  not  know  how  he  is  going 

286  to  direct  his  attention  to  any  particular  thing  with 
out  some  element  of  it. 

Mr.  Clarke :  May  I  have  that  letter  of  March  10,  1936? 
(Handed  by  the  Clerk.) 

By  Mr.  Clarke : 

Q.  This  is  the  letter  that  we  have  reference  to?  A.  Yes. 

Q.  That  is  written  on  the  stationery  of  the  Army  &  Navy 
Club,  is  it  not,  Mr.  Dewey?  A.  It  is. 

Q.  Did  your  father  always  use  the  Army  &  Navy  sta-  • 
tionery,  or  only  when  he  wrote  from  the  club?  A.  He  did 
most  of  his  letter  writing  from  the  club.  I  believe  he  had 
brought  some  of  the  club  stationery  back  to  the  house  and 
used  it  occasionally  there. 

Q.  Did  he  discuss  with  you  the  statement  that  he  makes 
in  this  letter:  “Because  of  the  situation  here,  I  am  forced 
to  tell  you  of  his  behavior  for  the  past  15  years.’ ’  A.  He 
did  not. 

Q.  Did  he  discuss  with  you  the  statement:  “No  parent 
enjoys  imparting,  even  to  his  immediate  family,  what  I  am 
about  to  write,  but  it  is  high  time  that  you  all  know  the 
truth  for  your  own  protection,  if  nothing  else.”  A. 
No. 

287  Q.  Did  he  discuss  with  you  the  statement:  “His 
sporting  and  hard  drinking  in  1925  resulted  in 

ulcers  of  the  stomach,  and  I  had  to  send  him  to  Florida  for 
a  period  of  two  years  at  great  expense  to  get  him  in  shape 
again.”  A.  That  is  the  first  time — that  came  out  in  the 
letter.  That  is  the  first  time  any  mention  was  ever  made 
of  anything  like  that. 

Q.  Did  he  discuss  any  of  the  statements  in  this  letter 
with  you  at  that  time?  A.  No,  he  did  not. 
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Q.  Did  you  have  any  knowledge  of  what  the  statements 
in  this  letter  were  until  after  you  had  gone  to  Vermont 
subsequent  to  April,  1936?  A.  I  did  not. 

Q.  Did  your  father  ever  discuss  with  you  sending  you 
to  Florida  because  of  your  health?  A.  No. 

Q.  I  think  you  testified  that  you  went  with  your  brother. 
A.  I  did. 

Q.  In  the  two  years  of  time  you  were  down  there,  was 
your  brother  also  in  Florida?  A.  I  didn’t  get  the  first 
part  of  your  question. 

The  Court:  I  didn’t  either. 

288  By  Mr.  Clarke: 

Q.  During  all  of  the  time  you  were  in  Florida, 
was  your  brother  Edward  also  in  Florida  with  you?  A. 
He  was. 

Q.  Now,  Captain  Dewey,  you  have  been  asked  about  the 
purchase  of  a  Ford  car  in  1919.  That  was — did  your  father 
purchase  that  car?  A.  He  did. 

Q.  And  put  it  in  your  name?  A.  He  put  it  in  my  name. 
I  remember  very  distinctly  it  was  $500  for  a  second-hand 
Model  T  car. 

Q.  When  was  that?  A.  It  was  about  the  middle  of  1919. 
I  had  gotten,  just  been  shortly  out  of  the  Navy  and  had 
gotten  this  job  in  Hagerstown  to  sell  bonds  and  needed  a 
car,  and  father  and  I  went  around  shopping  to  see  what 
he  could  find.  And  he  made  me  a  present  of  it. 

Q.  That  was  immediately  after  World  War  I?  A.  Well, 
yes.  I  got  out  in  about  April  of  1919,  and  I  think  I  started 
working  in  possibly  June  or  July  of  1919. 

Q.  Now,  you  purchased  a  car  when  you  were  employed 
by  Brown  Brothers  in  Albany?  A.  Yes.  At  least  they 
made  an  arrangement  with  me  where  they  would  furnish 
me  with  a  car,  a  Ford  coupe.  I  was  paying  half  of  the  cost 
and  they  paid  the  other  half. 

Q.  And  when  was  that,  do  you  recall?  A.  That 
was  in  1929,  I  guess. 
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The  Court:  Now,  he  has  testified  to  that  already,  too, 
Mr  Clarke.  He  said,  for  instance,  that  he  brought  the  in¬ 
terest  of  Brown  Brothers  in  that  car. 

Didn’t  you? 

The  Witness :  I  believe  I  may  have. 

The  Court:  Well,  is  that  the  fact?  I  couldn’t  dream  it 
up. 

The  Witness:  No,  it  is  unquestionably,  if  you  say  that. 
But  I  couldn’t  recall  whether  it  was  just  in  my  own  mind  or 
whether  I  did  testify  to  it. 

The  Court :  Then  you  did  testify  to  it. 

Leave  us  not  go  into  those  things,  sir. 

By  the  Court: 

Q.  Let  me  ask  you  something,  sir.  You  have  been  asked 
about  your  visit  to  Admiral  Clark’s  wife  and  also  asked 
about  an  affidavit  you  filed  in  the  litigation  between  her 
and  your  brother.  What  was  your  purpose  of  going  to  see 
her,  and  what  was  your  purpose  in  filing  that  affidavit? 
A.  My  purpose  in  going  to  see  Mrs.  Clark  was  in  trying 
to  find  out  something  about  my  father’s  condition,  if  I 
could.  I  had  never  been  able  to  find  out  anything  regarding 
his  condition  from  the  time  that  he — since  he  left  the 
hospital  at  Charlottesville,  Virginia.  Then  my  first 
290  knowledge  of  where  he  was  came  when  I  saw  this 
clipping  in  the  paper.  So  naturally  I  went  to  see 
Mrs.  Clark,  to  see  if  she  could  tell  me  anything  about  my 
father  or  his  condition. 

Now,  when  the  suit  was  entered,  when  Mrs.  Clark’s 
eviction  suit  against  my  brother  was  entered,  they  found 
out  that  I  had  been  to  see  Mrs.  Clark,  and  one  of  the  things 
that  they  were  using  against  Mrs.  Clark  was  that  she  had 
approached  me  in  order  to  get  me  to  help  them  on  the  evic¬ 
tion  suit  against  my  brother.  And  it  seemed  to  me  in  all 
fairness,  inasmuch  as  I  had  been  the  one  to  approach  Mrs. 
Clark,  that  I  should  be  willing  to  give  her  a  desposition; 
which  I  did. 
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Q.  Now,  you  have  also  been  asked  about  a  visit  made  to 
Mr.  Gardner  Moore  at  the  Shoreham  Hotel.  What  was  the 
purpose  in  seeing  him?  A.  My  purpose  in  seeing  him  was 
to  find  out,  if  I  could,  anything  about  my  father’s  condition. 

You  see,  during  all  of  this  period  they  would  move  from 
place  to  place  and  I  would  have  no  knowledge  of  where  my 
father  was.  I  wouldn’t  know  whether  he  was  sick  or  well. 
I  talked  to  Mr.  Moore  and  he  told  me — 

Mr.  Hilland :  I  object  to  what  he  said.  Your  Honor. 
The  Court:  Yes. 

The  Witness:  Well,  that  was  my  purpose.  Trying  to 
find  out  his  condition. 

By  Mr.  Clarke : 

291  Q.  Directing  your  attention  now  to  the  time  you 
were  in  North  Carolina.  You  testified  that  you  and 

William  F.  Lickle  lived  together  at  the  home  of  James 
Brown.  Did  you  live  with  Mr.  Lickle  in  the  same  quarters, 
or  did  you  and  he  both  have  rooms  there?  A.  We  had 
rooms  there,  with  an  adjoining  bath.  So  each  had  a 
separate  room  but  shared  a  bathroom. 

Q.  Now,  did  Mr.  Lickle — I  think  you  have  testified  that 
Mr.  Lickle  came  down  and  brought  his  wife  and  children 
for  a  period  of  time.  A.  That  is  correct. 

Q.  Do  you  recall  what  year  that  was?  A.  Yes.  I  am 
pretty  sure  it  was  the  year  1927. 

Q.  Do  you  remember  where  they — did  they  rent  a  room, 
or  did  they  live  at  the —  A.  They  rented  a  house  on 
Water  Street  in  Durham,  North  Carolina,  and  I  remember 
it  because  it  was  a  duplex  house.  That  is,  a  double  house. 
One  family  had  one  side  and  they  had  the  other. 

Q.  And  they  were  living  there  together?  A.  They  were. 

.  Q.  He  was  with  his  family?  A.  Yes.  They  had  their 
three  children  with  them. 

Q.  You  were  asked  on  cross-examination  concerning  a 
divorce  proceeding  against  William  F.  lickle.  Do 

292  you  know  when  that  was?  A.  That  was  when — he 
was — I  don’t  know  when  the  divorce  was.  I  know 


146 


that  some  friends  of  mine  sent  me  a  clipping  of  the  paper 
showing  that  the  suit  had  been  entered.  That  was  in  1945. 
I  was  out  in  Shoemaker,  California  at  the  time,  on  duty. 

Q.  1945?  A.  1945. 

Q.  Do  you  have  any  knowledge  of  the  details  after  that, 
of  your  own  personal  knowledge?  A.  No,  except  the 
newspaper  clipping. 

Q.  Was  Mr.  William  F.  Lickle  involved  in  any  divorce 
case  while  you  were  down  in  Florida,  on  the  grounds  of 
adultery — I  mean  in  North  Carolina?  A.  Not  to  my  knowl¬ 
edge. 

The  Court:  Then  do  I  understand  that  as  of  the  time 
you  were  evicted  by  your  father,  and  theretofore,  that 
there  was  no  divorce  proceedings  against  Mr.  Lickle? 

The  Witness:  That  is  correct.  Your  Honor. 

Mr.  Clarke:  Your  Honor,  I  think  that  testimony  on 
cross-examination  should  be  stricken,  then,  as  being  com¬ 
pletely  irrelevant  to  this  case. 

The  Court:  I  will  let  it  stand  for  what  it  is  worth. 

By  Mr.  Clarke : 

Q.  Captain  Dewey,  you  have  been  asked  on  cross- 
293  examination  concerning  a  woman  referred  to  as 
M.  H.  Who  is  M.  H.?  A.  She  is  the  wife  of  a  very 
good  friend  of  mine. 

Q.  And  what  are  her — what  is  her  name?  A.  I  would 
rather,  if  I  could,  not  bring  in  her  name.  But  if  you  think 
it  is  necessary,  I  will. 

The  Court:  I  do  not  see  that  it  is  necessary.  Captain 
Dewey  has  explained  and  testified  fully  concerning  his 
relationship  with  this  woman  and  her  husband.  I  thought 
it  was  rather  gracious  of  counsel,  in  spite  of  the  insinua¬ 
tion  that  he  was  making  about  it,  that  he  did  not  mention 
her  name.  I  do  not  see  the  need  of  bringing  it  into  this 
case  at  all. 

Now,  you  know  better  than  I  do,  however. 

Mr.  Clarke :  Your  Honor,  I  do  not  think  that  it  makes  any 
difference  one  way  or  the  other. 
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The  Court:  Then  let’s  leave  it  out. 

Mr.  Clarke:  I  can  explain  the  circumstances  through 
him,  but  I  just  wanted  to  be  candid  with  the  Court. 

The  Court:  All  right. 

By  Mr.  Clarke : 

% 

Q.  Do  you  know  her  husband?  A.  I  knew  him  very  well 
He  was  a  fraternal  brother  in  college  and  a  classmate. 

The  Court:  He  testified  to  that.  He  testified  that 

294  last  fall  he  visited  in  her  home. 

Didn’t  you? 

The  Witness:  Yes,  sir.  There  is  one  thing  I  didn’t  men¬ 
tion. 

Mr.  Hilland :  I  object  to  that  as  not  responsive  to  any 
question,  Your  Honor. 

The  Court:  I  think  he  is  entitled  to  explain,  if  he  has 
left  something  out. 

Go  ahead. 

The  Witness:  I  just  wanted  to  show  how  close  the  re¬ 
lationship  was  between  the  father  and  the  wife  and  myself, 
inasmuch  as  I  was  Godfather  to  their  son,  who  is  now 
about  19  years  old.  At  the  time  this  matter  they  are  talk¬ 
ing  about  occurred,  he  was  two  years  old  at  the  time. 

By  Mr.  Clarke: 

Q.  Did  the  husband  of  M.  H.  know  that  you  were  going 
to  see  her  while  he  was  in  the  hospital? 

Mr.  Hilland:  I  object.  He  wouldn’t  know  that. 

The  Court:  Well,  he  has  already  testified — well,  maybe 
he  didn’t. 

The  Witness:  He  was  the  one  who  asked  it,  when — 
The  Court:  Yes,  that  is  right.  Let’s  not  go  over  all  these 
things.  We  will  be  here  long  enough  as  it  is. 

Q.  Do  you  know  how  much  you  borrowed  from 

295  your  adjusted  compensation  certificate,  to  build  the 
boat  in  1934?  A.  I  found  some  papers  on  it  to 

show  that  I  had  borrowed  around  $450;  that  I  had  just 
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made  a  notation  on  the  certificate.  I  am  inclined  to  believe 
that  I  borrowed  most  of  it.  But  without  that — 

Q.  About  how  much  was  your  compensation  for?  A. 
$1,579. 

Q.  What  was  the  cost  of  your  share  of  the  boat?  A. 
$2,225.  As  near  as  we  could  estimate,  it  cost  us  $4,500  to 
build.  So  I  had  half  of  that,  $2,250. 

Q.  Did  you  have  any  other  money  at  that  time  to  put 
into  the  boat?  A.  Yes.  I  was  making  a  fairly  good  amount 
from  the  Travelers  Insurance  Company. 

Q.  Do  you  have  any  recollection  of  borrowing  any  from 
your  father,  or  receiving  any  from  your  father?  A.  I 
don’t  have  any  definite  recollection.  He  might  possibly 
have  given  me  a  check.  He  was  very  generous,  and  from 
time  to  time  he  would  make  me  a  little  present. 

Q.  After  your  eviction  from  your  father’s  home  in  1936, 
did  you  receive  any  communication  from  the  United  States 
Attorney’s  office  here  or  a  Mr.  David  Hart,  concerning 
your  father?  A.  No. 

Q.  Did  you  have  any  knowledge  that  yoar  father 
296  had  been  to  see  him?  A.  I  did  not. 

Q.  Until  this  case  had  been  filed?  A.  No. 

Q.  Now,  you  testified  to  a  report  of  Policeman  Smith, 
Corporal  Smith,  on  the  condition  of  your  father.  After  you 
received  that  report  in  October  of  1949,  what  did  you  do? 
A.  I  went  to  see  Corporal  Smith.  Mrs.  Dewey  went  with 
me.  We  went  to  the  13th  Precinct  and  had  a  talk  with  him. 

Q.  You  had  a  talk  with  him?  A.  And — 

Mr.  Hilland:  I  object  to  any  conversation  he  had  with 
Corporal  Smith,  Your  Honor. 

The  Court :  I  am  wondering  whether  the  cross-examina¬ 
tion  concerning  that  opens  this. 

Mr.  Hilland:  It  is  clearly  hearsay,  Your  Honor.  If 
Corporal  Smith  is  brought  here  as  a  witness,  they  can 
cross-examine  him  and  they  can  impeach  him  by  this 
witness’  testimony  if  they  want  to  do  it. 

The  Court:  What  is  the  purpose  of  the  testimony? 
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Mr.  Clarke:  I  didn’t  ask  him  for  the  conversation,  may 
it  please  Your  Honor.  But  I  merely  want  to  find  out — 

By  Mr.  Clarke: 

Q.  As  a  result  of  your  conversation  with  Corporal 
297  Smith,  did  you  go  to  see  your  father?  A.  Yes.  He 
led  me  to  believe  that — 


Q.  As  a  result  of  this  conversation  with  Corporal  Smith, 
did  you  go  to  see  your  father?  A.  I  went  to  try 

298  to  see  him,  as  I  have  testified,  on  the  13th  of  October, 
1949. 

Q.  Now,  when  you  applied  for  membership  at  the  Army 
&  Navy  Club,  were  you  ever  notified  of  the  rejection  of 
that  membership?  A.  I  was  never  notified  of  rejection, 
because  it  wasn’t  rejected,  no. 

Q.  Did  you  ever  file  more  than  one  application?  A.  I 
did  not.  Just  one. 

Q.  Had  you  previously  been  a  member  of  the  club?  A. 
Yes.  Immediately  following  World  War  1 1  was  a  member 
for  several  years,  and  then  inasmuch  as  I  left  Washington 
I  dropped  out. 

Q.  So  that  this  was  an  application  for  reinstatement  of 
your  membership?  A.  I  suppose  you  could  call  it  that.  I 
don’t  know  whether  it  was  a  new  member  application. 

Q.  Do  you  have  to  be  proposed  again  and  acted  upon? 
A.  The  same  way. 

Q.  This  was  the  only  application  subsequent  to  your 
leaving  your  home  in  1936?  A.  That  is  correct. 

Q.  Did  your  father  notify  you  at  that  time  that  he  was 
going  to  object  to  your  membership  ?  A.  He  did  not. 

299  Q.  Now,  when  you  went  up  to  try  to  see  your 
father  in  October  of  1949,  you  testified  that  you  were 

accompanied  by  Captain  Watts?  A.  Yes. 

Q.  Is  that  correct?  A.  Yes. 

Q.  Do  you  know  where  Captain  Watts  is  now?  A.  He 
is  now  on  duty  in  London  as  Assistant  Naval  Attache  in 
London. 
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Q.  And  the  time  you  filed  this,  or,  rather,  you  didn’t 
file  this  affidavit,  did  you,  in  the  case  of  Edward  B.  Dewey 
v.  Shannon  Clark?  A.  No. 

Q.  Where  did  you  take  this  affidavit?  Where  did  you 
give  this  affidavit?  A.  It  was  given  in  the  office  of  Mrs. 
Clark’s  lawyer.  I  can’t  seem  to  recall  his  name  at  the 
moment. 

Q.  And  he  prepared  this  in  this  form?  A.  He  prepared 
it  in  that  form. 

Q.  From  information  received  from  you?  A.  That  is 
correct. 

Q.  Were  you  familiar  with  the  various  litigation  or 
details  of  the  litigation  between  Mrs.  Clark  and  Edward  B. 

Dewey  at  that  time?  A.  Not  to  any  extent  than 
300  that  which  appeared  in  the  daily  papers.  I  had  seen 
those  but  I  had  no  further  knowledge  than  what 
appeared  in  the  paper. 

Q.  Did  you  volunteer  this  affivadit  or  was  it  requested? 
A.  It  was  requested  of  me. 

Q.  Now,  on  cross-examination  you  were  asked  if  that 
wasn’t — this  statement: 

\ 

“That  some  years  ago  his  brother  became  engaged  to 
the  said  Selma  0.  Sinclair;  that  for  various  reasons  affiant 
expressed  disapproval  of  the  engagement,  which  antago¬ 
nized  his  brother,  the  said  Selma  0.  Sinclair,  and  affiant’s 
father,” — 

And  you  were  asked  if  that  was  not  the  only  reason  you 
gave  in  that  deposition.  I  ask  you  why  you  did  not  give 
any  other  grounds  of  your  eviction,  in  this  deposition? 

Mr.  Hilland:  I  object,  Your  Honor.  It  calls  for  the 
mental  processes  of  the  witness. 

The  Court :  I  will  overrule  the  objection. 

The  Witness:  I  don’t  know.  It  just  didn’t  occur  to  me 
at  the  time,  I  guess,  to  give  any.  Or  maybe  I  didn’t  under¬ 
stand  your  question  clearly  enough. 

By  Mr.  Clarke: 

Q.  Why  didn’t  you  list  all  of  your  reasons  of  your  evic¬ 
tion  in  this  deposition,  this  affidavit? 
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Mr.  Hilland:  I  object  on  the  same  grounds,  Your  Honor. 

The  Court:  Same  ruling. 

301  The  Witness:  It  didn’t  occur  to  me  that  it  was 
necessary  to  list  them  all. 

Mr.  Hilland :  If  Your  Honor  please,  may  we  approach 
the  bench? 

The  Court:  Yes. 

(St  the  bench:) 

Mr.  Hilland:  Your  Honor,  I  have  made  somewhat  a 
fetish  of  this  business  about  lawyers  being  permitted  to 
call  for  what  I  think  is  not  more  than  the  conclusion  of 
the  witness.  When  I  say  conclusion,  it  is  nothing  more 
than  the  opinion.  That  is  one  of  the  reasons  I  objected, 
and  the  other  is  that  this  last  question  was  not  designed 
to,  and  did  not,  elicit  any  evidence.  It  elicited  only  mental 
processes  and  nothing  else.  I  was  wondering,  Your  Honor 
clearly  has  an  opposite  and  opposed  view  than  what  I  have 
about  that  subject. 

The  Court:  There  is  no  doubt  about  that. 

Mr.  Hilland:  I  was  wondering  if  it  would  be  worth 
while  to  bring  in  to  Your  Honor  the  cases  upon  which  I 
have  formed  the  convictions  that  I  think  are  as  strong 
and  deep  as  those  Your  Honor  seems  to  have. 

The  Court :  Let  us  take  the  last  question  as  an  example. 
You  asked  this  witness  if  it  was  not  the  only  reason  he 
gave  in  that  affidavit.  He  said  yes  that  is  a  fact. 

Now,  he  clearly  has  the  right  on  redirect  examination 
to  be  asked  for  the  reason  why  he  didn’t  do  it.  No 

302  question  about  it.  You  will  never  find  a  case  in 
America  that  says  to  the  contrary. 

Mr.  Hilland :  You  are  applying  that  to  a  matter  of  redi- 
rect-examination,  of  course.  But  Your  Honor  did  make  the 
same  kind  of  rulings  on  direct  examination. 

The  Court:  It  depends  on  the  question.  That  last  one 
is  an  example  of  a  necessity  for  the  statement  of  what  one’s 
mental  processes  were.  It  has  got  to  be  his  mental  process, 
of  course,  when  he  states  a  reason.  He  is  always  entitled 
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to  give  a  reason  for  failure  to  do  a  certain  thing.  If  it 
is  competent  to  show  that  he  failed  to  do  a  certain  thing, 
then  it  is  competent  to  let  him  answer  why  he  failed  to  do 
it. 

Mr.  Hilland:  The  reason  I  am  concerned  about  it,  Your 
Honor,  is  it  comes  up  in  this  discussion  probably  with  an 
unfortunate  example.  It  certainly  is  a  closer  question  in 
these  circumstances,  I  can  see.  But  this  thing  has  been 
going  on  from  the  beginning  of  the  case  until  now,  and  I 
assume  unless  I  can  change  Your  Honor’s  views  about  it, 
it  is  going  to  go  on  to  the  end. 

The  Court :  I  think  it  will. 

Mr.  Hilland:  As  I  recall,  the  rule  is  this — and  I  cannot 
put  my  finger  on  the  case  where  I  found  it :  A  witness  can 
state  what  he  perceived,  not  what  he  conceived. 

The  Court :  That  is  a  proper  way  to  put  it,  I  would  say. 
I  do  not  quarrel  with  that. 

303  Mr.  Hilland:  He  can  state  what  he  saw  or  did, 
but  not  what  he  thought. 

The  Court:  There  are  also  times  when  he  can  say  why 
he  did,  or  why  he  did  not,  dependent  entirely  on  the  situa¬ 
tion  at  the  time,  and  the  given  question  which  is  being 
asked. 

Mr.  Altmann:  I  was  going  to  say,  Your  Honor,  that  I 
have  read  the  cases  that  have  upheld  this  on  the  basis  that 
it  is  nothing  more  or  less  than  a  shorthand  description  of 
how  he  arrived  at  it.  And  it  is  in  the  discretion  of  the 
trial  judge. 

The  Court:  Sometimes  one’s  motive  is  admissible.  Some¬ 
times  one’s  notive  is  not  admissible.  When  it  is  admissi¬ 
ble,  obviously  it  calls  for  mental  processes.  There  is  no 
question  about  it.  But  it  is  admissible,  nevertheless,  under 
certain  conditions. 

Mr.  Hilland:  Most  of  the  mental  processes  are  admissi¬ 
ble  when  they  are  directly  in  issue,  as  I  understand  it. 

The  Court :  Well,  I  think  there  is  no  use  taking  time  on 
it  now.  If  you  want  to  get  some  law  on  it,  you  can  do  it, 
and  the  next  time  the  thing  comes  up  you  can  argue  the 
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point  to  me.  But  it  is  perfectly  clear  that  you  and  I  do 
not  view  the  same  mental  processes  in  the  situation  with 
the  same  eye. 

Mr.  Hilland :  All  right,  Your  Honor.  I  still  object.  I 
still  do  not  agree. 

The  Court :  Yes. 

304  (Counsel  having  returned  to  the  trial  table:) 

By  Mr.  Clarke : 

Q.  Captain  Dewey,  why  did  you  not  put  all  the  reasons — 
The  Court:  He  has  answered  that. 

Mr.  Clarke:  He  did  answer  that? 

The  Court:  Yes.  He  said  he  didn’t  think  it  was  neces¬ 
sary. 

By  Mr.  Clarke: 

Q.  Captain  Dewey,  I  show  you  this  paper  and  ask  you 
if  you  can  identify  that.  A.  Yes. 

The  Court:  Has  the  paper  been  marked  for  identifica¬ 
tion? 

Mr.  Clarke:  No,  Your  Honor.  I  will  submit  it  to  Mr. 
Hilland. 

Mr.  Hilland :  I  have  seen  it,  Your  Honor.  But  it  is  not 
proper  redirect-examination. 

The  Court:  I  do  not  know  whether  it  is  or  not.  But  I 
want  the  record  to  show  what  paper  he  is  talking  about. 

The  Deputy  Clerk :  Plaintiff’s  Exhibit  No.  2  for  identi¬ 
fication. 

(Letter  was  marked  as  Plaintiff’s  Exhibit  No.  2  for 
identification.) 

The  Court:  You  say  you  have  seen  it,  Mr.  Hilland? 

Mr.  Hilland:  Yes,  Your  Honor.  I  object  to  it,  if  Your 
Honor  please. 

305  The  Court :  He  has  not  asked  him  anything  about 
it  yet. 

Mr.  Hilland:  Very  well. 
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By  Mr.  Clarke: 

Q.  I  ask  you,  Captain  Dewey,  if  you  can  identify  that 
paper.  A.  I  can. 

Q.  And  what  is  it?  A.  It  is  a  letter  to  my  father — 

Q.  Is  it  a  letter  or  a  copy  of  a  letter?  A.  A  copy  of  a 
letter  to  my  father. 

The  Court:  From  whom? 

The  Witness:  From  me,  dated  March  12,  1937. 

By  Mr.  Clarke : 

Q.  And  the  original  of  this  letter,  was  this  copy  made 
at  the  same  time  the  original  was  made?  A.  It  was.  It 
is  a  carbon  copy. 

Q.  What  did  you  do  with  the  original?  A.  I  mailed  it 
in  the  U.  S.  mails. 

Q.  Addressed  t'o  your  father?  A.  Addressed  to  my 
father. 

Mr.  Clarke:  Does  Your  Honor  wish  to  see  it? 

The  Court:  Yes.  (Handed.) 

You  offer  this? 

Mr.  Clarke :  I  offer  it,  yes. 

Mr.  Hilland :  I  object  to  it,  Your  Honor,  primarily 
306  on  the  ground  that  it  a  self-serving  declaration  on 
the  part  of  the  witness.  Also,  that  it  is  not  proper 
redirect-examination.  I  made  no  reference  to  that  letter 
on  cross-examination. 

The  Court:  I  know  that.  Let  we  finish  reading  it  first. 

This,  I  take  it,  is  the  letter  you  asked  about — 

Mr.  Clarke:  I  asked  for  it  on  examination  in  chief, 
Your  Honor. 

The  Court:  I  overrule  the  objection  as  to  the  offer. 

(Plaintiff’s  Exhibit  No.  2  for  identification  was  received 
in  evidence.) 

Mr.  Clarke:  May  I  read  it  to  the  jury,  Your  Honor? 

The  Court:  Yes. 

Mr.  Clarke :  The  letter  is : 
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“954  Washington  Building,  Washington,  D.  C.,  March 
12,  1937. 

“Dear  Dad: 

“I  don’t  know  whether  you  will  see  this  letter  or  not, 
as  all  of  my  previous  ones  have  been  returned  unopened. 
My  affection  for  you  remains  unchanged,  and  so  I  want 
you  to  know  that  I  am  going  to  be  married  in  the  very  near 
future,  within  a  month  at  the  outside.  Her  name  is  Mary 
Swann  West. 

“As  you  know,  Mother  always  said  that  Edward  and  I 
were  to  have  her  rings — the  one  who  married  first, 
307  her  engagement  ring,  and  the  one  who  was  married 
last,  the  others.  Edward  has  the  engagement  ring 
and  I  am  now  asking  you  for  the  other  two. 

“I  can’t  tell  you  how  distressed  I  have  been  over  our 
estrangement,  and  I  would  like  to  see  you  again.  Won’t 
you  let  me  see  you  again?” 

Signed  “Theodore.” 

The  Court :  There  is  no  point  in  passing  it  around. 

By  Mr.  Clarke : 

Q.  Captain  Dewey,  did  you  receive  any  answer  to  that 
letter?  A.  I  did  not. 

Mr.  Clarke :  That  is  all,  Your  Honor. 

Mr.  Hilland:  If  Your  Honor  please,  there  are  three 
questions  I  forgot  to  ask  on  cross-examination,  and  I  think 
there  are  three  matters  that  he  brought  up  on  redirect- 
examination  that  entitle  me  to  recross. 

The  Court:  All  right. 

Recross-Examination 
By  Mr.  Hilland: 

Q.  One  is  this  letter.  In  this  letter  marked  as  Plaintiff’s 
Exhibit  No.  2,  you  said  in  the  third  paragraph: 

“As  you  know,  Mother  always  said  that  Edward  and  I 
were  to  have  her  rings,  the  one  who  married  first,  her 
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engagement  ring,  and  the  one  who  married  last  the 

308  others.  Edward  has  the  engagement  ring  and  I  am 
now  asking  you  for  the  other  two.” 

Edward  had  your  mother’s  engagement  ring  because 
Edward  had  married  Selma  Sinclair,  didn’t  he  ?  A.  I  don’t 
know  she  had  it  because  of  that  reason.  It  was  an  accom¬ 
plished  fact  that  she  had  the  ring.  I  knew  that,  because 
Edward  had  given  it  to  her  when  they  became  engaged. 

Q.  Mr.  Dewey,  do  you  deny  that  she  had  it  because  she 
was  Edward’s  wife?  A.  I  am  saying  that  she  got  it  be¬ 
cause  she  was  engaged  to  Edward.  That  was  when  the  ring 
was  given  to  her.  She  had  it  before  she  was  married. 

Q.  You  knew  when  you  wrote  this  letter  on  March  12, 
1937,  that  Selma  Sinclair  was  Edward’s  wife —  A.  No,  I 
did  not. 

Q.  When  she  wore  that  ring?  A.  No,  I  did  not. 

Q.  You  testified  on  redirect  examination  that  your  father 
was  moving  from  place  to  place,  and  you  had  a  hard  time 
keeping  up  with  him,  and  that  was  why  you  were  seeing 
all  of  the  rental  agents  and  managers  at  the  places  he  lived. 
He  lived  at  2500  Massachusetts  Avenue  for  approximately 
11  years  before  his  death,  didn’t  he?  A.  Not  to  my 
knowledge,  he  didn’t. 

309  Q.  Didn’t  you  testify  that  you  knew  he  moved 
there  in  1939?  A.  Yes.  I  didn’t  kno.w  that  he  was 

there  all  of  that  time. 

Q.  Didn’t  he  live  there  at  the  time  of  his  death  on  March 
18,  1950?  A.  He  did. 

Q.  And  while  he  lived  there,  there  were  only  two  owners 
in  that  building,  weren’t  there?  A.  That  is  correct. 

Q.  One  was  Mr.  Corbin,  wasn’t  he?  A.  It  was. 

Q.  You  went  to  see  him,  didn’t  you?  A.  Yes. 

Q.  The  only  other  owner  was  Mrs.  Clark,  and  you  went 
to  see  her?  A.  Yes. 

Q.  And  the  only  other  rental  agent  there  was  Thomas  J. 
Fisher  Company,  is  that  right?  A.  I  don’t  know  whether 
there  had  been  other  rental  agents  or  not. 
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Q.  And  you  went  to  see  Mr.  Brent  of  that  firm,  didn’t 
you?  A.  I  did. 

Q.  Fred  Howland,  your  uncle  in  Montpelier,  Ver- 

310  mont  who  married  your  father’s  sister,  Margaret 
Dewey,  was  a  lawyer,  was  he  not?  A.  Yes. 

Q.  And  when  you  went  to  see  him  May,  1936,  and  when 
you  went  to  see  him  in  July  or  August,  1936,  on  one  of 
those  occasions  he  referred  you  to  a  Washington  lawyer 
friend  of  his  named  Henry  P.  Blair,  did  he  not?  A.  He 
did. 

Q.  And  you  went  to  Mr.  Blair?  A.  I  did. 

Q.  And  Mr.  Blair  advised  you  in  connection  with  these 
matters  that  we  are  inquiring  into?  A.  Mr.  Blair  gave 
me  advice,  yes. 

Q.  So  from  the  time  your  father  kicked  you  out  in  1936 
up  until  the  present  time  you  have  had  legal  advice,  haven’t 
you  ?  A.  I  would  say  that  you  could  construe  it  that  way. 
I  saw  my  lawyers  very  little  during  the  intervening  years. 

Q.  When  you  went  to  Mr.  Blair,  Mr.  Clyde  Morris — I 
mean  Mr.  Clyde  Garrett  was  associated  with  him,  wasn’t 
he?  A.  Yes. 

Q.  And  when  Mr.  Blair  died,  Mr.  Clyde  Garrett  advised 
you,  didn’t  he?  A.  Yes. 

Q.  And  Mr.  Clarke  and  Mr.  Altmann,  who  are 

311  representing  you  here  in  court,  are  associates  of 
Clyde  Garrett,  aren’t  they?  A.  They  are. 

Q.  So  throughout  this  period  of  controversy  with  your 
father,  you  have  had  advice  of  counsel,  haven’t  you,  in 
the  form  of  Henry  P.  Blair  and  all  of  his  successors  in 
Washington,  isn’t  that  correct?  A.  That  is  correct. 

Q.  Now,  this  is  the  one  other  matter  I  had  forgotten  to 
inquire  about. 

In  1940  your  father  had  occasion  renegotiate  a  lease  on 
the  building  leased  to  Kann’s  Department  Store,  didn’t 
he?  A.  He  did. 

Q.  And  he  re-leased  the  building  to  Kann’s  Department 
Store  for  a  period  of  15  years,  did  he  not?  A.  That  is 
right. 
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Q.  At  $10,000  a  year  net?  A.  That  is  correct. 

Q.  Kann’s  Department  Store  Company  was  to  pay  the 
taxes  and  all  repairs?  A.  That  is  right. 

Q.  In  that  transaction  Walter  Bastian,  who  was  then 
a  lawyer  and  who  is  now  a  Judge  of  this  Court,  was  your 
father’s  counsel,  was  he  not?  A.  If  you  say  so,  I 

312  suppose  he  was.  I  had  no  knowledge  that  he  was  the 
lawyer  concerned. 

Q.  Well,  now,  you  saw  that  lease  after  your  father  exe¬ 
cuted  it,  didn’t  you?  A.  Yes. 

Q.  And  you  saw  that  your  father  had  signed  it?  A.  I 
did. 

Q.  You  saw  that  when  you  saw  that  lease,  that  he  had 
acknowledged  it  before  a  Notary  Public?  A.  Yes. 

Q.  You  saw  the  terms  of  that  lease  to  which  I  have  just 
referred?  A.  Yes. 

Q.  And  after  going  over  that  lease,  you  entered  into  an 
agreement  with  Kann’s — S.  Kann  Sons  Company,  a  corp¬ 
oration  which  operates  Kann’s  Department  Store,  approv¬ 
ing  that  lease,  did  you  not?  A.  I  did. 

Q.  You  signed  it  and  acknowledged  it  before  a  Notary 
Public  named  John  F.  A.  Becker,  in  the  Colorado  Building, 
didn’t  you?  A.  Yes. 

Q.  And  your  brother  Edward  B.  Dewey  also  was  a  party 
to  that  same  agreement  between  S.  Kann  Sons  Company, 
a  corporation,  on  the  one  hand  and  you  and  Edward  B. 
Dewey  on  the  other?  A.  That  is  right. 

313  Q.  And  in  that  transaction  you  acknowledged  that 
lease  on  the  4th  of  March,  1941,  did  you  not?  A.  I 

believe  so.  I  don’t  remember  the  date. 

Q.  Does  this  refresh  your  recollection?  (Document  shown 
to  the  witness.)  A.  It  was  the  3rd  of  March. 

Q.  This  is  yours  here  (indicating).  Yours  was  the  4th 
of  March.  A.  Yes. 

Q.  And  Edward’s  was  the  3rd  of  March  before  a  dif¬ 
ferent  notary,  Arthur  L.  Manley,  is  that  right?  A.  That  is 
right. 
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Q.  And  Edward  acknowledged  that  agreement,  to  which 
we  are  referring,  before  the  same  Notary  Public  who  took 
the  acknowledgment  on  the  lease,  his  father,  or  your  father, 
had  made  with  S.  Kann  Sons  Company,  is  that  right?  A.  I 
presume  so. 

Q.  You  ratified  and  approved  at  that  time  all  that  your 
father  had  done  in  connection  with  that  transaction  involv¬ 
ing  $150,000  or  rents  for  that  building? 

Mr.  Clarke:  Now,  I  object  to  that,  Your  Honor.  It  is  not 
indicated  there  was  any  ratification  or  confirmation  of  the 
contract.  If  the  contract  is  properly  admissible  in  this  case, 
then  it  can  be  admitted  in  evidence. 

314  The  Court:  It  is  not  necessary  to  receive  it  in 
evidence.  He  is  entitled  to  ask  whether  he  did  a 
certain  thing,  and  I  take  it  that  what  he  did  was  as  a 
remindermen  to  approve  the  lease  that  the  father  made.  Is 
that  right? 

Mr.  Hilland :  That  is  right.  That  is  all  I  wanted  to  know. 

Mr.  Clarke:  So  far  as  his  interests  were  concerned. 
That  is  all  we  are  concerned  with. 

Mr.  Hilland :  That  is  right. 

That  is  all,  Your  Honor. 

Redirect  Examination 
By  Mr.  Clarke: 

Q.  Captain  Dewey,  you  have  been  asked  concerning  this 
letter  to  your  father  in  1937.  This  letter  was  written  on 
March  12,  1937.  From  your  knowledge  now,  can  you  say 
whether  or  not  on  March  12, 1937,  Selma  Sinclair  was  Mrs. 
Edward  B.  Dewey?  A.  To  my  knowledge  now,  I  can  say 
yes,  that — no,  she  was  not  Mrs.  Edward  Dewey  then. 

Q.  That  is,  you  now  know  that  on  the  12th  day  of  March, 
1937,  when  you  wrote  to  your  father  concerning  this  ring, 
she  was  not  Mrs.  Edward  B.  Dewey?  A.  Yes,  definitely. 

Mr.  Clarke :  No  further  questions. 
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315  Eecross-Examination 

By  Mr.  Hilland: 

Q.  And  you  know  that  because  she  obtained  an  annul¬ 
ment  of  her  marriage  to  your  brother  Edward  in  Septem¬ 
ber,  1936,  after  you  were  kicked  out,  isn’t  that  right?  A. 
That  is  right. 

Mr.  Hilland:  That  is  alL 


316  Mr.  Clarke :  I  would  like  to  introduce  at  this  time 
the  deposition  of  Mrs.  Margaret  Louise  Dewey 
Howland. 


318  (Thereupon,  Mr.  Clark,  on  behalf  of  the  plain¬ 
tiff,  proceeded  with  the  reading  of  the  deposition,  as 

follows :) 

Page  1,  question  1  to  16,  inclusive,  were  read  and  the 
answers. 

Page  2,  questions  1  to  19,  inclusive,  were  read  and  the 
answers. 

Page  3,  questions  1  to  3,  inclusive,  were  read  and  the 
answers. 

Page  3,  question  4  was  read. 

Mr.  Hilland:  Just  skip  that.  I  said,  * 4 That 

319  T  E  D?”  and  she  said  it  was. 

The  balance  of  page  3,  questions  5  to  18,  inclusive, 
was  read. 

Page  4  was  read. 

Page  5,  question  1  was  read  and  the  answer. 

Mr.  Hilland:  There  I  moved  to  strike  and  objected  to 
leading  the  witness,  and  moved  that  the  answer  be  stricken. 

Mr.  Clarke:  I  don’t  believe  it  is  material,  not  enough 
to  bother  about. 

The  Court:  I  don’t  either. 

Mr.  Hilland :  Except  it  tends  to  show  the  witness  did 
not  know — their  lawyers  had  to  tell  her. 

Page  5,  questions  2  to  18  inclusive,  were  read. 
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Page  6,  question  1  was  read. 

Mr.  Hilland :  I  objected  on  the  ground  it  calls  for  a  con¬ 
clusion  on  the  part  of  the  witness  and  actually  the  answer 
she  gave  not  only  tends  to  state  a  conclusion  on  her  part 
but  a  conclusion  of  others,  and  also  goes  beyond  the  scope 
of  the  question. 

The  Court:  Let  me  see  (deposition  handed  to  the  Court 
by  counsel). 

No,  I  overrule  the  objection.  You  may  answer. 

(The  answer  was  read.) 

Page  6,  question  2,  3,  4,  5  and  6  were  read. 

Mr.  Hilland:  Just  a  minute!  I  objected  on  the 
320  ground  it  is  irrelevant,  immaterial  and  incompetent, 
and  calls  for  a  conclusion  of  the  witness  rather  than 
for  a  statement  of  facts  and  involves  matters  that  are  too 
remote  to  the  issues  involved. 

The  Court :  I  overrule  the  objection. 

The  answer  to  question  No.  6  was  read. 

Question  No.  7  was  read. 

Mr.  Hilland:  I  object  to  that  because  it  calls  for  the  con¬ 
clusion  of  the  witness  and  mental  processes  of  the  witness 
rather  than  for  a  statement  of  facts. 

Answer  to  question  No.  7  was  read. 

Mr.  Hilland:  You  said  “very,  very  affectionate.” 

The  Court:  He  did  not  repeat  “very”. 

Question  No.  8  and  the  answer  was  read. 

Question  No.  9  was  read. 


321  Mr.  Clark:  I  will  withdraw  the  next  question  on 
the  same  ground.  (Reading)  “Question.  Did  you 
ever  see  your  brother  Ted  write?”  and  the  answer  is 
“Yes.” 

The  Court:  What  is  that? 

Mr.  Clark:  “Did  you  ever  see  your  brother  Ted  write?” 
Mr.  Hilland :  I  stated  a  long  objection  Your  Honor  may 
wish  to  read. 
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Mr.  Clark:  The  letter  is  Caveator’s  Exhibit  A. 

Mr.  Hilland :  It  is  based  on  the  Throckmorton  case  and 
also  on  the  Young-Thomas  case. 

The  Conrt :  I  am  reading  the  wrong  deposition. 

Mr.  Hilland :  When  Your  Honor  has  finished  reading 
that,  I  would  like  to  say  something  else. 

The  Conrt:  Go  ahead. 

322  Mr.  Hilland:  What  I  want  to  call  Your  Honor’s 
attention  to  is  the  witness — first  of  all,  as  it  is,  it 

does  not  show  the  date  it  was  written.  It  shows  the  date 
pnt  in  by  her.  Witness  fixed  the  time  as  “1927”  and  going 
well  onto  10  years — 1936,  7  years  before  the  execution  of 
the  will.  What  he  wrote  at  that  time  couldn’t  possibly  have 
any  relevancy  on  his  mental  state  in  1936,  when  he  wrote 
the  will,  this  letter  having  been  written  in  1927. 

The  Court:  Nine  years. 

Mr.  Hilland:  Nine  years  in  all  This  is  a  communication 
to  a  third  party,  not  to  plaintiff  in  this  case. 

Mr.  Clark:  But  Your  Honor  the  reasons  we  consider  that 
admissible  have  been  expressed  throughout  this  case,  as  a 
mental  attitude  of  the  decendent  prior  to  and  leading  up  to 
this  period  of  1936,  to  show  the  same  relationship  between 
father  and  son. 

In  regard  to  the  date  “1927,”  it  is  merely  the  testimony 
of  the  witness ;  that  is,  according  to  her  testimony,  it  is  her 
best  recollection  of  what  date  it  was,  and  is  admissible  only 
for  what  weight  the  jury  would  like  to  give  to  it. 

The  Court :  I  am  going  to  sustain  this  at  this  time.  I  may 
change  my  mind.  I  think  this  falls  within  a  different  cate¬ 
gory  from  that  which  I  permitted  Captain  Dewey  to  testify 
to  because  the  statements  there  were  applicable  to  his 
action. 

323  I  think  it  is  clear  that  those  statements  were 
obviously  a  verbal  act,  and  I  think  this  is  in  a  dif¬ 
ferent  category. 

Mr.  Clark:  May  I  offer  it  later,  and  be  permitted  oppor¬ 
tunity  to  argue  it  before  Your  Honor? 
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The  Court:  If  you  are  going  to  produce  any  other  let¬ 
ters  of  the  same  nature,  skip  that  and  I  will  pass  on  them 
all  at  the  same  time. 

Mr.  Clark:  At  the  end  of  the  deposition  or  asubsequent 
time? 

The  Court :  Subsequent  time ;  when  I  have  had  time  and 
you  have  had  time  to  think  about  it,  and  after  I  have  had 
time  to  listen  to  you. 

Mr.  Clark:  (Reading)  “Now,  I  show  you  a  letter — 

Mr.  Hilland:  (interposing)  Excuse  me,  which  question 
is  that? 

Mr.  Clark:  I  am  sorry.  No.  1  on  page  8. 

The  Court:  Are  you  jumping  the  whole  of  page  7? 

Mr.  Clark:  I  identified  Caveator’s  Exhibit  A,  and  the 
argument  started  and  went  over  to  the  next  page. 

(Question  No.  1,  page  8,  was  read.) 

I  will  skip  the  offer. 

Mr.  Hilland:  I  will  withdraw  my  objection.  Your  Honor. 
It  was  written  September  10, 1935,  and  shows  on  the 
324  envelope  it  was  within  a  year  of  the  time  he  made 
his  will  and  within  the  time  he  changed  his  benefici¬ 
ary  under  the  insurance  policy;  and  I  think  under  the 
Throckmorton  case  it  is  admissible. 

The  Court:  I  will  let  it  in,  and  then  decide  what  the 
scope  will  be. 

Mr.  Clark:  Your  Honor,  do  you  want  it  marked  in  the 
case?  It  is  marked  as  an  exhibit  to  the  deposition. 

The  Court:  Let  it  stay  that  way. 

Mr.  Clark:  Caveator’s  Exhibit  B  to  the  deposition? 

The  Court:  Yes. 

Mr.  Clark:  The  envelope  indicates  it  was  written  by  T. 
G.  Dewey  to  Miss  Helen  G.  Dewey,  Lake  Willoughby, 
Orleans,  Vermont,  and  had  the  Army  and  Navy  Club, 
Washington,  D.  C.  in  the  upper  left-hand  comer. 

Mr.  Hilland:  I  think  you  should  read  it. 

Mr.  Clark  (continuing) :  It  is  post-marked  September  7, 
3-PM,  Washington,  D.C.,  and  the  letter  read: 
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“Dear  Helen 

“I  received  the  bonds  some  days  ago  and  yonr  nice 
newsy  letter  yesterday.  I  am  sending  in  return  a  Wash¬ 
ington  and  Suburban  5 y2  due  in  1941,  and  also  one  unit 
of  Lincoln  Service  Corporation  consisting  of  2  shares  of 
preferred  and  2  of  common.  The  preferred  pays  a  dividend 
and  the  common  does  not,  though  later  on  it  may  be 

325  of  value.  However  your  income  from  the  bond  and 
preferred  stock  will  be  a  little  more  than  you  got  on 

the  old  6%  bond.  I  am  sending  these  to  Fred  by  reg.  mail 
as  I  do  not  know  if  you  have  returned  to  Montpelier  or  are 
still  at  Greystone.  Perhaps  it  would  be  well  to  sign  the 
certificates  over  to  Edward  B.  Dewey  but  still  hold  them 
in  your  safe  deposit  box  with  the  bonds.  I  was  very  much 
interested  in  the  changes  made  at  Greystone  and  evidently 
it  gives  you  much  more  available  quarters.  Both  Theodore 
and  Edward  have  been  away  at  various  times  during  the 
summer  but  I  have  stuck  pretty  well  at  home  except  for 
one  week  end  trip  on  the  boat  with  Theodore.  We  have  the 
same  cook  that  was  here  when  Paul  and  Larry  dropped 
in  and  I  thought  it  better  to  eat  the  food  that  she  prepares 
than  to  go  away,  although  I  seem  to  be  O.K.  When  I  had 
my  teeth  extracted  I  put  the  plate  in  the  following  day,  but 
at  the  end  of  a  month  or  so  the  dentist  had  to  make  some 
slight  changes  to  make  it  fit  owing  to  the  changes  in  my 
gums.  Tell  Margaret  by  all  means  to  get  some  new  teeth 
as  they  are  great.  I  should  judge  that  the  dentist  in  Burl¬ 
ington  that  Julius  went  to  would  be  a  good  one  as  I  don’t 
know  who  you  have  in  Montpelier. 

326  “We  have  had  four  or  five  days  of  steady  rain 
here  but  yesterday  things  cleared  up  and  now  we  are 

having  real  fall  weather. 

“I  don’t  think  people  care  much  for  this  administration 
except  those  holding  office  and  those  on  the  dole.  Too  much 
‘must’  legislation. 

“All  send  much  love  to  you  alL 


“Ted”. 
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Mr.  Clark:  Question  No.  4. 

Mr.  Hilland:  4  on  what  page? 

The  Court:  Ton  were  on  page  8. 

Mr.  Hilland :  I  think  it  should  be  question  number  3  on 
the  bottom  of  8. 

Mr.  Clark :  Yes,  it  is. 

(Reading)  Ex.  C.  Marked  Ex.  C.,  Caveator’s. 

Mr.  Hilland :  I  withdraw  my  objection  to  that  exhibit. 

Mr.  Clark:  C,  an  envelope  post-marked  Washington, 
D.C.,  3  pm,  addressed  to  Miss  Helen  G.  Dewey. 

The  Court:  A  sister  of  the  witness  and  also  the  decedent, 
I  take  it? 

Mr.  Hilland :  Yes,  sir,  sister  of  the  decedent  and  also  of 
the  witness. 

The  Court:  What  is  that,  C? 

327  Mr.  Clark:  Exhibit  C  to  this  deposition. 

Mr.  Hilland:  Your  Honor,  if  it  would  make  for 
order,  if  we  keep  those  letters  in  the  envelopes  they  are 
in. 

The  Court:  I  was  just  thinking  of  that. 

Mr.  Clark:  Question  4,  page  9. 

The  Court:  Are  you  going  to  read  C  to  the  jury? 

Mr.  Clark:  Yes,  Your  Honor,  I  am  sorry. 

This  letter  is  dated  October  23, 1935,  on  the  letterhead  of 
the  Army  and  Navy  Club,  Washington,  and  reads : 

“Dear  Helen 

“I  suppose  you  are  back  in  Montpelier  now,  though  be¬ 
cause  of  the  summer  like  weather  you  may  have  lingered 
on.  For  the  past  two  weeks  in  Washington  it  has  really 
been  too  warm  for  comfort  as  I  had  changed  to  my  winter 
clothes  thinking  that  summer  was  over. 

“Edward  is  hard  at  work  on  his  law  course,  and  Theo¬ 
dore  has  been  most  successful  in  writing  insurance. 

“I  noted  when  cashing  some  of  your  coupons  that  you 
signed  my  name  to  the  blanks  the  teller  gave  you,  and  you 
should  have  signed  your  own. 

“I  have  been  wondering  whether  Margaret  got  some 
new  teeth — mine  are  so  comfortable  that  I  do  not  know  I 
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have  them  in  my  mouth  and  I  can  eat  as  well  as  when  I  had 
my  own  good  teeth. 

328  “I  try  to  be  a  little  careful  about  my  diet  but 
otherwise  I  feel  as  well  as  ever. 

“I  trust  you  are  well  and  I  hope  soon  to  get  one  of  your 
interesting  letters. 

“With  love  to  all  in  which  the  boys  join.” 

This  is  signed,  “Ted”. 

Questions  1  to  3,  inclusive,  were  read. 

Question  4  was  read. 

Mr.  Hilland:  That  is  marked  for  identification? 

Mr.  Clark:  Caveator’s  D  to  the  deposition. 

The  answer  to  question  4  was  read. 

Question  5  was  read,  and  the  answer. 

Questions  6  and  7  were  read,  and  the  answers  thereto. 
Mr.  Clark:  You  did  not  object  to  that? 

Mr.  Hilland:  Is  that  in  the  case? 

Mr.  Clark:  Yes.  This  is  Exhibit  D,  which  I  now  offer. 
Mr.  Hilland:  I  have  no  objection  to  it. 

Mr.  Clark:  This  is  a  letter  addressed  to  Mrs.  Fred  A. 
Howland,  120  State  St.,  Montpelier,  Vermont,  post-marked 
Washington,  D.C.  March  10, 1936, 10  PM,  and  in  the  upper 
left-hand  corner  has  “A  &  N  Club,  Washington,  D.  C.” 
I  will  read  the  letter  to  you  (addressing  the  jury). 

“Dear  Margaret 

329  “Theodore  returned  from  the  hospital  this  morn¬ 
ing  after  an  operation  for  piles  and  said  Susan  had 

written  him  asking  to  make  us  a  visit  about  Easter  time. 
Because  of  the  situation  here  I  am  forced  to  tell  you  of 
his  behavior  for  the  past  fifteen  years. 

“No  parent  in  joys  imparting  even  to  his  immediate 
family  what  I  am  about  to  write,  but  it  is  high  time  you  all 
know  the  truth  for  your  own  protection  if  nothing  else.  His 
sporting  and  hard  drinking  in  1925  resulted  in  ulcer  of  the 
stomach  and  I  had  to  send  him  to  Florida  for  a  period  of 
two  years  at  a  great  expense  to  get  him  in  shape  again. 
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“  He  no  sooner  recovered  than  he  struck  up  with  a 
married  man  in  North  Carolina,  who  was  carrying  on  a 
scandalous  affair  with  a  woman,  and  he  decided  to  stay  in 
N.  C.  with  the  excuse  of  selling  insurance.  He  did  little  or 
nothing  along  this  line.  I  sent  him  $7,379  for  him  and  this 
man  to  sport  on.  Authorities  in  North  Carolina  drove  the 
man  out  of  the  state  after  he  and  Theodore  got  into  some 
serious  trouble. 

“When  this  came  to  my  knowledge  I  stopped  the  money 
and  he  came  home  in  1929  only  to  dring  and  abuse  his 
family  when  his  drinking  friends  were  not  around. 

“He  finally  went  to  work  with  the  Travelers  Ins. 
330  Co.  and  has  done  very  well  with  them  although  he 
has  stooped  to  do  some  very  low  things  which  I  shall 
tell  you  about  later.  His  associates  at  no  time  have  been 
more  than  fair  but  for  the  past  two  years  he  has  been  going 
with  a  hard  drinking  lot  of  men  like  himself. 

“Now’ — I  can’t  make  that  word  out — 

Mr.  Hilland :  “about”. 

Mr.  Clark:  (continuing  reading):  “about  dear  little 
Susan.  I  do  so  want  her,  but  Edward  is  hard  at  work  at 
the  National  University  and  though  I  am  making  rapid 
strides  to  good  health  I  am  not  quite  strong  enough  to  take 
her  around  and  give  her  a  good  time  so  I  am  going  to  ask 
that  she  postpone  her  visit  until  early  summer  when  Ed¬ 
ward  is  free. 

“It  is  needless  to  tell  you  Margaret  it  would  never  to 
for  Theodore  to  introduce  her  to  his  fast  drinking  friends. 

“I  would  be  so  glad  to  give  either  you  or  Helen  the  trip 
along  with  Susan  so  write  me  soon  in  care  of  the  Army 
&  Navy  Club.” 

Mr.  Clark:  “In  care  of  the  Army  &  Navy  Club”  is 
underlined. 

(Continuing  reading)  “With  much  love  to  all 

“Your  affectionate  brother 
“Ted — 
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“Do  not  let  this  letter  get  astray  as  family  dirt 

331  should  not  be  broadcast. 

“Mnch  as  it  grieves  me  as  a  father  to  say  that  my 
son  Theodore  has  turned  out  to  be  a  hypocrite  and  a  pre¬ 
varicator  that  is  the  reason  for  sending  you  this  letter.” 
Question  8,  page  9,  and  the  answer  were  read. 

Question  9,  page  9,  and  the  answer  were  read. 

Mr.  Clark  (Addressing  Mr.  Hilland) :  Is  there  any  objec¬ 
tion? 

Mr.  Hilland:  No;  I  withdrew  that  long  ago. 

Questions  1  and  2,  and  the  answers  thereto,  were  read. 
Mr.  Hilland:  I  withdraw  the  objection. 

Now,  I  think  Your  Honor,  all  the  rest  of  page  10  and 
down  to  question  4  on  page  11  is  clearly  objectionable — 
the  whole  of  it,  beginning  with  question  4. 

The  Court :  "What  page  ? 

Mr.  Hilland:  Page  10;  three-quarters  down  “Cavea¬ 
tor’s  Ex.  F.  1  and  F.  2  marked  for  identification,”  page  11. 

The  Court:  It  seems  to  me  that  the  letter  from  the  wit¬ 
ness  to  her  brother  is  inadmissible.  But  turn  to  page  11, 
question  5,  is  that  another  letter  from  them? 

Mr.  Hilland:  Yes,  I  have  no  objection  to  the  next  ex¬ 
hibit.  That  is  another  letter  in  question  4. 

Mr.  dark:  Your  Honor,  I  believe  the  letter  from  the 
witness  to  the  decedent,  which  was  written  shortly 

332  before  the  writing  of  the  will  and  the  change  of  the 
policy,  is  admissible.  There  is  no  question  but  that 

he  did  receive  it. 

The  Court:  Apparently  writing  to  find  out  what  the 
trouble  is. 

Mr.  dark :  To  show  it  was  not  answered. 

The  Court:  Does  this  letter  have  any  connection  with 
Exhibit  F.  2,  your  question  5  on  page  11 — does  that  have 
any  connection  with  her  letter,  which  is  Exhibit  E.  to  him? 
Mr.  Hilland :  No. 

Mr.  dark:  I  don’t  believe  there  is  relation  between 
them. 
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The  Court:  Then  I  don’t  see  the  admissibility  of  either 
letter  to  him. 

Mr.  Clark:  I  will  withdraw  my  offer  at  this  time  and 
let  it  go  in  with  Exhibit  A. 

May  I  have  the  right  to  reserve  it  until  later? 

The  Court:  Question  5,  page  11? 

The  Court:  Yes. 

Questions  4,  5  and  6  were  read,  and  the  answers. 

The  Court:  Bead  that  question  again.  I  don’t  under¬ 
stand. 

(Thereupon,  Mr.  Clark  read  question  6  as  follows:) 

“6.  Q.  Did  those  papers  come  to  your  attention  at  some 
time”? 

333  Questions  7  and  8,  page  11,  were  read,  and  the 
offer  of  Exhibits  by  Mr.  Hunt. 

Mr.  Clark:  Both  the  exhibits  are  marked  F.l  and  F.2. 
Mr.  Hilland:  Actually  marked  F.l  and  F.2  F.1  is  in 
the  same  category  as  Exhibit  E,  which  Your  Honor  just 
excluded. 

The  Court:  E? 

Mr.  Clark:  Yes. 

The  Court:  E  is  a  reply  to  him? 

Mr.  Clark:  No,  F.  1  and  2. 

The  Court:  F.2  is  a  reply  to  F.1? 

Mr.  Clark:  Yes,  sir. 

The  Court:  Then  I  will  receive  both  hers  and  his. 

Mr.  Hilland:  That  is  not  accurate,  Your  Honor. 

The  Court :  Let  me  see  them. 

Mr.  Hilland:  She  wrote  him  a  letter  and  he  told  her  to 
drop  the  subject.  If  you  read  his  letter  first,  you  will  get 
the  point.  (Beading) 

The  Court:  I  don’t  believe  it  is  admissible. 

Mr.  Clark:  May  I  say  in  regard  to  this:  That  Mr.  Hil¬ 
land  has  stated  he  does  not  object  to  F.2  going  in  for  the 
purpose  of  showing  the  state  of  the  testator’s  mind.  Now, 
you  cannot  show  the  testator’s  state  of  mind  unless  you  tie 
it  up  with  the  letter  he  received  from  his  sister, 

334  returned  to  her,  with  this  comment. 
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It  all  indicates  the  state  of  mind  of  the  decedent  on 
that  date.  The  note  indicates  it  was  received  by  him,  sent 
back  to  her  after  having  read  it,  and  the  note  indicates  his 
state  of  mind. 

m 

The  Conrt:  He  sent  her  letter  back? 

Mr.  Hilland:  There  is  no  indication  he  sent  it  back  to 
her.  They  are  tied  together.  It  is  from  Helen  to  the  de¬ 
cedent,  and  her  sister  Margaret  simply  testified  that  she 
fonnd  there  two  together,  and  the  evidence  shows — 

The  Conrt  (Interposing) :  I  think  it  is  clearly  hearsay. 

Mr.  Clark:  As  to  the  comment  in  Helen’s  letter,  I  think 
that  is  true,  but  to  show  a  question  was  raised  and  he 
answered  it  in  a  certain  way  indicates  his  mental  attitude 
at  that  time. 

The  Court:  I  will  let  them  do  this — but  this  is  not  wit¬ 
ness’  letter? 

Mr.  Hilland:  No,  Your  Honor,  it  is  not. 

The  Court:  The  letter  of  the  deceased’s  sister’s  sister? 

Mr.  Clark:  Brought  to  the  attention  of  the  decedent 
and  his  comment  upon  it. 

The  Court :  It  does  not  follow  that  that  is  so.  I  will  sus¬ 
tain  the  objection  to  that,  but  if  you  want  to  rear- 
335/353  gue  it  later  with  some  authority,  I  will  hear  you. 

Mr.  Clark:  Let  that  go  in  the  category  of  the 
other  letters,  then. 

(Thereupon,  Mr.  Clark  resumed  the  reading  of  the  depo¬ 
sition  as  follows:) 

Question  1  on  page  12  was  read ;  also  the  answer. 

Mr.  Hilland:  I  have  no  objection  to  Caveator’s  Exhibit 
G.  and  have  no  objection  to  F.2.  I  don’t  know  whether  he 
is  going  to  introduce  that. 

Mr.  Clark:  That  has  been  reserved  for  argument  later. 

Mr.  Hilland :  Exhibit  1-F.  is  not  admissible. 

The  Court:  They  go  together. 

Mr.  Clark:  They  go  together.  To  introduce  them,  to 
admit  them,  you  ought  to  introduce  them  together  and  not 
separate  them. 
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The  Court:  Now  yon  have  G? 

Mr.  Clark:  Yes,  sir.  The  envelope  is  marked  G. 

(To  the  jury) :  This  is  post-marked  “Washington,  D.C., 
Jnly  24, 1936, 12-PM,”  and  the  letter— 

Mr.  Hilland:  Jnst  a  minnte !  Yon  omitted  the  letterhead, 
Mr.  Clark. 

Mr.  Clark:  In  the  npper  left-hand  comer  on  the  envelope 
there  appears:  “T.  G.  Dewey,  A  &  N  Clnb,  Washington, 
D.C.,”  and  the  letter  is  on  the  letterhead  of  the  Army  and 
Navy  Chib. 

It  reads; 

354  “Dear  Helen  and  Margaret: 

“I  have  received  yonr  letters  and  have  not  an¬ 
swered  Margarets  becanse  of  her  expressed  belief  in  Theo¬ 
dore  and  her  lack  of  respect  in  regahl  to  my  judgment 
based  entirely  on  what  I  have  seen  and  heard  for  myself. 

•  ••••••••• 

355  “In  Margaret’s  reply  to  my  letter  no  mention 
was  made  of  Julius  nor  an  invitation  to  me  to  visit 

Cap.  I  have  her  letter  before  me  now  and  am  sure  (sure  is 
underlined)  of  what  I  write. 

“It  was  an  unnecessary  expense  to  register  your  letter 
as  I  am  given  my  mail  by  Edward  or  go  for  it  myself. 

“In  regard  to  Theodore  I  have  this  further  to  say — 
you  are  being  taken  in  by  a  19th  century  Dr.  Jekyll  and  Mr. 
Hyde,  and  he  is  the  most  selfish,  sneaking  and  untruthful 
person  it  has  ever  been  my  lot  to  know.  His  statement  to 
you  that  he  has  in  any  way  been  dealt  with  unfairly 

356  is  not  true.  When  Edward  was  out  of  the  city  last 
summer  Theodore  had  a  splendid  opportunity  to 

show  his  ‘great  love’  for  me — I  was  so  weak  the  entire 
summer  I  often  had  to  hold  onto  chairs  and  the  walls  to 
get  about,  and  notwithstanding  the  fact  that  he  had  told 
his  friends,  ‘I  was  liable  to  go  at  any  time,’  he  spent  every 
week  end  down  the  river  on  his  boat,  leaving  generally 
Friday  night  or  Saturday  morning  and  returning  late  Sun¬ 
day  night  or  Monday  morning,  and  on  at  least  one  of  these 
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trips  lie  was  gone  for  over  a  week  and  returned  home 
boasting  about  how  much  whisky  they  had  consumed. 

“I  was  anxious  to  see  how  he  would  pick  up  the  reins 
that  Edward  was  forced  to  throw  down  because  of  his 
(Theodore’s)  behavior. 

“I  could  write  you  hundreds  of  low  sneaking  things  he 
has  done  and  said  that  people  who  respect  their  * breeding’ 
that  you  write  me  about  never  do. 

“When  I  have  written  you  facts  in  regard  to  Theodore 
and  in  reply  and  questioned  by  the  two  of  you  as  to  my 
ability  to  render  justice,  you  then  place  me  in  a  position  to 
say  to  you  that  under  no  circumstances  do  I  care  or  want 
to  exchange  greetings  or  letters  in  the  future. 

“My  breeding  is  inborn  and  I  find  it  unnecessary  to  write 
or  talk  about  it. 

“In  this  my  last  letter  to  you,  I  have  to  say  that 
357  Theodore  has  been  given  a  chance  over  a  period  of 
years  and  he  has  been  found  more  than  wanting. 

“Since  you  are  convinced  he  is  so  fine  I  hope  you  will 
keep  him  there,  so  I  may  continue  the  improvement  in 
health  without  annoyance  from  him.” 

Signed  “Ted”. 

Question  2,  page  12  read  together  with  the  answer,  down 
to  question  3. 

Question  3  and  the  answer  read. 

Mr.  Clark:  Caveator’s  Exhibit  H.  H  marked  for  identi¬ 
fication. 

Question  4,  page  11  read.  Also  the  answer. 

This  Caveator’s  Exhibit  H  is  dated  August  6,  1936,  on 
the  letterhead  of  the  Army-Navy  Club,  Washington,  and 
reads  as  follows: 

“Dear  Margaret: 

“I  have  just  received  your  letter  and  I  recall  your  gra¬ 
cious  letter  in  which  you  spoke  of  Julius  and  also  of  me 
when  I  wrote  I  was  referring  to  the  letter  that  Helen  spoke 
of. 
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“I  was  quite  surprised  when  you  said  in  your  letter  ‘if 
you  wish  to  cast  off  your  sisters7  etc.  as  nothing  has  ever 
been  in  my  thoughts  except  to  have  the  greatest  love  and 
affection  for  you,  and  nothing  would  distress  me  more 
than  to  have  any  misunderstanding  bring  about 

358  such  a  thing. 

“You  must  believe  however  that  I  am  perfectly 
justified  in  whatever  action  I  have  taken  in  regard  to  Theo¬ 
dore  and  I  am  sure  that  if  Ridie  was  alive  she  would  more 
than  approve  my  conduct.  Consequently  I  was  obliged  to 
write  Helen  that  I  did  not  care  for  any  further  efforts  in 
behalf  of  Theodore  for  I  know  how  he  can  place  before 
you  how  he  has  been  persecuted.  He  knows  full  well  my 
reasons  but  he  does  not  tell  them  to  you.  I  am  sorry  that 
you  and  Helen  have  had  any  thought  of  my  changed  feeling 
for  you,  for  such  is  not  the  case.  You  must,  however,  allow 
me  to  run  my  own  household  and  not  be  influenced  by  any¬ 
thing  being  dished  out  to  you  by  Theodore. 

“"With  love  to  you  both. 

“Ted77. 

Question  No.  5,  page  12  read,  together  with  the  answer. 

Mr.  Clark:  This  is  Caveator’s  Exhibit  I  marked  for  iden¬ 
tification. 

The  Court:  Dated  what? 

Mr.  Clark:  September  20,  1936,  Exhibit  L 

I  will  read  this  to  the  jury. 

(Reading)  “Dear  Margaret: 

“I  received  your  nice  letter  yesterday  and  was  so  glad 
to  hear  that  Paul  had  entirely  recovered  from  his  opera¬ 
tions.  He  certainly  had  a  serious  time  of  it  and  I 

359  don’t  wonder  that  all  of  you  were  very  anxious. 

“I  asked  Edward  about  the  cars  and  he  said  the 
Oldsmobile  is  one  of  the  * — there  is  a  word  left  out  here 
— 7  in  the  price  class  and  that  the  Chrysler  Airflow  8  is 
one  of  the  best  made.  He  said,  however,  that  he  heard  one 
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had  to  be  carefnl  in  taking  turns  at  high  speeds,  that  there 
was  a  tendency  to  turn  over.  However,  I  don’t  suppose  you 
are  liable  to  drive  that  way. 

“By  the  way  will  you  tell  Helen  that  I  hear  that  the 
Washington  and  Suburban  bond  that  she  has  will  be  called 
in  November  and  as  it  is  so  difficult  to  get  any  bond  which 
gives  any  suitable  return  I  want  to  ask  her  to  return  it  to 
me  with  the  Int.  Mercantile  bond  and  also  sign  the  certifi¬ 
cates  of  stock  she  holds  and  send  them  also.  I  think  it  will 
be  much  better  for  us  both  for  me  to  send  her  a  check  in¬ 
stead  of  having  this  bother  that  we  have  had  lately  of 
sending  securities  back  and  forth.  Have  her  send  them 
c/o  Army  &  Navy  Club.  I  have  a  Lincoln  Zephyr  which 
has  run  over  5,000  miles  at  15  miles  to  the  gallon.  I  like 
it  much  better  than  any  car  I  have  ever  owned  and  I  have 
had  many  as  you  know. 

“With  love  to  all. 

“Ted”. 

Mr.  Hilland:  October  5,  1936,  is  “  J”? 

Mr.  Clark:  Correct. 

360  The  Court :  You  did  not  give  the  date  for  H  and 
L 

Mr.  Clark:  No.  There  is  no  date  in  the  testimony. 

This  is  “  J”  (indicating). 

Questions  1,  2  and  3,  page  13,  together  with  the  answers 
thereto  were  read. 

Mr.  Clark  (Indicating):  This  is  Caveator’s  Exhibit  J, 
dated  October  5,  1936.  The  postmark  on  the  envelope  is 
Washington,  D.  C.,  October  5,  7 :30  P.M.,  1936,  upper  left- 
hand  corner  contains  the  legend  “T.  G.  Dewey,  A  and  N 
Club,  Washington,  D.  C.,”  addressed  to  Miss  Helen  G. 
Dewey,  120  State  Street,  Montpelier,  Vermont,  and  the  let¬ 
ter  is  dated  October  5, 1936,  and  reads: 

“Dear  Helen: 

“I  received  your  letter  which  was  followed  by  the  second 
one  containing  the  two  bonds. 
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“I  noted  what  yon  said  about  being  unable  to  find  the 
stock  certificates  and  I  have  looked  very  carefully  in  my 
safe  deposit  box  without  finding  them.  I  am  of  the  opinion 
that  I  sent  the  certificates  at  the  same  time  I  sent  the  bond 
of  the  Washington  and  Suburban  Co. 

“However,  if  it  cannot  be  found  do  not  let  it  worry  you 
as  I  have  no  doubt  that  I  will  be  able  to  get  a  duplicate, 
though  I  do  not  know  at  present  how  I  will  have  to  go  about 
it.  It  is  possible  that  you  may  have  to  make  a  statement 
in  writing  that  the  certificates  have  been  lost.  How- 

361  ever  I  will  let  you  know  later  if  you  have  to  do  any¬ 
thing.  I  want  to  thank  you  for  sending  the  bonds  to 

me  as  I  would  prefer  to  send  you  a  check  each  year  to  make 
up  for  your  loss. 

“Edward  joins  me  in  love  to  you  all. 

“Affectionately, 

“Ted”. 

Mr.  Hilland:  I  made  no  objection  to  any  of  those  ex¬ 
hibits,  Exhibit  H,  Exhibit  I,  Exhibit  J. 

Mr.  Clark  (Reading) :  Caveator’s  Exhibit  EL  Marked 
for  identification. 

Question  No.  4  and  the  answer  was  read. 

Question  No.  5  and  the  answer  was  read. 

The  statement  by  Mr.  Hunt  was  read. 

Caveator’s  Exhibit  K  for  identification  is  addressed  to 
Miss  Helen  G.  Dewey,  120  State  Street,  Montpelier,  Ver¬ 
mont,  and  the  envelope  bears  the  postmark  Washington, 
D.  C.,  October  12,  1936,  7 :30  P.M.,  in  the  upper  left-hand 
comer  “T.  G.  Dewey,  A  and  N  Club,  Washington,  D.  C.” 
and  the  letter  is  written  on  the  letterhead  of  The  Army  and 
Navy  Club,  Washington,  dated  October  12, 1936,  addressed 
to: 

« 

“Dear  Helen: 

“I  received  the  registered  letter  this  morning  containing 
the  shares  of  this  Lincoln  Service  Co.  and  for  which  I  want 
to  thank  you.  As  you  did  not  sign  the  certificates  I 

362  am  sending  you  two  slips  to  sign  instead  of  sending 
back  the  certificates  to  you  for  that  purpose. 
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“It  will  not  be  necessary  to  register  them,  just  enclose 
them  in  an  envelope  and  send  it  to  me  at  the  Army  &  Navy 
Club. 

“I  am  glad  yon  were  able  to  locate  the  certificates  and 
it  probably  will  save  me  some  extra  trouble. 

“Affectionately, 

“Ted”. 

Mr.  Hilland:  I  made  no  objection  to  any  of  those  ex¬ 
hibits,  H,  I,  J  and  K. 

Question  No.  6  on  page  13  was  read  and  the  answer. 

The  comment  by  Mr.  Hunt  was  read. 

The  comment  by  Mrs.  Howland  was  read. 

Mr.  Hilland:  I  object  because  it  was  not  responsive  to 
the  question.  (Reading)  You  asked  if  any  other  corres¬ 
pondence  and  she  has  answered  that  question. 

The  balance  of  the  page,  13,  was  read. 

The  Court:  I  overrule  the  objection.  Go  ahead. 

Mr.  Hilland :  Mr.  Hunt  said  it  was  a  matter  of  identify¬ 
ing  what  it  was. 

The  Court:  That  is  all  it  ends  up  to  now. 

The  comment  by  Mrs.  Howland  at  the  top  of  page  14  was 
read. 

Question  1,  and  the  answer,  at  the  top  of  page  14 
363  was  read. 


364  Question  2,  page  14,  was  read,  and  the  answer. 

Question  3,  page  14,  was  read,  and  the  answer. 

Question  4  was  read. 

Mr.  Hilland:  I  object  to  that  question.  Your  Honor  may 
want  to  read  my  objection.  It  is  on  the  bottom  of  page 
14,  and  the  top  of  page  15.  (Original  deposition  handed  to 
the  Court  by  counsel.) 

The  Court:  I  overrule  the  objection. 

Mr.  Clark:  Very  well.  Will  you  read  the  last  question 
I  read  (addressing  the  reporter)  t 


(Question:  Have  you  any  other  correspondence  between 
your  brother  and  Helen  and  your  brother  and  you  except 
what  has  been  produced  here?) 

The  Court :  Other  than  what  may  appear  in  the  exhibit 
of  May,  1936, — 

Mr.  Hilland:  Just  a  moment,  I  objected  to  the  line  of 
questions  and  I  don’t  think  they  are  relevant  to  any  issues 
involved. 

The  Court:  Well,  you  are  speaking  now,  Mr.  Hilland, 
of  questions  2  through  10? 

Mr.  Hilland :  Yes,  Your  Honor. 

The  Court:  I  think  they  are  relevant.  I  overrule  the 
objection. 

365  Questions  No.  1  through  14  were  read,  and  the 
answers  thereto. 

Mr.  Hilland :  Just  a  minute.  I  object  to  that  on  the 
ground  it  called  for  a  conclusion  of  the  witness. 

The  Court:  The  same  ruling. 

Mr.  Clark :  The  next  exhibit. 

Mr.  Hilland:  Objected  to  on  the  same  ground. 

The  Court:  The  same  ruling. 

Question  15,  page  15,  was  read,  and  the  answer. 

Mr.  Hilland :  I  move  to  strike  that  out  on  the  ground  it 
calls  for  a  conclusion  of  the  witness. 

The  Court :  The  same  ruling. 

Question  1,  and  the  answer,  on  page  16  were  read. 

Mr.  Hilland:  I  move  to  strike  that  out  on  the  ground  it 
calls  for  the  conclusion  of  the  witness. 

The  Court:  The  same  ruling. 

Questions  2  through  7,  and  the  answers,  were  read,  on 
page  16. 

•  ••••••••• 

366  Question  5,  “How  long  did  they  stay  in  your 
camp  at  Willoughby  on  the  next  day  they  returned? 

Answer:  They  left  the  same  day.” 
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(Thereupon,  Mr.  Hilland  read  the  cross-examina- 
369  tion  of  Mrs.  Margaret  Howland  by  himself,  Mr. 

Altmann  continuing  impersonating  the  witness,  Mrs. 
Howland.) 

Questions  1  through  14,  inclusive,  were  read,  and  the 
answers  thereto,  on  page  20;  and  the  balance  of  question 
and  answer  at  the  top  of  page  21. 

Questions  Nos.  1  through  12  inclusive,  and  the  answers 
thereto,  were  read  on  page  21. 

Questions  1  through  8,  inclusive,  and  the  answers  there¬ 
to  ;  together  with  the  comment  by  counsel,  Mr.  Hilland  and 
Mr.  Hunt  were  read,  page  22. 

Questions  No.  1  through  7,  and  the  answers  thereto,  were 
read  after  which  the  following  comment  by  Mr.  Hilland,  in 
the  deposition,  was  read:  “I  move  to  strike  out  her  an¬ 
swer  now  and  also  her  answer  on  direct  examination  about 
the  kind  of  work  Theodore  M.  was  engaged  in,  and  his 
specialty,  on  the  ground  the  testimony  shows  her  previous 
answer  was  based  on  hearsay. 


372  Questions  11  and  12  inclusive  were  read,  and  the 
answers  thereto,  on  page  23. 

Questions  1  through  5  were  read,  with  the  answers  there¬ 
to,  and  the  comment  by  counsel,  Mr.  Hilland,  as  follows  “I 
believe  that’s  all,  Mrs.  Howland.  Excuse  me,  let  me  ask 
my  clients  if  they  can  think  of  anything  else. 

That  concludes  page  24  of  the  deposition. 

Redirect  examination  of  Mrs.  Howland  by  Mr.  Hunt 
was  read  by  Mr.  Clark,  with  Mr.  Altmann  still  in  the  wit¬ 
ness  chair  reading  the  answers  on  behalf  of  the  witness, 
Mrs.  Howland. 

Questions  1  through  8,  inclusive,  were  read,  and  the  an¬ 
swers  thereto  and  the  comment  by  counsel,  Mr.  Hunt, 

373  as  follows  “That’s  all.” 

That  concludes  page  25. 

Mr.  Clark:  Now,  if  Your  Honor  please,  we  submit  the 
deposition  of  Fred  Arthur  Howland. 
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This  deposition,  of  course,  Mr.  Altmann  is  reading  in 
the  place  of  Mr.  Fred  Arthur  Howland. 

Page  26  of  the  deposition  was  read  in  its  entirety. 

Page  27  of  the  deposition  was  read  in  its  entirety. 

Questions  1  through  5,  inclusive,  were  read,  with  the 
answers  thereto,  on  page  28. 

Mr.  Hilland:  I  made  an  objection  there,  Your  Honor 
(reading)  :  “That  calls  for  the  conclusion  of  the  witness 
and  move  to  strike  out  his  answer  to  that  and  the  previous 
question  on  the  same  ground.” 

(Thereupon,  the  deposition  was  handed  to  the  Court  by 
Mr.  Altmann.) 

The  Court:  The  same  ruling. 

You  may  proceed. 

Questions  6  through  14,  inclusive,  were  read,  and  the 
answers  thereto,  on  page  28. 

Questions  1  through  12  were  read,  and  the  answers  to 
questions  1  through  11  were  read, 


374  The  question  at  the  top  of  page  30,  No.  1,  was 
read. 

Mr.  Hilland  (Interposing) :  Your  Honor,  I  want  to  ob¬ 
ject.  I  am  sure  the  answer  went  way  beyond  the  scope  of 
the  question. 

He  simply  asked  for  a  time  when  he  saw  Edward,  and  he 
went  away  beyond  that,  and  stated  something  that  is  based 
clearly  on  hearsay. 

The  Court :  Is  this  question  3  on  page  30  you  are  object¬ 
ing  to? 

Mr.  Hilland:  Yes,  Your  Honor. 

The  Court:  Well,  I  overrule  the  objection  to  that. 

Mr.  Hilland:  Did  Your  Honor  observe  it  was,  “Do  you 
remember  when  it  was  last  you  saw  Edward?”  He  went 
way  beyond  that. 

The  Court:  Not  way  beyond. 

Mr.  Hilland:  Beyond  it.  It  is  based  on  hearsay.  What 
he  said  couldn’t  be  based  on  his  own  knowledge. 
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The  Court:  This  is  question  3? 

Mr.  Hilland:  Yes. 

The  Court:  He  went  down  to  Washington. 

Mr.  Hilland :  Yes,  sir. 

375  The  Court:  There  is  no  hearsay  about  that. 

You  may  read  that.  Bead  the  question  again. 

Mr.  Clark :  I  believe  I  skipped  question  2. 

Question  2  was  read  and  the  answer  thereto. 

Question  3,  on  page  30,  was  reread,  pursuant  to  the  di¬ 
rection  of  the  Court. 

The  answer  to  question  3  was  read. 

Question  4  was  read,  and  the  answer  thereto. 

The  balance  of  page  30  was  read,  ending  with  question 
14. 

Mr.  Hilland:  Your  Honor,  there  is  an  objection  at  the 
top  of  page  31.  There  is  the  answer  and  my  objection  to  it. 

(Thereupon,  the  deposition  was  handed  to  the  Court  by 
Mr.  Altmann.) 

The  Court:  I  overrule  the  objection. 

Mr.  Clark :  Rereading  question  14  at  the  bottom  of  page 
30. 

The  answer  to  question  14  on  page  30  was  read  as 
follows : 

Answer:  That  letter  contained  the  first  intimation  that 
any  of  us  had  that  Theodore’s  conduct — 

The  Court:  Theodore’s  what? 

(Continuing  reading)  “that  Theodore’s  conduct  had  been 
displeasing — that  Tate’s  conduct  had  been  displeasing  to 
his  father — and  that  not  only  was  surprising,  that  phase 
of  it — but  Susan  had  been  traveling  about,  she  spent  a  year 
in  Switzerland — been  traveling  alone — and  the  reasons 
given  in  that  letter  why  she  shouldn’t  come  down, 

376  as  she  asked,  seemed  very  disturbing  to  the  family, 
and  so  I  went  back  hoping,  that  is — I  also  went  per¬ 
haps  more  as  a  messenger  more  than  anything  else,  but  I 
hoped  we  might  be  able  to  clear  up  somewhat  the  relation¬ 
ships  between  the  family  members.” 
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The  balance  of  page  31  was  read,  questions  1  to  10,  both 
inclusive. 

Questions  1,  2  and  3,  on  page  32,  were  read,  and  the  an¬ 
swers  thereto. 

Mr.  Hilland  (Beading) :  “You  say  ‘Ted’ — you  mean  the 
decedent — the  testator? 

“Mr.  Howland:  Yes. 

“Answer:  And  I  took  occasion  to  make  some  inquiries 
with  reference  to  Selma — not  of  them  but  people  whom  I 
know  knew  and  met  there  in  Washington.” 

Questions  4,  5  and  6  were  read,  and  the  answers  to  ques¬ 
tions  4  and  5. 

Mr.  Hilland:  I  withdraw  the  objection  I  made  (referring 
to  objection  appearing  in  the  middle  of  page  32). 

The  answer  to  question  No.  6  was  read  as  follows:  “Not 
in  the  least.” 

Questions  7  and  8  were  read,  and  the  answers  theretp. 

Question  9  was  read. 

Mr.  Hilland :  Go  ahead. 

The  answer  to  question  No.  9  was  read. 

Question  No.  10  was  read  and  the  answer  thereto. 
377  Mr.  Hilland  (Beading) :  No — he  said  he  spent  two 
or  three  days  there. 

Question  11,  at  the  bottom  of  page  32,  was  read  and  the 
answer  thereto. 

Mr.  Hilland  (Beading) :  “That’s  all  right;  you  have  been 
talking  about  his  conversation  with  Commander  Dewey 
when  you  asked  about  that?”  (at  the  top  of  page  33.) 

Question  1  through  5,  inclusive,  and  the  answers  thereto 
were  read. 

Mr.  Hilland:  Now,  if  Your  Honor  please,  I  made  a  series 
of  objections  on  page  33. 

What  I  want  to  say  is,  I  want  to  withdraw  them. 

Mr.  Clark:  Down  to  where,  Mr.  Hilland? 

Mr.  Hilland:  Down  to  the  middle  of  page  34. 

Mr.  Clark:  Down  to — 
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Mr.  Hilland:  Question  5.  I  still  stand  on  my  objections 
to  questions  5  and  6,  but  I  withdraw  them  all  up  to  page 
34. 

Questions  5,  6,  7  and  8,  and  the  answers  thereto,  on  33 
were  read. 

Mr.  Hilland:  Read  his  comment  at  th  etop  of  page  34. 

Mr.  Clark  read  as  follows:  “Mr.  Howland,  I  can’t  say 
that  I  did.” 

Then  there  is  an  objection  by  Mr.  Hilland,  which  he  has 
withdrawn;  and  then  the  following. 

“Mr.  Howland:  She  began  to  berate  me  for  the 
378  investigations  I  had  been  trying  to  make,  and  either 
she  or  I  hung  up  the  telephone.  My  impression  was 
that  she  did,  but  the  whole  thing  was  so  brief  that  it’s  hard 
to  describe. 

Question  1  and  the  answer  thereto,  on  page  34  were  read. 

Questions  2,  3,  and  4,  and  the  answers  thereto  were  read. 

Question  No.  5  was  read. 

Mr.  Hilland:  Your  Honor,  that  is  where  I  objected  to 
the  next  two  questions. 

(Thereupon,  the  deposition  was  handed  to  the  Court.) 

The  Court:  You  are  objecting  to  5  and  6? 

Mr.  Hilland :  Yes. 

The  Court:  Do  you  want  to  be  heard  on  that,  Mr.  dark? 

Mr.  Clark:  I  don’t  believe  so. 

Questions  No.  1  to  7,  inclusive,  were  read,  but  only  the 
answers  to  questions  1  through  6. 

Mr.  Hilland:  I  objected  to  the  question  7  on  the  ground 
the  q  uestion  is  too  general. 

The  Court:  You  may  answer. 

The  answer  to  question  No.  7,  page  35,  was  read.  There¬ 
upon  the  following  on  page  35  was  read: 

“Mr.  Hunt:  July  24th. 

“Answer.  Yes,  that  was  so  definite  that  it  throws  some 
light  on  the  subsequent  correspondence.” 

Question  No.  8  was  read. 

The  answer  was  read. 

Question  No.  9  was  read. 


379 
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Mr.  Hilland:  I  objected  to  that  question,  Your  Honor, 
because  it  calls  for  mental  processes. 

Mr.  Clark  (Continuing  reading) : 

“Mr.  Hunt:  He  is  entitled  to  state  what  his  mental 
process  was. 

“A:  It  did.” 

Question  No.  1  and  question  No.  2,  together  with  the 
answers  were  read. 

Question  No.  3  was  read. 

Mr.  Clark:  This  is  page  36,  Your  Honor. 

Mr.  Hilland:  I  objected  to  that.  He  is  just  asking  for 
the  witness 1  observation  about  something  he  has  written. 

The  Court:  Do  you  want  to  be  heard  on  that,  Mr.  Clark? 

Mr.  Clark:  I  think  the  question  is  clarified  there. 

The  Court :  All  he  is  saying  is  what  the  letter  itself  says. 

Mr.  Clark:  That  is  right. 

The  Court :  I  sustain  the  objection.  I  think  I  will  over¬ 
rule  the  objection  as  to  question  No.  9. 

Mr.  Hilland:  While  you  have  it,  Your  Honor,  I  ask  you 
to  look  at  question  No.  3,  on  the  next  page.  That  is  page 
36. 

The  Court:  I  overrule  the  objection. 

380  Mr.  Hilland:  (Reading  question  No.  3)  “Have  you 
ever  seen  anything  in  his  conduct,  supporting  those 
charges  of  his  father?” 

He  was  not  present. 

The  Court:  Certainly  not. 

Mr.  Hilland :  Based  the  charges — 

The  Court:  That  is  right.  He  is  entitled  to  say  as  far 
as  his  observation  may  have  been — he  saw  nothing  as  a 
basis  for  such  charge;  to  indicate  the  kind  of  conduct  of 
which  the  father  complained.  It  is  for  the  jury  to  say. 

He  is  being  asked  about  his  own  observation  of  the 
individual  in  question.  Obviously,  it  goes  without  saying, 
he  does  not  know  whether  or  not  the  brother-in-law  was 
right  about  his  accusations. 

Mr.  Hilland :  It  shows  he  was  never  in  the  home  during 
the  occurrence  of  these  events  and  only  then  in  the  home  in 
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August  after  the  happening  of  these  events,  and  he  hap¬ 
pened  to  be  there  only  a  matter  of  minutes. 

The  Court:  Perhaps  so,  hut  he  has  testified  prior  to 
this  that  the  son  Tate  visited  them. 

Mr.  Hilland:  He  never  testified  even  that  he  saw  him 
in  the  summertime.  He  was  busy  and  only  got  over  there 
week  ends  and  he  hasn’t  placed  himself  there  when  the 
father  and  “Tate”  were  present. 

He  has  shown  no  foundation  for  any  knowledge  what¬ 
soever. 

381  The  Court:  This  is  Fred  Howland? 

Mr.  Hilland:  Yes. 

The  Court:  Perhaps  I  am  wrong.  I  was  under  the  im¬ 
pression  that  he  had  testified  “Tate”  had  been  up  there 
and  visited  with  them. 

Mr.  Clark:  That  is  my  understanding. 

Mr.  Hilland:  Yes,  but  his  father  wasn’t  there  then. 

The  Court :  It  would  make  no  difference.  He  is  talking 
about  the  conduct  of  the  man,  the  brother-in-law  who  he 
is  accusing  of  misconduct.  Whether  he  had  opportunity  to 
observe,  it  is  for  the  jury  to  judge.  He  may  not  have  been 
in  a  position  really  to  have  an  opinion. 

Mr.  Hilland :  Here  is  the  thought.  His  father  was  talk¬ 
ing  about  things  that  occurred  within  his  knowledge  and 
not  within  the  knowledge  of  Fred  Howland.  On  the  other 
hand  Howland  is  talking  about  things  not  within  the  knowl¬ 
edge  of  the  father.  He  is  talking  about  two  different  things. 

The  Court:  They  are  talking  about  two  aspects  of  the 
same  thing. 

Mr.  Hilland :  No. 

The  Court:  I  don’t  agree.  The  father  is  talking  about 
the  conduct  of  Tate.  He  specified  the  conduct  he  has  wit¬ 
nessed.  He  says  he  has  not  seen  anything  to  indicate  the 
kind  of  conduct  the  father  complains  of. 

As  I  say,  that  is  a  matter  of  weight  and  value  for 

382  the  jury.  It  may  be  the  jury  will  throw  that  away  as 
being  negligible.  This  witness  is  speaking  within  his 
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limited  observation — he  has  seen  nothing.  I  think  he  is 
entitled  to  say  that. 

Mr.  Hilland:  Supporting  those  charges  of  his  father? 

The  Court :  Yes,  that  is  a  conclusion.  I  think  he  can  still 
answer,  however.  Well,  he  can  answer  as  he  has  answered. 
He  couldn’t,  obviously,  on  the  face  of  it,  support  the 
charges  of  his  father. 

Mr.  Clark:  These  charges  were  general  charges. 

The  Court :  Some  were  general ;  some  were  specific.  This 
answer  goes  to  the  general  and  not  to  the  specific. 

Mr.  Hilland:  It  is  like  asking  this  witness  whether  or 
not  he  has  any  knowledge  of  the  truth  of  those  charges.  It 
is  not  material  whether  or  not  the  witness  knows  them  or 
not. 

The  Court :  The  character  and  conduct  of  Theodore,  the 
son,  is  in  issue  in  this  case. 

Mr.  Hilland :  Yes,  in  a  limited  way. 

The  Court:  His  father  has  specified  and  his  father  has 
generalized.  He  has  done  both — of  things  this  witness 
obviously  has  no  knowledge.  He  has  no  knowledge  of  things 
that  happened  down  here  when  he  was  in  Vermont,  but  he 
had  some  opportunity  to  observe  his  son  when  he  had  seen 
him  when  he  was  in  Vermont.  He  says  he  saw  nothing, 
observed  nothing,  which  would  indicate  the  kind  of  man  the 
father  contended. 

383  To  that  extent,  it  is  admissible,  and  to  the  further 
extent — 

Bead  the  question,  Mr.  Clark. 

Mr.  Clark:  Question  3,  page  36  (reading): 

“3.  Question.  Have  you  ever  seen  anything  in  his  con¬ 
duct,  supporting  those  charges  of  his  father? 

The  Court:  We  jumped. 

Mr.  Hilland:  The  objection  to  No.  7,  on  page  35  was 
sustained. 

The  Court:  Bight,  and  I  overrule  the  objection  as  to 
No.  9. 

Mr.  Clark :  I  began  with  question  8  on  page  35.  (Bead¬ 
ing): 
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1  ‘8.  Question.  And  you  knew  about  this  letter  the  time 
you  went  to  Washington? 

“Answer.  I  certainly  did.” 

Question  No.  9,  page  35  was  reread,  and  the  answer  there¬ 
to  was  read. 

Mr.  Clark:  I  have  read  questions  1,  2  and  3  on  page  36 
and  then  the  objection  was  made  by  Mr.  Hilland,  which  we 
discussed. 

Then  the  following: 

Mr.  Hunt:  Is  there  anything  you  would  care  to  add  to 
your  deposition,  Mr.  Howland? 

Mr.  Hilland  (Reading) :  I  object  to  that  on  the  ground 
the  question  is  too  general. 

384  Mr.  Clark  (Reading):  “Mr.  Howland,  I  don’t 
know  that  there  is. 

“Mr.  Hunt:  I  am  simply  anxious  to  get  all  the  informa¬ 
tion  that  is  proper  and  within  your  power  to  give.  That 
is  why  I  am  asking  that  general  question. 

“You  may  cross  examine.’ ’ 

And  that  completes  the  direct  examination. 

Cross-Examination  of  Mr.  Howland  was  read  by  Mr. 
Hilland,  with  Mr.  Altmann  impersonating  the  witness,  Fred 
Arthur  Howland,  in  the  witness  chair. 

Mr.  Hilland  (Reading) :  Question  1.  “Mr.  Howland,  you 
‘  feel’  like — leave  that  out. 

Question  No.  2  and  the  answer  was  read. 

Question  No.  3  and  the  answer  was  read. 

Question  No.  4  and  the  answer  was  read. 

Question  No.  5  and  the  answer  was  read. 

Question  No.  6  was  read  and  then  the  following  “Mr. 
Hunt :  Just  a  minute,  I  think  the  letter  should  be  produced. 

“Answer.  I  may  have. 

“Mr.  Hunt:  This  is  not  cross-examination.” 

Mr.  Hilland:  Then  I  said,  “Yes,  it  is.” 

“Mr.  Hunt:  I  have  asked  him  nothing  about  1949. 

Mr.  Hilland:  I  am  entitled  to  ask  him  about  that  to 
show  his  interest  and  bias  if  nothing  else. 
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“Mr.  Hunt:  He  is  entitled  to  have  the  letter  pre- 

385  sented  to  him.” 

Mr.  Hill  and :  Do  you  want  to  object  to  Mr.  Hunt’s 
statement,  Mr.  Clark? 

Mr.  Clark:  Object  to  Mr.  Hunt’s  statement? 

Mr.  Hilland:  Yes. 

Mr.  Clark:  No. 

Mr.  Hilland:  I  will  go  to  7  then;  is  that  all  right? 

Mr.  Clark:  Yes. 

The  question  No.  7  and  the  answer  thereto  was  read,  and 
the  following  statement  by  Mr.  Hunt:  “He  is  entitled  to 
have  the  letter  presented.” 

Question  No.  8  and  the  answer  thereto  was  read. 
Question  No.  9  and  the  answer  thereto  was  read. 
Question  No.  10  was  read. 

Mr.  Clark:  I  won’t  bother  about  that. 

The  Court:  Mr.  Clark,  when  you  talk  down  to  your 
table,  I  can’t  hear  what  you  said. 

Page  38  of  the  deposition  was  read. 

Page  39  of  the  deposition  was  read. 

Question  1  at  the  top  of  page  40  was  read. 

The  answer  to  question  1  on  page  40  was  read  as  follows : 
“Answer.  This  letter  refreshes  my  memory — it  must 
have  been  in  early  August — I  can’t  make  that  out.  It 
looks  like  36. 

Mr.  Hilland:  The  transcript  shows  37,  but  it  was 

386  36.  I  was  there. 

Mr.  Clark:  No.  1,  top  of  page  40. 

The  Court:  It  should  be  “36”  instead  of  “37”? 

Mr.  Clark:  Better  change  that. 

Mr.  Hilland :  Suppose  I  start  over. 

Page  40  of  the  deposition  was  read. 

Page  41  of  the  deposition  was  read. 

Page  42  of  the  deposition  was  read. 

Page  43  of  the  deposition  was  read. 

Page  44  of  the  deposition  was  read. 

Page  45  of  the  deposition  was  read  to  and  including  ques¬ 
tion  11  and  the  answer  thereto. 
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Then  the  following  reading:  “12.  Q.  Can  yon  tell  any 
visit  between  that  year  and” — the  reporter  has  “1923”.  I 
think  it  should  be  1933. 

Mr.  Clark:  Yes,  1933. 

Mr.  Hilland:  Can  it  be  stipulated  it  should  he  1933? 

Mr.  Clark:  Yes. 

The  question  No.  12  was  reread  and  the  answer  thereto 
was  read. 

Page  46  of  the  deposition  was  read. 

Page  47  question  No.  1  and  the  answer  was  read. 

Question  No.  2  and  the  answer  was  read. 

Question  3  and  the  answer  were  read. 
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CHARLES  L.  BROWN 

was  produced  as  a  witness  on  behalf  of  the  plaintiff,  and 
having  been  first  duly  sworn,  took  the  witness  chair  and 
testified  as  follows : 

Direct  Examination 

By  Mr.  Clark: 

Q.  Will  you  please  state  your  full  name?  A.  Charles 
L.  Brown. 

Q.  Where  do  you  live?  A.  2202  P  Street,  North- 

394  west. 

Q.  What  is  your  occupation?  A.  Insurance  agent. 
Q.  And  by  whom  are  you  employed?  A.  Well,  the 
Traveller’s  Insurance  Company  is  the  company  I  represent. 

Q.  How  long  have  you  been  working  for  them?  A.  Oh, 
thirty  years. 

Q.  Do  you  know  Mr.  Theodore  Macrea  Dewey?  A.  I 
do. 

Q.  Do  you  know,  or  did  you  know,  Commander  Theodore 
Gibbs  Dewey  in  his  lifetime?  A.  Captain  Theodore  Mac- 
rea’s  father? 

Q.  Yes.  A.  I  can’t  recall  his  first  name. 
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Q.  He  was  his  father,  yes.  A.  Yes,  I  met  him.  I  don’t 
know  his  first  name. 

Q.  When  did  yon  meet  Captain  Dewey’s  father?  A.  I 
would  say  in  1933. 

Q.  Had  you  known  Theodore  Macrea  Dewey,  who  is 
referred  to  as  “Tate”,  prior  to  that  time?  A.  He  came 
with  us  about  May  or  June  of  1932. 

Q.  Did  you  know  him,  get  to  know  him  well  while  with 
the  company?  A.  Very  well. 

395  Q.  What  occasioned  you  to  meet  Commander 
Dewey  in  1933?  A.  His  son  Ted  had  asked  me  to 

dinner. 

Q.  Where  did  he  invite  you  to  dinner?  A.  An  apart¬ 
ment  house  on  the  east  side  of  18th,  between  I  and  K. 

Q.  Did  you  go  there  to  dinner?  A.  I  did. 

Q.  Who  was  present?  A.  A  young  lady  named  Selma 
and  the  other  Mr.  Dewey. 

Q.  That  is  Edward?  A.  Yes. 

Q.  Is  that  the  first  time  you  had  met  Edward?  A.  Yes. 
Q.  How  long  were  you  there  upon  that  occasion?  A.  If 
I  recall  correctly,  on  almost  every  occasion  I  was  there  I 
left  shortly  after  dinner,  because  Ted  had  things  he  wanted 
to  do. 

Q.  You  were  there  for  a  period  of  an  hour  or  an  hour 
and  a  half?  A.  I  would  say  at  least  an  hour,  yes. 

Q.  Did  “Tate”  Dewey  and  his  father  converse?  A.  Oh, 
yes.  I  remember  the  elder  Mr.  Dewey  was  very  much  inter¬ 
ested  in  his  work  and  wanted  to  know  how  he  was  coming 
along. 

Did  he  discuss  that  with  you?  A.  The  insurance 

396  business,  yes. 

Q.  Did  he  discuss  that  with  you  and  “Tate”?  A. 

Yes. 

Q.  Did  Edward  enter  into  this  conversation?  A.  Re¬ 
gards  insurance,  no. 

Q.  Did  you  discuss  other  topics?  A.  We  might  have; 
none  that  I  recall 
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Q.  Were  you  there  on  other  occasions?  A.  Oh,  yes;  a 
number  of  times. 

Q.  During  what  period  of  time?  A.  I  would  say  be¬ 
tween  1933  and  1934. 

Q.  Do  you  know  approximately  how  often  you  did  visit 
there?  A.  No,  sir;  I  know  I  went  a  number  of  times  when 
the  elder  Mr.  Dewey  was  there  and  his  brother  and  the  lady 
were  not  there. 

Q.  By  the  elder  Mr.  Dewey,  meaning  the  father?  A. 
The  father  wasn’t  there. 

Q.  On  other  times  you  visited  there,  the  father  was  there 
and  Theodore  was  present?  A.  Yes. 

Q.  Do  you  know  how  many  times  those  were?  A.  Only 
two  definite  times  that  I  recall,  but  I  am  quite  sure  I  was 
there  more  than  that. 

During  the  period  from  1933  and  1934?  A.  Yes, 
397  sir. 

Q.  Did  you  have  an  opportunity  to  observe  the 
relationship  between  Commander  Dewey  and  his  son,  Theo¬ 
dore,  on  these  occasions?  A.  Yes. 

Q.  What  was  the  attitude  of  Commander  Dewey  toward 
his  son  “Tate”  on  these  occasions? 

Mr.  Hilland :  Just  a  minute !  I  object.  It  calls  for  a  con¬ 
clusion  of  the  witness. 

The  Court:  The  same  ruling. 

You  may  answer. 

The  Witness:  Would  you  mind  stating  that  again, 
please? 

By  Mr.  Clark: 

Q.  What  was  the  attitude  of  the  father  toward  “Tate” 
on  these  occasions?  A.  Very  fatherly  and  very  friendly. 

Q.  What  was  the  attitude  of  Tate  towards  his  father  on 
these  occasions?  A.  I  have  always  known  him  to  be  very 
solicitous  in  every  way  about  his  father. 

Q.  Did  you  notice  on  these  occasions  any  friction  or 
disagreements  between  the  father  and  con,  “Tate”?  A. 
I  did  not. 
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Q.  Any  friction  or  disagreements  between  “Tate”  and 
his  brother  Erward  or  Miss  Sinclair?  A.  No,  I 

398  did  not. 

Q.  So  far  as  you  know,  there  was  a  very  normal, 
friendly  relationship?  A.  To  all  appearances,  yes. 

Q.  Did  you  on  any  occasion  have  a  drink  before  dinner? 
A.  Yes,  I  have. 

Q.  Did  “Tate”  also  take  a  drink  before  dinner? 

The  Court  (Interposing) :  Do  you  mean  in  the  apart¬ 
ment? 

Mr.  Clark:  Yes,  sir. 

The  Court:  In  the  presence  of  whom? 

By  Mr.  Clark: 

Q.  Was  that  in  the  presence  of  Commander  Dewey?  A. 
Yes. 

Q.  Do  you  remember  on  any  occasion  when  Commander 
Dewey  took  a  drink?  A.  Surely,  on  one  occasion  I  remem¬ 
ber,  yes. 

Q.  Did  he  ever  object  to  “Tate”  having  a  drink  before 
dinner  or  serving  it?  A.  Never  that  I  heard  of. 

Q.  (Continuing)  While  you  were  there?  A.  No,  he  had 
no  objection  to  the  serving  of  drinks  while  I  was  in  the 
apartment. 

Q.  Do  you  know  about  how  many  occasions  it  was  you 
were  there  when  Commander  Dewey  and  “Tate”  were 
present  either  for  dinner  or  on  other  occasions?  A. 

399  No,  I  have  no  idea  to  the  number.  As  I  said,  I  feel 
sure  it  must  have  been  any  number  of  times,  in  addi¬ 
tion  to  the  incident  I  remember  on  the  discussion  of  insur¬ 
ance. 

Mr.  Clark:  No  further  questions. 

Cross-Examination 

By  Mr.  Hilland: 

Q.  Mr.  Brown,  were  you  at  Commander  Dewey’s  apart¬ 
ment  on  more  than  two  occasions?  A.  Two  I  remember 
while  he  was  there. 
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Q.  You  remember  two  while  he  was  there?  A.  Yes. 

Q.  Were  they  both  in  1933  or  1934?  A.  As  I  say,  I  was 
there  a  number  of  times  but  I  wouldn’t  know  the  exact 
date. 

Q.  You  can  only  fix  two  times  definitely  and  they  were 
both  in  1933  or  1934? 

The  Court  (Interposing) :  He  says  he  was  there  a  num¬ 
ber  of  times,  but  he  can  only  remember  two  times  that  the 
father  was  definitely  present;  correct? 

The  Witness:  Yes,  Your  Honor. 

By  Mr.  Hilland: 

Q.  You  testified  Commander  Dewey  took  a  drink  on  one 
of  those  occasions;  what  kind  of  drink?  A.  That  I  cannot 
say. 

Q.  Do  you  remember  any  circumstances  surround- 
400  ing  the  taking  of  the  drink  on  that  occasion?  A. 

No.  Whoever  served  the  drinks,  I  recall  asking  him 
if  he  would  have  a  drink  and  he  said,  a  small  one. 

Q.  You  don’t  know  what  was  in  his  glass?  A.  I  don’t 
know  what  it  was. 

Mr.  Hilland :  That  is  all. 

The  Court :  You  are  excused. 

The  Witness :  Thank  you. 

(The  witness  was  excused.) 

Mr.  Clark :  Call  Mr.  Latimore. 

Whereupon, 

HENRY  A.  LATIMORE 

was  produced  as  a  witness  on  behalf  of  the  plaintiff,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  Examination 
By  Mr.  Clark: 

Q.  Will  you  please  state  your  full  name?  A.  Henry  A. 
Latimore. 


193 


Q.  Where  do  you  live?  A.  5623  Oak  Place,  Bethesda, 

Maryland. 

•> 

Q.  What  is  your  occupation?  A.  Insurance  agent 
Q.  Where  are  you  employed?  A.  I  am  an  agent  in  the 
Branch  Office  of  the  Travellers  Insurance  Company. 

401  Q.  Washington,  D.  C.?  A.  Yes. 

Q.  Do  you  know  the  caveator  in  this  case,  the 
plaintiff,  Theodore  Macrea  Dewey?  A.  Yes,  I  do. 

Q.  How  long  have  you  known  Captain  Dewey?  A.  Ap¬ 
proximately  twenty  years ;  since  he  came  to  Washington. 

Q.  Do  you  know  when  he  went  with  the  Travelers?  A. 
Approximately  in  1930  or  1932. 

Q.  That  was  when  you  first  met  him?  A.  Right. 

Q.  Did  you  know  Commander  Theodore  Gibbs  Dewey 
in  his  lifetime?  A.  Yes,  I  did. 

Q.  When  did  you  first  meet  Commander  Dewey?  A.  At 
Annapolis,  Maryland,  on  a  boat  trip,  with  his  son. 

Q.  Do  you  recall  the  date  of  that  trip  ?  A.  The  summer 
of  1935.  ' 

Q.  Do  you  recall  any  more  nearly  the  date,  was  it  the 
early  part  of  the  summer,  the  middle  part  of  the  summer? 
A.  I  would  say  July  or  August. 

Q.  In  July  or  August?  A.  Yes.  Pardon  me.  I  can  esta¬ 
blish  that  date  at  least  to  some  degree.  I  know  the 

402  yacht  races  were  being  run  and  they  are  run  in 
August 

Q.  Do  you  recall  when  you  took  the  first  trip?  A.  No, 
I  don’t  recall  when  it  was. 

Q.  Did  you  go  by  yourself  to  Annapolis  or  with  Com¬ 
mander  and  Captain  Dewey?  A.  No,  I  went  by  myself. 

Q.  Did  you  go  on  board  for  a  short  time  ?  A.  Let’s  see. 
Q.  Who  else  was  on  that  party?  A.  I  don’t  recall  the 
fourth  party,  so  I  can’t  tell  definitely  who  it  was.  I  took  a 
great  many  trips  with  Captain  Dewey  and  I  don’t  recall 
the  fourth  party.  I  do  recall  Captain  Dewey  and  his  father 
and  a  fourth  person. 

Q.  Where  did  you  go  on  that  trip?  A.  One  trip  I  went 
to  Miles  River  and  tied  up  at  St.  Michaels.  That  was  our 
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base  for  the  week-end,  and  on  the  other  trip  I  think  I  went 
to  Oxford. 

Q.  On  both,  was  Commander  Dewey  present?  A.  Yes. 
Q.  And  “Tate”  and  you  and  a  fourth  party  whom  you 
do  not  remember?  A.  Yes. 

Q.  How  long  did  this  trip  take,  altogether,  to  Miles 
River?  A.  Both  trips,  we  left  Annapolis  in  the 

403  afternoon,  Friday,  and  returned  to  Washington  the 
following  Sunday. 

Q.  They  were  week-end  trips?  A.  Week-end  trips. 

Q.  During  that  time  did  you  have  opportunity  to  observe 
the  relationship  between  Captain  Dewey,  “Tate”  and  his 
father?  A.  Definitely,  yes. 

Q.  What  was  that? 

Mr.  Hilland:  I  object,  because  it  calls  for  a  conclusion. 
The  Court:  Yes. 

Mr.  Clark:  You  may  answer. 

The  Witness :  The  relationship,  as  I  observed  it,  between 
“Tate”  and  his  father  was  very  cordial.  “Tate”  was  very 
considerate  and  showed  all  attention  that  a  son  should 
show  a  father ;  even  more. 

By  Mr.  Clark: 

Q.  Did  you  observe  the  attitude  of  the  father  toward 
“Tate”?  A.  I  think  so.  My  recollection  is  that  it  was  very 
pleasant 

Q.  Was  there  any  criticism  on  the  father’s  part  of  “Tate” 
on  these  occasions?  A.  No,  very  complimentary.  He 
talked  like  he  was  proud  of  him,  what  a  good  job  he  had 
done;  he  said  he  had  built  it,  and  he  helped  maneuver  it 
and  so  on. 

404  Q.  What  was  the  physical  condition  of  Command¬ 
er  Dewey  when  he  was  on  either  of  these  trips ;  was 

he  sick?  A.  No,  he  was  not  sick,  but  I  do  remember  both 
Commander  Dewey  and  “Tate”  told  me  he  had  not  been 
well.  There  was  some  question  whether  he  could  stand  the 
trip,  but  he  certainly  stood  both  trips  excellently. 
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Q.  Did  you  see  Commander  Dewey  in  the  presence  of  his 
son  on  any  other  occasion  than  these  trips  to  Annapolis? 
A.  No,  I  did  not. 

Q.  Both  were  out  of  Annapolis?  A.  Yes. 

Q.  Did  you  go  on  any  river  trips  with  them?  A.  No. 

Mr.  Clark :  That  is  all. 

Cross-Examination 

By  Mr.  Hilland: 

Q.  You  testified  you  have  known  Captain  Dewey  since 
he  came  to  Washington;  what  do  you  mean  by  that?  A. 
Well,  I  meant — probably  I  should  have  said  since  he  formed 
his  connection  with  the  Travelers  Insurance  Company. 

Q.  Can  you  fix  that  time,  approximately?  A.  No,  I  can¬ 
not — probably  twenty  years. 

Q.  You  can’t  fix  the  time  either  of  these  trips  you  took 
with  him  when  his  father  was  present?  A.  Yes,  I 
405  can. 

Q.  What  time  do  you  fix?  A.  Both  were  in  the 
summer  of  1936. 

The  Court:  1936? 

The  Witness:  1935.  Pardon  me. 

By  Mr.  Hilland: 

Q.  Wasn’t  it  only  one  trip  that  his  father  was  on  that 
summer  when  you  were  there?  A.  No;  there  were  two 
definite  trips. 

Mr.  Hilland :  That  is  all. 

The  Court :  You  may  be  excused. 

The  Witness :  Thank  you. 

(The  witness  was  excused.) 
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Whereupon, 

CAPTAIN  JOSEPH  CALDWELL  HUSKE.  U.SN. 

was  produced  as  a  witness  on  behalf  of  the  plaintiff,  and 
having  been  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Clark: 

Q.  Will  you  please  state  your  full  name,  Captain?  A. 
Joseph  C.  Huske. 

Q.  And  what  is  your  occupation?  A.  I  am  a  captain  in 
the  United  States  Navy. 

Mr.  Hilland :  What  was  the  last  name  ? 

Mr.  Clark:  Husk,  H-u-s-k. 

The  Witness:  “ e ”. 

406  Mr.  Clark:  H-u-s-k-e? 

The  Witness :  “e”. 

By  Mr.  Clark : 

Q.  Where  do  you  live,  Captain  Huske?  A  lama  native 
of  Fairfield,  North  Carolina;  I  now  reside  at  Arlington, 
Virginia,  6227  North  19th  Street 

Q.  And  are  you  assigned  to  the  Navy  Department  here 
in  Washington?  A.  I  am  regularly  attached  to  and  serv¬ 
ing  in  the  Bureau  of  Ships,  Navy  Department 

Q.  Do  you  know  Captain  Theodore  Macrea  Dewey?  A. 
Yes. 

Q.  How  long  have  you  known  Captain  Dewey?  A.  I 
have  known  Captain  Dewey  since  1931. 

Q.  On  what  occasion  did  you  meet  Captain  Dewey?  A. 
In  December  of  1930  I  received  orders  transferring  me 
from  duty  on  the  West  Coast  to  duty  in  Washington.  I  was 
on  thirty  days’  leave  of  absence  before  reporting  to  my  new 
station.  During  that  interim,  I  visited  my  aunt  and  uncle 
in  Durham,  North  Carolina,  and  there  was  present  Mr.  and 
Mrs.  Ralph  B.  Fuller.  I  hadn’t  met  Captain  Dewey  at  that 
time. 

Q.  Did  they  know  Captain  Dewey?  A.  They  knew  Cap¬ 
tain  Dewey  well. 

Mr.  Hilland :  I  object  to  the  answer. 
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By  Mr.  Clark: 

407  Q.  You  can’t  say  that  they  told  you,  but  as  a  result 
of  your  visit  to  them,  did  you  subsequently  meet 

Captain  Dewey?  A.  Yes,  sir. 

Q.  And  where  was  that?  A.  In  Washington. 

Q.  When?  A.  In  the  early  part  of  1931. 

Q.  Now,  during  his  lifetime,  did  you  ever  meet  Com¬ 
mander  Theodore  Gibbs  Dewey?  A.  Yes,  sir. 

Q.  About  when  was  that?  A.  I  believe  that  the  first 
time,  and  the  only  time  I  ever  met  him,  was  in  the  summer 
of  1933.  I  had  had  numerous  contacts  with  his  son,  Theo¬ 
dore  Macrea  Dewey. 

Q.  What  was  the  occasion  upon  which  you  met  his  father 
in  1933?  A.  Theodore  Macrea  Dewey  invited  me  to  dinner 
with  them  in  their  apartment 
Q.  Did  you  go  to  dinner  with  them?  A.  I  accepted. 

Q.  Who  was  present  at  that  dinner  at  that  time?  A.  The 
father,  old  Commander  Dewey,  and  Theodore  Macrea  Dew¬ 
ey  ;  and  his  son  Edward  Dewey,  and  my  recollection  is  that 
Miss  Selma,  or  something  like  that,  was  present. 

Q.  Her  first  name  was  Selma?  A.  Yes. 

408  Could  it  have  been  Selma  Sinclair?  A.  Could 
have  been,  I  do  not  recall  the  last  name.  It  was  Sel¬ 
ma. 

Q.  How  long  were  you  in  the  apartment  having  dinner? 
A.  It  was  a  leisurely  dinner ;  perhaps  it  took  an  hour  and 
a  half. 

Q.  During  that  time  did  you  converse  one  with  the  other? 
A.  The  conversation  was  quite  normal  between  all  the  peo¬ 
ple  present  at  the  dinner. 

Q.  Did  Commander  Dewey,  Senior  enter  into  the  conver¬ 
sation  with  the  others?  A.  He  seemed  to. 

Q.  Now,  after  you  left  the  apartment,  after  dinner,  what 
did  you  do?  A.  We  took  a  drive  in  Commander  Dewey’s 
car.  His  son  Theodore  drove  the  car,  as  I  recall.  It  was  a 
leisurely  summer  ride  down  to  Mount  Vernon. 

The  Court:  Who  was  in  the  car  on  this  occasion? 
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The  Witness:  All  of  the  parties  present  at  the  dinner, 
namely,  Commander  Dewey,  Senior  and  Captain  Dewey, 
and  Mr.  Edward  Dewey  and  Miss  Selma  Sinclair. 

By  Mr.  Clark : 

Q.  Where  did  yon  go,  how  far  down  the  river?  A.  Down 
to  Monnt  Vernon. 

409  The  Court :  He  said  Mount  Vernon. 

By  Mr.  Clark: 

Q.  Then  you  returned  to  Washington?  A.  Yes,  in  per¬ 
haps  an  hour. 

Q.  During  that  time  was  there  any  conversation  going 
on  in  the  car?  A.  Normal  conversation,  about  the  news, 
the  weather,  and  similar  events. 

Q.  Did  you  have  opportunity  to  observe  the  relationship 
between  Theodore  Macrea  Dewey  and  his  father  at  the 
dinner  and  during  the  ride?  A.  I  did,  sir. 

Q.  What  did  you  observe? 

Mr.  Hilland :  I  object  on  the  ground — 

The  Court  (Interposing) :  Let’s  put  a  blanket  objection 
to  that  line  of  questions. 

Mr.  Clark :  You  may  answer. 

The  Witness:  I  could  observe  nothing  but  normal  rela¬ 
tionship  such  as  you  would  expect  between  a  father  and 
son. 

By  Mr.  Clark : 

Q.  And  was  that  true  with  respect  to  the  attitude  of  Com¬ 
mander  Dewey  in  connection  with  his  son  “Tate”?  A.  Yes, 
sir. 

Q.  Did  you  notice  any  friction  between  Theodore  Macrea 
Dewey,  Miss  Selma  Sinclair  or  his  brother  Edward 

410  on  that  occasion?  A.  No.  Friendly  relations  ex¬ 
isted  between  all  of  them. 
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411  (Thereupon,  Mr.  Andrew  T.  Altmann,  one  of  coun¬ 
sel  for  plaintiff,  took  the  witness  chair  impersonat¬ 
ing  the  witness,  Captain  Ethelbert  Watts,  and  questions 
on  Direct  Examination  were  read  to  him  by  Mr.  Clark.) 

Mr.  Clark:  I  might  say  this  deposition  was  taken  here 
in  Washington,  at  my  office  in  the  Colorado  Building. 

(Thereupon,  the  questions  on  Direct  Examination  were 
read  by  Mr.  Clark  to  the  witness,  beginning  at  the  top  of 
page  3  and  ending  at  the  bottom  of  page  5.) 

Mr.  Hilland:  I  represent  Mr.  Kelly,  who  took  this  de¬ 
position,  and  I  will  now  read  the  questions  on  cross-exami¬ 
nation. 

(Thereupon,  pages  6  to  12  of  the  deposition  were  read, 
and  page  13  down  to  where  Direct  Examination  begins. 

.Redirect  Examination,  beginning  at  the  bottom  of  page 
13,  all  of  page  14,  all  of  page  15,  and  all  of  page  16,  down 
to  Recross-Examination  by  Mr.  Kelly,  at  the  bottom  of 
page  16,  was  read. 

The  Recross-Examination  was  read  by  Mr.  Hilland  be¬ 
ginning  with  the  bottom  at  page  16,  all  of  page  17, 

412  page  18  down  to  Redirect  Examination  by  Mr.  Clark. 

Redirect  examination  was  read  by  Mr.  Clark  be¬ 
ginning  on  page  18,  to  the  end.) 


ALICE  M.  CLUGSTON 

was  produced  as  a  witness  on  behalf  of  plaintiff,  and  having 
been  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 

Direct  Examination 
By  Mr.  Clark: 

Q.  Would  you  state  your  full  name?  A.  Alice  M.  Clug- 
ston. 

Q.  Try  to  keep  your  voice  up  high  so  all  the  jurors  can 
hear. 
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And  where  do  yon  reside  ?  A.  4800  Bradley  Boulevard. 
Q.  Is  your  husband  living?  A.  No. 

413  Q.  What  is  his  name?  A.  Charles  Dennett  Clug¬ 
ston. 

Q.  WTiendidhedie?  A.  November  3, 1936. 

Q.  Mrs.  Clugston,  do  you  know  the  plaintiff  in  this  case, 
Mr.  Theodore  M.  Dewey?  A.  Yes. 

Q.  How  long  have  you  known  him?  A.  Well,  I  should 
say  about  fourteen  years,  I  believe — fifteen  years. 

Q.  In  1934  or  1935,  did  your  husband  engage  in  the  build¬ 
ing  of  a  boat?  A.  Yes. 

Q.  Who  was  a  partner  in  that  venture.  A.  Mr.  Dewey. 
Q.  They  built  it  together?  A.  Yes. 

Q.  Did  they  have  equal  shares  in  it?  A.  Yes. 

Q.  Did  you  ever  meet  Commander  Dewey?  A.  Yes,  I 
have. 

Q.  When?  A.  Well,  about  that  time,  in  1934  I  would 
say,  or  1935.  I  don’t  remember  the  exact  date. 

414  Q.  Did  you  have  occasion  to  take  a  trip  with  him 
on  this  boat?  A.  Yes. 

Q.  Can  you  place  as  nearly  as  possible  when  that  was? 
A.  It  was  the  spring  of  1935,  I  think  it  was,  over  Decora¬ 
tion  Day.  It  was  a  three-day  trip. 

Q.  In  1935?  A.  Yes. 

Q.  Who  else  was  on  the  boat  with  you  at  that  time? 
A.  Mr.  Clugston  and  my  daughter  Carolyn,  and  my  father- 
in-law,  and  Captain  Dewey  and  his  father. 

Q.  When  did  you  leave;  do  you  recall?  A.  No,  I  don’t 
exactly  recall  whether  it  was  Friday  or  Saturday  we  left 
Q.  What  time  of  the  day?  A.  Oh,  we  left  in  the  morning. 
Q.  Did  you  leave  from  Washington?  A.  Yes. 

Q.  Where  did  you  go  on  this  trip?  A.  Up  the  Potomac. 
Q.  Up  the  Potomac?  A.  Or  down.  We  went  to  Leonard- 
town.  I  don’t  know  whether  it  is  up  or  down. 

Q.  But  you  went  in  the  direction  of  Leonardtown?  A. 
Yes. 

415  Q.  How  far  did  you  go?  A.  I  think  we  went  as 
far  as  Leonardtown,  and  I  think  that  is  as  far  as  we 

went  because  Commander  Dewey  was  taken  ill. 
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The  Court:  What? 

The  Witness:  Because  Commander  Dewey  was  taken 
ill. 

By  Mr.  Clark: 

Q.  How  long  did  this  trip  take  going  and  coming,  on  the 
boat?  A.  I  think  it  took  us  two  days  to  go  up.  We  an¬ 
chored  and  came  back  the  next  day  as  I  recall. 

Q.  Do  you  recall  how  many  nights  you  spent  aboard  the 
boat?  A.  I  think  it  was  two  or  three. 

Q.  Going  down,  did  you  all  sleep  on  the  boat?  A.  Oh, 
yes. 

Q.  Going  down,  was  Commander  Dewey — that  is  Senior 
Mr.  Dewey — on  deck  with  respect  of  you  all?  A.  Oh,  yes. 

Q.  And  you  were  conversing  together?  A.  Oh,  yes. 

Q.  Visiting  together?  A.  Yes. 

Q.  Did  you  have  an  opportunity  to  observe  the  relation¬ 
ship  between  Captain  Theodore  M.  Dewey  and  his 
416  father?  A.  Yes,  I  did. 

Q.  What  was  the  relationship  between  then? 

Mr.  Hilland :  I  object  to  that,  too. 

The  Court:  All  right 

Mr.  Clark:  Go  ahead. 

The  Witness :  It  was  extremely  friendly,  as  a  father  and 
son  would  be.  He  was  very  devoted  on  the  son’s  part,  look¬ 
ing  after  his  father  to  see  that  he  was  comfortable  and  had 
everything  in  the  way  of  comfort,  in  the  way  of  the  best 
seat,  proper  food,  and  so  forth. 

By  Mr.  Clark: 

Q.  Mrs.  Clugston,  you  spoke  of  Commander  Dewey  be¬ 
coming  sick  on  the  trip;  do  you  recall  when  that  was? 
A.  I  think  it  was  the  second  day  out  He  was  taken  sick 
in  the  night 

Q.  What  did  he  do  when  he  became  sick,  where  did  he 
go?  A.  He  was  in  the  berth.  There  was  Mr.  Theodore 
Dewey  and  Commander  Dewey  and  my  husband  and  father- 
in-law,  all  had  one  stateroom,  and  my  daughter  and  I  had 
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the  other.  Commander  Dewey  was  in  with  his  son  and  my 
husband  and  father. 

Q.  Mr.  Theodore  Dewey  went  in  with  his  father?  A. 
Yes. 

Q.  Did  he  spend  much  time  with  his  father  or  go  on  deck? 
A.  No,  he  was  with  his  father,  looking  after  his 

417  father.  He  was  most  thoughtful  and  the  most  con¬ 
siderate  son  I  have  ever  known. 

Q.  The  following  morning,  what  did  you  do?  A.  We 
cut  our  trip  short  because  of  Commander  Dewey’s  illness. 
Mr.  Theodore  Dewey  asked  if  we  would  mind,  because  he 
was  so  worried  and  would  like  to  get  him  back  home  to  his 
own  physician. 

Q.  As  a  result  of  that,  did  you  leave  immediately  the  next 
morning?  A.  Yes. 

Q.  Where  did  you  come,  when  you  left?  A.  Back  to 
Washington. 

Q.  Did  you  take  any  other  trips  with  Mr.  Theodore 
Dewey  in  company  with  his  father?  A.  Yes,  short  trips; 
just  day  trips. 

The  Court:  Before  or  since  the  incident  you  just  men¬ 
tioned? 

The  Witness:  I  think  we  did  both.  I  am  not  sure,  but  I 
think  it  was  after. 

By  Mr.  Clark : 

Q.  This  three-day  trip  was  the  May  30th  week-end  of 
1935?  A.  Yes. 

Q.  Did  you  take  any  more  trips  that  summer  in  company 
with  Commander  Dewey?  A.  Yes. 

418  Q.  Do  you  know  approximately  how  many  trips 
you  took  with  him  during  the  summer  of  1935? 

A.  No,  I  don’t  remember. 

Q.  Several  times?  A.  I  would  say  so. 

Q.  During  these  other  trips  you  took  with  Mr.  Theodore 
M.  Dewey  and  his  father,  did  you  observe  the  relationship 
between  father  and  son?  A.  Yes,  I  did. 
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Q.  What  was  the  relationship  on  those  trips?  A.  Jnst 
the  same  as  the  other  trip.  He  was  always  so  thoughtful 
of  his  father  in  every  instance,  to  make  him  as  happy  as 
could  be. 

Q.  Did  you  ever  see  any  friction  or  criticism  between  the 
father  and  son,  of  the  son?  A.  I  never  did.  The  only 
criticism — not  criticism,  his  father  on  one  of  our  trips,  was 
telling  us  what  a  wonderful  son  “Tate”  was.  He  never 
caused  him  one  moment’s  trouble. 

Mr.  Hilland :  I  object  and  move  to  strike  it  out 

The  Court :  On  what  ground? 

Mr.  Hilland:  It  is  not  admissible  under  the  Throckmor¬ 
ton  and  the  Thomas- Young  case. 

The  Court :  I  overrule  the  objection. 

By  Mr.  Clark: 

419  Q.  Was  that  statement  made  by  Commander  Dew¬ 
ey  to  you?  A.  To  me. 

Q.  Sometime  in  the  summer  of  1935?  A.  Yes,  it  was. 

Mr.  Clark :  That  is  all. 

Cross-Examination 

By  Mr.  Hilland: 

Q.  Just  a  minute,  Mrs.  Clugston.  WThere  did  you  meet 
Commander  Dewey?  A.  I  think  on  the  boat 

Q.  That  was  the  first  place  you  met  him?  A.  Yes. 

Q.  Do  you  remember  when  that  was?  A.  Yes,  in  1935. 

Q.  Do  you  remember  what  month  it  was?  A.  No. 

Q.  Was  it  before  this  trip  to  Leonardtown  about  which 
you  have  testified  or  was  it  at  the  time  of  that  trip?  A.  I 
could  not  say  for  sure. 

Q.  Do  you  recall  ever  having  met  him  prior  to  that 
Leonardtown  trip?  A.  I  was  just  trying  to  think.  If  I 
could  remember  exactly  when  it  was.  I  think  it  was  one 
time  when  we  went  down  to  see  the  boat  when  it  was  in  the 
process  of  being  built. 
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422 

WILLIAM  C.  COE 

was  produced  as  a  witness  on  behalf  of  plaintiff,  and  hav¬ 
ing  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Clark: 

Q.  Will  you  please  state  your  full  name?  A.  William 
C.  Coe. 

The  Court :  How  do  you  spell  that? 

The  Witness:  C-o-e. 


By  Mr.  Clark : 

Q.  Where  do  you  reside?  A.  2212  Wyoming  Avenue, 
Northwest. 

Q.  What  is  your  occupation?  A.  I  am  a  member  of  the 
New  York  Stock  Exchange. 

Q.  Are  you  in  business  in  Washington?  A.  I  am. 

Q.  Where  is  your  office  located  in  Washington?  A.  The 
Woodward  Building. 

Q.  Was  your  office  located  in  the  Woodward  Building 
during  the  year  1944?  A.  It  was. 

Q.  Now,  Mr.  Coe,  were  you  at  any  time  Secretary  of  the 
Army  and  Navy  Club?  A.  Yes,  I  was. 

423  Q.  For  what  period  of  time  were  you  Secretary 
of  the  Army  and  Navy  Club? 

A.  Approximately  1937  to  1946  or  ’7 —  approximately. 

Q.  Did  you  as  Secretary  of  the  Army  and  Navy  Club  sit 
in  on  the  meetings  of  the  Board  of  Directors?  A.  I  did. 

Q.  Do  you  call  that  the  Board  of  Directors  of  the  Board 
or  the  Board  of  Governors?  A.  Board  of  Governors. 

Q.  Board  of  Governors?  A.  Yes. 

Q.  I  show  you  a  letter  marked  for  identification  as  De¬ 
fendant’s  Exhibit  No.  63. 

The  Court:  What  date? 

Mr.  Clark :  January  7, 1944. 
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By  Mr.  Clark: 

Q.  This  is  marked  for  identification,  and  I  ask  yon  if 
yon  have  ever  seen  this  letter  before  (handing  letter  to 
witness).  A.  Yes,  I  believe  I  have. 

Q.  I  ask  yon  if  you  received  this  letter  in  connection  with 
your  office  as  Secretary  of  the  Army  and  Navy  Club? 
A.  I  believe  that  I  saw  that  letter  or  a  copy  of  that  letter 
at  a  time  when  I  was  Secretary  of  the  Army  and  Navy 
Club. 

424  Q.  That  is  on  January  7,  1944,  yon  were  Secre¬ 
tary?  A.  I  was  Secretary  of  the  Club  at  that  time. 

Q.  Did  correspondence  come  to  you  as  Secretary  of  the 
Club?  A.  It  went  over  my  desk  as  Secretary,  correct 
Q.  Do  yon  know  Commander  Theodore  Gibbs  Dewey  or 
did  yon  know  Commander  Theodore  Gibbs  Dewey,  who  is 
now  deceased?  A.  Yes,  I  did. 

Q.  Was  he  a  member  of  the  Club?  A.  I  believe  yon  are 
referring  to  the  elder  Mr.  Dewey. 

Q.  Yes.  A.  I  did  not  remember  him  by  the  first  name, 
but  I  saw  him  around  our  Club,  and  knew  who  he  was. 

Q.  Did  yon  also  know  Edward  Bradley  Dewey,  his  son? 
A.  I  believe  that  is  Mr.  Edward  B.  Dewey,  sitting  over 
there  (indicating  defendant). 

The  Court:  Let  the  record  show  the  witness  indicates 
Mr.  Edward  Bradley  Dewey. 

By  Mr.  Clark : 

Q.  Was  he  a  member  of  the  Club  at  that  time?  A.  As 
I  remember  he  was. 

Q.  You  would  see  him  around  the  Club  on  occasions? 
A.  Yes. 

Q.  Around  December  or  January  in  that  period  of  1944, 
did  you  have  a  conversation  with  Commander  Theodore 
Gibbs  Dewey  and  his  son  Edward  B.  Dewey?  A. 

425  Yes,  I  did. 

Q.  Where  did  that  take  place?  A.  As  I  remem¬ 
ber,  Commander  Dewey  and  his  son,  the  gentleman  over 
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there  (indicating  defendant),  came  by  my  office  in  the 
Woodward  Bnilding,  on  the  tenth  floor.  I  think  they  called 
on  me  at  Room  1002  Woodward  Bnilding,  though  my  mem¬ 
ory  is  not  quite  clear. 

Q.  Your  personal  office?  A.  Yes. 

Q.  Do  you  remember  when  that  was?  A.  Do  you  mean 
what  day? 

Q.  If  you  don’t  remember  the  date —  A.  No,  I  don’t 

Q.  Was  it  around  the  time  you  saw  this  letter?  A.  As 
I  recall  they  came  in  to  talk  to  me  about  the  application 
of  another  son,  about  membership  in  the  Club,  and  as  I  re¬ 
call,  brought  that  letter.  I  don’t  know  whether  at  that  time 
or  a  little  later. 

Q.  At  or  about  this  time  of  January  7,  1944?  A.  Cor¬ 
rect 

Q.  Do  you  know  Mr.  Theodore  Macrea  Dewey,  the  other 
son?  A.  Very  slightly.  I  met  him  recently. 

Q.  Did  you  know  him  at  that  time?  A.  No,  I  did 
426  not 

Q.  Now,  tell  the.  jury  what  Commander  Dewey 
said,  if  you  can,  at  the  time  he  came  in  to  see  you  at  your 
office  in  the  Woodward  Building. 

The  Court  (Interposing) :  With  Edward? 

Mr.  Clark :  With  Edward  Bradley  Dewey. 

The  Witness :  You  must  remember  this  was  a  number  of 
years  ago. 

Mr.  Clark :  Your  best  recollection. 

The  Witness:  Commander  Dewey  and  his  son  came  in 
there,  and  I  believe  Commander  Dewey  was  very  much 
excited  about  an  application  for  membership  to  be  posted 
for  membership  in  the  Army  and  Navy  Club  of  his  other 
son;  that  is,  Captain  Theodore  Dewey,  over  here  (indicat¬ 
ing  the  plaintiff). 

If  I  remember  correctly,  he  said  he  would  have  to  resign 
if  this  other  son  got  membership  in  the  Club.  He  was  very 
much  excited  about  it  and  I  think  Mr.  Dewey  over  here 
(indicating  the  defendant),  for  reasons  not  dear  in  my 


mind,  they  stated  to  turn  down  the  application  for  mem¬ 
bership. 

By  Mr.  Clark: 

Q.  Did  they  give  you  any  specific  reasons?  A.  If  they 
did,  I  don’t  recall 

Q.  Did  Edward  B.  Dewey  say  anything  in  connection 
with  the  application,  the  son  who  was  with  the  elderly  man! 
A.  Frankly,  I  don’t  know  who  did  the  talking.  I 

427  thought  both  said  that,  one  substantiating  the  argu¬ 
ments  of  the  other. 

Q.  They  came  in  together?  A.  Yes. 

Q.  Did  they  call  and  make  an  appointment  with  you  be¬ 
forehand?  A.  I  think  somebody  called  me  up  and  said 
they  wished  to  see  me  on  a  very  urgent  matter. 

Q.  You  don’t  remember  who  called  you?  A.  No. 

Q.  And  you  made  an  appointment  as  a  result  of  the  call? 
A.  I  think  I  told  them  to  come  on  down  to  see  me.  As  Sec¬ 
retary,  I  had  an  office  in  the  Woodward  Building,  and  in 
order  to  be  available  at  all  times  saw  members  of  the  Club 
when  they  felt  like  seeing  me. 

Q.  What,  on  that  occasion,  did  you  advise  them  to  do 
about  this  (indicating  Defendant’s  Exhibit  No.  63)?  A. 
Again,  speaking  from  memory,  I  think  I  told  them  it  would 
be  decided  by  the  Admissions  Committee;  that  I  had  no 
voice  except  to  advise  them  how  to  go  get  in  touch  with  the 
Admissions  Committee. 

•  Q.  You  are  a  member  of  the  Admissions  Committee? 
A.  No,  but  when  reports  come  in  from  the  Board  of  Gov¬ 
ernors  then  each  member  of  the  Board  votes  upon  the  ac¬ 
tion  recommended  by  the  Admissions  Committee. 

I  was  a  member  of  the  Board  of  Governors. 

428  Q.  Do  you  know  whether  or  not  the  Admissions 
Committee  did  make  a  recommendation  in  connection 

with  the  application  of  Theodore  Macrea  Dewey?  Al.  As  I 
recall  it,  the  Admissions  Committee  report  came  in  with  rec¬ 
ommendation  that  Mr.  Dewey  be  admitted  to  membership, 
and  someone  may  have  made  an  explanation,  or  maybe 
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there  was  some  discussion  as  to  the  facts  as  to  Commander 
Dewey’s  letter  at  the  time. 

I  know,  anyhow,  that  they  paid  no  serious  attention,  and 
I  think  as  a  result  he  was  elected. 

Q.  Was  there  any  delay?  A.  Not  that  I  know  off. 

Q.  That,  to  your  knowledge,  was  the  first  time  it  came 
up  before  the  Board?  A.  Correct  There  may  have  been 
some  delay  in  the  Admissions  Committee  but  there  was  no 
delay  in  the  Board  of  Governors. 

Q.  And  he  was  admitted  into  the  Club?  A.  As  I  remem¬ 
ber,  he  was. 

Q.  Can  you  tell  us  the  nature  of  Commander  Dewey’s 
and  Edward  Dewey’s  discussion  with  you — I  think  you  said 
Commander  Dewey  was  excited.  Did  he  talk  rapidly  or  in 
a  loud-pitched  voice?  A.  I  didn’t  place  any  particular 
emphasis  on  this  event  It  was  not  my  position  to  rule 
whether  an  applicant  for  membership  be  admitted 
429  or  not  I  did  not  know  the  applicants  personally. 

Therefore,  it  made  no  particular  emphasis  on  me, 
but  as  I  recall  the  Commander  and  Edward  were  excited 
over  the  fact  that  this  application  was  filed,  and  they  did 
not  think  it  should  be  acted  on  favorably.  What  was  ex¬ 
plained  then  to  me,  I  don’t  remember. 

Mr.  Clark :  No  further  questions. 

Cross-Examination 

By  Mr.  Hilland: 

Q.  Mr.  Coe,  have  you  brought  any  records  of  the  Army 
and  Navy  Club  with  you?  A.  No. 

Q.  Have  you  examined,  before  coming  down  here,  any 
records  to  refresh  your  recollection?  A.  No. 

Q.  Have  you  any  independent  recollection  of  the  date 
when  Captain  Theodore  Macrea  Dewey  was  admitted  to 
membership  in  the  Army  and  Navy  Club? 

The  Witness :  Will  you  repeat  that? 

Mr.  Hilland:  Will  you  read  the  question  (addressing 
the  reporter)  ? 
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(Thereupon,  the  reporter  read  the  pending  question.) 

The  witness :  No,  I  have  no  independent  recollection  one 
way  or  the  other. 

By  Mr.  Hilland: 

430  Q.  Do  you  recall  this  occasion  occurred  in  1944  or 
1946  ?  A.  As  I  recall,  it  occurred  several  years  prior 

to  the  time  my  position  as  Secretary  terminated,  and  I  be¬ 
lieve  it  was  about  1946  or  1947  that  I  left  the  Club  as  Sec¬ 
retary.  In  there  sometime. 

Q.  Do  your  records  of  the  Club  show  what  date  members 
were  admitted?  A.  I  am  sure  they  would,  but  I  am  hot 
positive. 

Q.  Do  you  remember  the  date  of  Captain  Theodore  Dew¬ 
ey’s  application  for  membership?  A.  I  do  not 
Q.  You  don’t  remember?  A.  I  do  not  We  have  approx¬ 
imately  11,000  members  in  the  Army  and  Navy  Club. 

Q.  You  don’t  remembr  the  date  the  Board  of  Governors 
considered  the  application?  A.  I  do  not 
Q.  You  testified  on  direct  examination  that  when  Com¬ 
mander  Dewey,  the  father,  and  Edward  came  in  to  see 
you — you  remember  two  specific  things,  Commander  Dewey 
was  excited  and  you  remember  the  positive  thing  he  said 
that  if  his  son  were  admitted  to  membership  in  the  Club  he 
would  have  to  resign. 

Do  you  remember  any  other  specific  thing  he  said? 

431  A.  No. 

Q.  Do  you  remember  any  specific  thing  Edward  B. 
Dewey,  his  son,  said?  A.  I  don’t  remember  any  specific 
thing  the  son  said. 

Q.  As  a  matter  of  fact,  the  son  said  practically  nothing? 
A.  I  don’t  know. 

Q.  You  recall  actually  very  little  of  the  circumstances? 
A.  I  believe  the  only  time  in  my  life  I  had  any  conversa¬ 
tion  was  on  this  specific  occasion,  and  I  don’t  remember 
any  particular  thing  that  happend  then. 

Mr.  Hilland:  That  is  all. 

The  Court :  That  is  all,  Mr.  Coe. 

(The  witness  was  excused.) 
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Whereupon, 

WILLIAM  BRENT  YOUNG 

was  produced  as  a  witness  on  behalf  of  the  plaintiff,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Clark: 

Q.  Will  you  give  your  full  name,  Admiral?  A.  William 
Brent  Young. 

Q.  And  where  do  you  reside,  Admiral  Young?  A.  Chevy 
Chase,  Maryland. 

Q.  You  are  in  the  naval  service?  A.  I  am  retired 

432  from  the  Navy. 

Q.  WTien?  A.  In  1945.  I  want  to  correct  that,  in 

1946. 

Q.  Since  then,  you  have  not  been  back  on  active  duty? 
A.  I  have  not 

Q.  Have  you  lived  here  in  Washington  and  in  the  vicinity 
since  then?  A.  I  have  lived  here  continuously. 

Q.  Are  you  a  member  of  the  Army  and  Navy  Club?  A. 
Yes. 

Q.  Were  you  a  member  in  1944?  A.  Yes. 

Q.  Did  you  hold  any  office  in  the  Club  in  1944?  A.  I 
think  I  was  president  of  the  Club  in  that  year.  I  am  not 
sure,  either  president  or  vice  president 
Q.  Were  you  on  the  Board  of  Governors?  A.  I  was  on 
the  Board. 

Q.  Was  that  in  January  of  1944?  A.  Yes. 

Q.  When  does  the  term  begin  on  the  Board  of  Govern¬ 
ors?  A.  In  February. 

Q.  And  runs  until  the  following  February?  A.  That  is 
true. 

Q.  And  you  were  then  on  the  Board,  in  1944? 

433  A.  Yes. 

Q.  Admiral,  I  show  you  a  letter  marked  for  iden- 
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tification  as  Defendant’s  Exhibit  No.  63  and  ask  yon  if  yon 
can  identify  that  A.  (Examining  Defendant’s  Exhibit 
No.  63)  Yes,  I  remember  this  letter. 

Q.  Have  yon  seen  that  letter  before?  A.  Yes. 

Q.  In  what  connection  did  yon  see  it?  A.  Well,  it  was 
before  the  Board  on  the  question — in  connection  with  an 
application  for  membership. 

Q.  Of  whom?  A.  Theodore  Macrea  Dewey,  Captain 
Dewey. 

Q.  The  younger?  A.  Yes. 

Q.  Did  yon  know  Captain  Theodore  M.  Dewey?  A.  Is 
that  the  elder? 

Q.  That  is  the  plaintiff  in  this  case.  A.  Oh,  yes. 

Q.  For  how  long?  A.  Thirty-four  years. 

Q.  Since  when?  A.  Oh,  thirty-four  years. 

Q.  Have  yon  served  with  him  on  occasions  in  the  Navy? 

A.  Well,  I  started  in  1907,  and  served  with  him  later. 
Then  later,  he  served  under  me. 

434  Q.  In  the  first  World  War?  A.  True. 

Q.  Then  he  served  under  yon  in  the  second  World 
War?  A.  True. 

Q.  Did  yon  get  to  know  him  pretty  well?  A.  I  think  so. 

Q.  Did  yon  know  his  father,  Commander  Theodore  Gibbs 
Dewey?  A.  Yes. 

Q.  How  long  had  yon  known  him?  A.  Well,  I  would  say 
over  twenty  years,  twenty-some  years.  I  am  very  indefinite. 
I  only  saw  him  at  the  Army  and  Navy  Club. 

Q.  Yon  only  knew  him  at  the  Army  and  Navy  Club? 
A.  Yes. 

Q.  Do  yon  know  the  other  son?  A.  Yes. 

Q.  Did  yon  serve  with  him,  also,  in  World  War  I?  A. 
Yes. 

Q.  Have  yon  known  him  ever  since?  A.  I  did  not  know 
him  too  well,  but  I  have  seen  him  since  that  time. 

Q.  Is  he  a  member — 

The  Court  (Interposing) :  Did  yon  ask  the  Admiral  if 
he  or  was  he  a  member? 

Mr.  Clark:  Is  he? 


435 


212 


By  Mr.  Clark: 

Q.  Is  he  now  a  member  of  the  Army  and  Navy  Club? 
A.  He  frequented  the  Clnb  quite  often  and  I  assumed  he 
was  a  member. 

Q.  You  did  meet  him  there  on  occasions?  A.  Yes. 

Q.  When  did  this  letter  first  come  to  your  attention? 
A.  I  can’t  remember  that.  It  came  before  the  Board’s  at¬ 
tention  in  the  regular  order  of  business  for  candidates.  We 
have  a  membership  committee  and  I  don’t  remember 
whether  I  was  on  that  committee  or  not 

The  procedure  is  the  membership  committee  screens  the 
applications  and  present  them  to  the  full  Board  for  action. 

Q.  Is  that  the  regular  procedure?  A.  True. 

Q.  Was  that  done  in  this  case,  to  the  best  of  your  knowl¬ 
edge?  A.  I  presume  so. 

Q.  You  have  no  reason  to  feel  it  was  otherwise?  A.  No. 

Q.  Do  you  recall  when  the  application  for  membership  of 
Theodore  Macrea  Dewey  came  up  before  the  Board?  A.  I 
remember — do  I  remember  the  specific  date? 

Q.  No,  the  occasion.  A.  Yes. 

436  Q.  Do  you  remember  what  the  report  of  the  mem¬ 
bership  committee  was  concerning  his  application? 

Mr.  Hilland:  I  object,  Your  Honor.  It  would  be  hearsay. 
The  report  would  be  the  best  evidence. 

The  Court :  I  understand  that  the  report  of  the  member¬ 
ship  committee  is  made  to  the  Board  of  Governors. 

The  Witness :  Not  a  report,  just  a  list  of  names. 

The  Court:  It  is  a  recommendation? 

The  Witness:  It  is  a  report  from  the  membership  com¬ 
mittee’s  meeting,  which  is  presented  to  the  main  Board, 
with  a  recommendation. 

The  Court:  The  main  meeting? 

The  Witness:  True. 

The  Court:  What  was  your  question  (addressing  Mr. 
Clark)  ? 
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By  Mr.  Clark: 

Q.  Do  you  recall  the  occasion  on  which  the  application 
of  Theodore  Macrea  Dewey  came  before  the  Board  of  Gov¬ 
ernors  from  the  membership  committee  ? 

The  Court:  You  may  answer  that 
Mr.  Hilland:  That  is  not  objectionable,  but  it  is  not  the 
one  he  asked. 

The  Court:  Answer. 

The  Witness:  It  was  discussed. 

By  Mr.  Clark : 

437  Q.  In  the  Board!  T.  True. 

Q.  After  that  discussion,  was  any  action  taken  by 
the  Board?  A.  Why  the  Board  approved  the  nomination 
of  Theodore  Macrea  Dewey  fo  rmembership. 

Q.  Was  his  membership  rejected  at  any  time?  A.  I 
don’t  know. 

Q.  Of  your  knowledge?  A.  Not  to  my  knowledge. 

Q.  Was  it  delayed  when  it  came  before  the  Board  of  Gov¬ 
ernors,  to  your  knowledge?  A.  I  can’t  remember  that 
Q.  But  you  do  know  he  was  admitted  to  membership? 
A.  True. 

Q.  Did  Commander  Dewey  or  Mr.  Edward  B.  Dewey  ap¬ 
pear  before  the  Board? 

The  Court  (Interposing) :  No,  no.  At  that  time,  you  see, 
the  plaintiff  was  a  commander.  Which  one  are  you  talking 
about,  the  father? 

By  Mr.  Clark: 

Q.  Did  Commander  Dewey,  the  senior,  or  Edward  B. 
Dewey,  appear  before  the  Board  in  connection  with  Captain 
Theodore  M.  Dewey’s  application?  A.  I  don’t  recall  that 
either  one  did. 

438  Mr.  Clark :  I  offer  this  in  evidence. 

Mr.  Hilland:  I  have  no  objection.  I  think  prob¬ 
ably  the  exhibit  number  should  be  changed.  Now  it  is  De¬ 
fendant’s  Exhibit  No.  63  and  it  now  becomes  Plaintiff’s 
Exhibit. 

The  Deputy  Clerk :  No.  3,  Your  Honor. 
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The  Court:  It  now  becomes  Plaintiff’s  Exhibit  No.  3. 

The  Deputy  Clerk :  That  is  right. 

(Letter  dated  January  7,  1944,  to  the  Board  of  Admis¬ 
sions  signed  “T.  G.  Dewey”,  previously  marked  Defendant’s 
Exhibit  No.  63  for  identification,  was  received  in  evidence 
as  Plaintiff’s  Exhibit  No.  3,  and  so  marked.) 

By  Mr.  Clark : 

Q.  Now,  Admiral  Young,  you  have  testified  you  have 
known  Theodore  Macrea  Dewey  for  thirty-four  years  and 
also  when  you  first  served  in  World  War  I;  have  you  seen 
very  much  of  him  during  that  time!  A.  I  don’t  know  what 
you  mean  by  “much”.  After  World  War  1 1  came  into  con¬ 
tact  with  Navy  people  in  and  out  of  the  offices.  I  have  seen 
him  occasionally. 

Q.  When  was  it  you  saw  him  more  often  in  connection 
with  your  service?  A.  I  would  say  during  this  last  war. 

The  Court:  You  were  Chief  of  the  Bureau  of  Supplies 
and  Accounts? 

The  Witness :  Yes. 

439  The  Court:  Was  he  in  your  office? 

The  Witness :  I  am  not  sure  whether  he  was  right 
there  or  elsewhere.  I  had  2600  officers.  It  is  hard  to  re¬ 
member  where  they  all  were. 

By  Mr.  Clark: 

Q.  What  was  your  capacity?  A.  Fleet  Supply  Officer, 
United  States  Fleet 

Q.  You  were  stationed  in  Washington  at  that  time?  A. 
No,  I  was  afloat 

Q.  When  did  you  return  to  Washington  for  permanent 
duty — if  you  can  call  any  assignment  permanent — for  de¬ 
finite  assignment  here?  A.  June  1,1942. 

Q.  Was  Commander  Dewey,  that  is  Theodore  Macrea 
Dewey,  stationed  with  you  at  that  time? 

A.  Well,  he  was  dose  by ;  and  I  am  inclined  to  think,  now, 
he  perhaps  was,  thinking  back — in  the  Bureau. 
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Q.  He  was  on  active  duty  at  that  time  in  the  Navy?  A. 
Yes. 

Q.  Do  you  know  what  his  assignment  was?  A.  I  don’t 
recall 

Q.  Did  he  serve  under  you  in  World  War  n?  A.  True. 

Q.  Do  you  recall  in  what  capacity?  A.  By  rank 
440  you  mean? 

Q.  No,  in  what  job  capacity.  A.  I  wouldn’t  re¬ 
member  that  I  am  sorry. 

Q.  When  did  you  become  Chief  of  the  Bureau  of  Supplies 
and  Accounts  in  the  United  States  Navy?  A.  June;!,  1942. 

Q.  During  the  time  you  held  that  position,  did  you,  on 
occasion,  receive  a  telephone  call  from  Commander  Theo¬ 
dore  Gibbs  Dewey,  the  senior? 


Mr.  Hilland: 

442  Q.  Do  you  remember  the  conversation  with  the 
Commander,  Senior?  A.  Somewhat 

Q.  What  did  Commander  Dewey  say  to  you  when  you 
answered  the  phone?  A.  It  was  a  sort  of  rambling  speech 
with  regard  to  a  promotion  of  his  son,  in  rather  vehement 
terms. 

The  Court:  In  what? 

The  Witness:  Bather  vehement  terms. 

By  Mr.  dark: 

Q.  That  is,  the  comment  concerning  the  proposed  promo¬ 
tion  of  the  son?  A.  True. 

Q.  Which  son  was  this  he  was  referring  to?  A.  Theo¬ 
dore. 

Q.  This  son  here  (indicating  the  plaintiff)?  A.  Yes. 

Q.  Do  you  recall  what  promotion  was  being  considered  at 
that  time  for  Theodore?  A.  No,  I  don’t  recall. 

Q.  You  don’t  recall  which  grades  were  involved?  A.  No. 
Q.  Did  he  tell  you  anything  specific  concerning  his  rea¬ 
sons  for  calling  you  to  oppose  this?  A.  Well,  as  I 

443  have  said  before  it  was  in  an  effort  to  block  Theo- 
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dore’s  promotion,  and  lie  appealed  to  me  in  such  a  way 
he  thought  it  would  have  that  effect. 

Q.  Did  he  give  you  any  reasons  as  to  why?  A.  He  said 
he  wasn’t  even  fit  to  be  in  the  United  States  Navy. 

Q.  Did  he  indicate  that  Theodore  Dewey  should  be  dis¬ 
missed  from  the  service?  A.  Yes. 

Q.  He  told  you  that?  A.  Yes. 

Q.  Did  he  give  you  any  reason  for  it?  A.  No.  Most  of  it 
was  from  a  personal  bias  or  prejudice,  and  as  I  say,  it 
rambled,  and  I  switched  it  onto  my  secretary’s  recorder. 

Q.  Was  that  recorded?  A.  I  switched  it  to  the  secre¬ 
tarial  device  which  we  have  for  probable  use  later. 

Q.  Do  you  know  if  that  conversation  was  recorded?  A. 
I  am  not  sure,  but  the  secretary  listened  in  the  whole  time. 

Q.  Did  he  make  any  specific  charge  against  Theodore? 
A.  No  criminal  charge — more  a  charge  of  disaffection  be¬ 
tween  the  father  and  the  son. 

Q.  You  say  he  spoke  in  rambling  sentences? 

444  Mr.  Hilland :  That  is  not  what  he  said  at  all. 

The  Court:  What  did  you  say  about  that,  Ad¬ 
miral? 

The  Witness:  I  said  he  was  very  rambling  in  his  talk. 

By  Mr.  Clark : 

Q.  What  was  the  status  of  the  recommendation  of  Theo¬ 
dore  M.  Dewey  for  promotion,  at  that  time,  Admiral?  A. 
Well,  he  was  probably  in  a  group — 

Mr.  Hilland  (Interposing) :  I  object  if  he  does  not  know. 
I  object  to  his  saying  “probably”. 

The  Court:  Admiral  Young  says  he  does  not  recall  from 
what  grade. 

By  Mr.  Clark : 

Q.  Now,  what  did  you  do  as  a  result — what  did  you  tell 
Commander  Dewey,  Senior? 

Mr.  Hilland:  Your  Honor,  I  object  on  the  ground  that 
it  is  incompetent,  irrelevant  and  immaterial. 

The  Court:  I  overrule  the  objection. 
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The  Witness :  What  was  the  question? 

The  Court:  What  did  yon  tell  the  father  when  he  called 
yon? 

The  Witness :  Well,  because  of  his  being  a  retired  and  an 
older  officer,  I  let  him  run  along  and  just  listened  to  him, 
and  told  him  I  would  investigate  it  immediately. 

By  Mr.  Clark : 

Q.  And  as  a  result  of  that  telephone  conversation, 

445  what  did  you  do?  A.  I  immediately  sent  for  my 
personnel  officer  to  bring  in  the  file  on  the  case. 

Q.  And  did  they  do  that?  A.  Yes. 

The  Court:  Are  you  going  to  show  the  Admiral  the  file? 
Mr.  Clark :  Yes,  Your  Honor. 

The  Court:  Are  you  going  to  object? 

Mr.  Hilland :  Certainly  I  am. 

The  Court:  I  think  I  am  certainly  going  to  sustain  you. 
Mr.  Clark:  May  we  argue  this? 

The  Court:  Lady  and  gentlemen  of  the  jury,  will  you 
step  into  the  corridor? 

(Thereupon,  the  jury  retired  from  the  courtroom) 

Mr.  Hilland:  In  the  New  York  Life  Insurance  case  vs. 
Taylor,  in  the  Court  of  Appeals,  it  involved  the  hospital 
records  concerning  the  diagnosis — the  question  is  so  well 
settled. 

The  Court :  What  is  your  position,  Mr.  Clark? 

Mr.  Clark:  These  are  the  official  fitness  reports  of  the 
caveator  covering  his  period  of  service. 

Now,  the  charge  made  in  this  case,  by  his  father,  that  for 
some  reason  or  other  he  wanted  his  son  dismissed  from  the 
Navy ;  he  wanted  to  oppose  his  promotion,  to  a  higher  grade 
in  the  Navy,  and  he  purported  to  give  some  reason,  as  an 
officer  in  the  Navy. 

446  I  think  we  have  the  right  to  show  his  service  hav¬ 
ing  been  attacked  in  this  manner,  that  his  service 

had  been  creditable — not  only  creditable  but  superior,  in 
this  particular  case. 
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The  Court:  I  think  all  you  can  show,  Mr.  Clark,  is  that 
the  call  was  made ;  that  Admiral  Young  looked  into  it,  and 
the  promotion  was  made.  He  was  promoted? 

The  Witness:  Yes. 

The  Court:  I  don’t  think  you  can  go  into  detail.  That 
file  will  show  all  sorts  of  things  that  do  not  have  anything 
to  do  with  this. 

Mr.  Clark:  It  will  show  a  lot  of  extraneous  matters  if 
introduced  into  evidence,  not  reflecting  on  his  character. 

The  Court:  I  think  you  are  entitled  to  show  through 
Admiral  Young  that  he  sent  for  his  file  and  made  an  inves¬ 
tigation,  and  decided  to  promote  Captain  Dewey. 

Mr.  Clark:  Later,  to  show  that  Captain  Dewey  was  pro¬ 
moted.  I  don’t  think  the  witness  was  the  promoting  officer. 

The  Court :  I  don’t  think  you  can  go  into  that  detail,  but 
the  ultimate  facts  you  can  establish. 

All  right.  Admiral,  you  come  back  to  the  stand. 

Bring  the  jury  back. 

(Thereupon,  the  jury  returned  to  the  courtroom  and  re¬ 
sumed  their  seats  in  the  jury  box ;  and  the  witness  resumed 
the  witness  chair.) 

447  Direct  Examination  (Continued) 

By  Mr.  Clark : 

Q.  Admiral  Young,  when  these  records  of  Commander 
Dewey — of  Captain  Dewey  now — were  brought  to  you,  did 
you  study  them? 

Mr.  HUland :  I  object  to  that,  as  immaterial. 

The  Court  Overruled. 

Did  you  answer? 

The  Witness:  Yes. 

By  Mr.  Clark: 

Q.  As  a  result,  did  you  take  any  action  to  block  the  pro¬ 
motion  of  Mr.  Theodore  M.  Dewey? 

Mr.  Hilland :  I  object  as  incompetent,  irrelevant  and  im¬ 
material. 

The  Court:  I  overrule  the  objection. 
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Mr.  Clark :  You  may  answer. 

The  Witness :  On  the  other  hand,  I  immediately  ordered 
that  he  be  promoted. 

By  Mr.  Clark : 

Q.  You,  of  course,  did  not  make  any  recommendation  con¬ 
cerning  his  dismissal  from  the  service? 

The  Court:  What? 

Mr.  Clark :  I  asked  if  he  did  not  make  any  recommenda¬ 
tion  concerning  his  dismissal  from  the  service. 

The  Court:  The  Admiral  says  he  ordered  him  to 

448  be  promoted. 

Mr.  Clark:  Yes. 

Cross-Examination 

By  Mr.  Hilland: 

Q.  You  and  Theodore  M.  Dewey  had  been  friends  for  the 
thirty-four  years  you  talk  about?  A.  Bight 
Q.  When  his  father  called  you  on  the  occasion  you  have 
related,  you  told  Commander  Dewey  that  you  and  his  son, 
Commander  Dewey,  were  friends?  A.  Well,  yes. 

The  Court:  What  was  your  answer  to  that?  I  didn’t  get 
you. 

The  Witness :  Well,  yes. 

By  Mr.  Hilland : 

Q.  Did  you  bring  any  records  with  you  here  from  the 
Army  and  Navy  Club?  A.  Today? 

Q.  Yes.  A.  No. 

Q.  Before  you  came  down  here,  did  you  refresh  your  rec¬ 
ollection  from  the  records?  A.  No. 

Q.  Do  you  remember  who  was  president  of  the  Army  and 
Navy  Club  in  1944?  A.  Certainly  not 

449  Q.  Wasn’t  Admiral  Jacobs  president  at  that  time? 
A.  I  don’t  recall. 

Q.  Wasn’t  he  president  at  the  time  that  Commander  Dew¬ 
ey  sent  in  his  opposition  to  the  appication  of  his  son  Theo- 
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dore  Macrea  Dewey?  A.  I  am  not  going  to  be  tied  np  on 
1  dates,  because  I  don’t  remember  very  well.  I  think  Admiral 
Jacobs  was  either  Chairman  of  the  Board  or  President.  I 
don’t  remember  the  years  he  served  in  that  Club.  You  are 
trying  to  ask  me  if  Admiral  Jacobs  was  president  when  it 
was  considered? 

Q.  I  am  trying  to  find  out  if  Admiral  Jacobs  was  presi¬ 
dent  in  1944.  A.  I  am  not  going  to  try  to  remember.  I 
don’t  know. 

Q.  You  don’t  remember?  A.  No. 

Q.  Have  you  any  recollection  of  the  date  Captain  Dew¬ 
ey’s  application  for  membership  was  presented?  A.  I 
don’t  believe  I  ever  looked  at  the  date. 

Q.  Do  you  know  when  the  application  was  considered  by 
the  Admissions  Committee?  A.  No. 

Q.  Have  you  any  recollection  of  the  date  it  was  consi- 
deredbv  the  Board  of  Governors?  A.  No. 

Q.  Have  you  any  recollection  of  the  date  that  he 
450  was  actually  admitted  to  membership  in  the  Club? 

A.  No. 

Q.  You  don’t  know  whether  it  was  1944  or  1946?  A.  I 
am  not  prepared  to  say.  I  could  have  had  all  that  had  I 
stepped  by  and  anticipated  your  question. 

Q.  Admiral  Young,  what  year  were  you  president  of  the 
Army  and  Navy  Club?  A.  That  is,  again,  a  question  I 
would  have  to  check  upon. 

Q.  Wasn’t  it  1946?  A.  I  don’t  remember. 

Q.  What  year  did  you  retire  from  the  Navy?  A.  In 
1946. 

Q.  Wasn’t  it  that  year  that  you  were  president  of  the 
Army  and  Navy  Club?  A.  You  are  trying  to  pin  me  down 
and  I  refuse  to  be  pinned  down.  I  am  not  going  to  try  to  get 
that  clear. 

Q.  Wasn’t  it  while  you  were  president  of  the  Army  and 
Navy  Club  that  Theodore  Macrea  Dewey  was  admitted  to 
membership  in  the  Club?  A.  That  does  not  seem  right 
I  don’t  know. 

Q.  Regardless  of  whether  it  seems  right  or  wrong, 
weren’t  you  president  when  he  was  admitted? 


221 


The  Court:  I  don,t  understand  that  question.  What  do 
you  mean  when  you  say  “does  not  seem  right”? 

451  Do  you  mean  you  don’t  think  you  were  ? 

The  Witness :  I  am  trying  to  remember  when  this 
case  came  up  in  the  Bureau.  He  is  trying  to  pin  me  down. 

I  can  get  this  in  fifteen  minutes  over  the  phone. 

By  Mr.  Hilland: 

Q.  Will  you?  A.  I  don’t  think  I  will,  unless  the  Court 
instructs  me  to  do  so. 

Mr.  Hilland:  I  am  not  trying  to  confuse  the  witness? 

The  Court:  If  you  are  content  with  the  information  by 
telephone,  I  will  ask  the  Admiral  to  get  it 

Mr.  Hilland:  No,  Your  Honor,  we  can  get  the  president’s 
secretary  to  bring  down  the  records  to  show. 

The  Court :  If  you  are  content  with  a  substitute,  you  can 
do  that 

Is  that  all? 

Mr.  Hilland :  That  is  all. 

Redirect  Examination 
By  Mr.  Clark: 

Q.  Are  you  on  the  Board  of  the  Army  and  Navy  Club 
now,  Admiral?  A.  Yes. 

Q.  You  are  not  secretary?  A.  No,  I  am  not. 

Q.  Can  you  explain  to  the  Court  the  procedure  of 

452  the  processing  of  applications  for  membership; 
where  do  they  go  first?  A.  An  application  is  pre¬ 
sented  by  two  regular  members,  who  sign  as  nominating 
and  endorsing,  and  that  is  presented  to  the  Secretary  of  the 
Club.  Then  it  is  posted  up  for  a  period  of  time  on  the  bul¬ 
letin  board  in  the  main  lounge. 

Q.  Do  you  know  how  long  it  is  posted?  A.  I  think  two 
weeks.  I  may  be  wrong.  Then  at  a  meeting  of  the  Member¬ 
ship  Committee  all  these  applications  are  read  out  Mean¬ 
time  we  get  reports  from  the  various  services  as  to  the  ac¬ 
curacy  of  the  member’s  application.  No  one  can  be  a  mem- 
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ber  unless  he  has  been  a  commissioned  officer  in  the  armed 
services.  That  having  been  established,  the  Membership 
Committee  makes  a  report  to  the  main  Board,  sitting  in  a 
meeting. 

Q.  About  how  long?  A.  A  meeting  is  held  twice  a  month, 
usually  on  a  Thursday.  A  meeting  of  the  Board  is  on  the 
Monday  after  that 

Q.  Monday  after  Thursday  the  Membership  Committee 
meets?  A.  Yes,  on  Thursday. 

Q.  Is  the  applicant  notified  of  the  action  upon  his  appli¬ 
cation?  A.  After  the  full  Board  acts  upon  it,  yes. 

Q.  After  the  full  Board  acts  upon  it?  A.  Yes. 

453  Q.  Admiral,  do  you  have  a  limitation  on  the  mem¬ 
bership  of  the  Club?  A.  For  regular  officers,  no. 

Q.  For  Reserve  Officers?  A.  There  is  one  now,  which 
is  very  high.  It  is  changeable.  It  is  not  a  matter  for  the 
by-laws.  There  is  no  limit  on  the  regular  officers,  but  we 
have  had  it  from  time  to  time,  a  limitation  on  the  Reserves. 

Q.  In  event  the  limitation  is  put  on  the  number  they  can 
take,  to  Reserve  Officers  who  apply  when  the  quota  is  filled, 
they  can  go  on  a  waiting  list?  A.  True. 

Q.  So  they  may  have  to  wait  a  period  of  time  until  there 
is  a  vacancy  for  them?  A.  True.  That  happened  during 
wartime. 

Q.  It  happened  during  World  War?  A.  True. 

Q.  You  have  no  way  of  knowing  the  time  they  waited  dur¬ 
ing  the  period  of  World  War?  A.  No. 

Q.  That  waiting  period  prior  to  the  action  of  the  Mem¬ 
bership  Committee?  A.  They  could  not  act  upon  it  until 
there  are  vacancies. 

Q.  They  don’t  consider  it  until  there  are  vacancies?  A. 
True. 

454  Recross-Examination 

By  Mr.  Hilland : 

Q.  That  waiting  period  has  to  elapse  before  the  Board 
acts  on  it?  A.  True. 
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Q.  The  Membership  Committee  does  not  act,  either,  does 
it?  A.  No.  The  Membership  Committee  acts  first,  before 
the  Board  acts. 


455  Mr.  Clark:  We  offer  now,  Your  Honor,  the  depo¬ 
sition  of  Dr.  Samuel  A.  Vest.  This  is  dated  Novem¬ 
ber  29, 1950. 


(Thereupon,  Mr.  Clark  read  the  questions  on  behalf  of 
the  plaintiff,  and  Mr.  Altmann  took  the  witness  chair,  im¬ 
personating  the  witness,  Dr.  Samuel  A.  Vest.) 

The  questions  to  the  witness,  Dr.  Samuel  A.  Vest,  were 
read  by  Mr.  Clark  on  page  8  down  to  the  end. 

All  of  the  questions  and  answers  on  page  9  were  read. 
The  first  question  at  the  top  of  page  10,  and  the  answer, 
were  read. 

456  Mr.  Hilland:  Your  Honor,  there  is  an  objection 
there  to  the  next  two  questions — on  page  10. 

That  whole  page — the  next  two  pages,  10  and  11,  are 
some  very  basic  questions  to  be  settled. 


The  Court:  Suppose  we  take  them  up  one  by  one.  It 
might  be  better  than  if  I  read  the  whole  thing. 


457  Let’s  move  on  for  the  moment  to  the  next  one: 

(Reading)  “Question:  Did  you  have  conversa¬ 
tions,  Dr.  Vest,  with  Miss  Sinclair  during  the  course  of 
your  treatment  of  Commander  Dewey?” 

I  overrule  the  objection. 

Mr.  Hilland:  It  gives  the  Code  section — not  only  what 
was  said  by  the  patient  himself  but  a  member  of  his  family, 
who  was  in  charge  of  him. 

The  Court:  Show  it  to  me.  Have  you  got  the  Code 
there? 

Mr.  Clark :  Yes,  Your  Honor;  Section  14-308. 
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(Thereupon,  Counsel  handed  the  volume  to  the  Court) 

The  Court :  You  take  exception  to  this,  that  the  only  ex¬ 
ception  is  a  criminal  case? 

Mr.  Hilland:  I  don’t  know  of  any  exception,  but  I  think 
under  these  circumstances  she  was,  in  effect,  a  member  of 
the  family,  and  that  anything  she  said  was  privileged  just 
the  same  as  if  he  himself  had  said  it. 

Mr.  Clark :  There  is  no  evidence  of  her  being  Mrs.  Dewey 
at  the  time.  The  annulment  was  in  1936. 

The  Court:  Annulment;  when? 

Mr.  Clark:  The  annulment  was  in  September  of  1936. 
She  was  not  married  at  this  time  and  was  not  a  member  of 
the  family. 

458  The  Court :  The  doctor  is  talking  about  from  May 
until  September,  1946. 

Mr.  Clark:  What? 

The  Court :  When  they  remarried. 

Mr.  Clark :  That  was  the  22nd  of  March,  1950. 

The  Court :  WTiat  is  your  other  point? 

Mr.  Clark:  The  very  section  of  the  Code  provides  that 
the  information  must  be  something  that  the  doctor — 

The  Court:  (Interposing)  The  privilege  relates — 

Mr.  Clark:  (Interposing)  WTiat  he  learns  as  a  lay  wit¬ 
ness. 

The  Court :  It  clearly  does  not  apply  to  that. 

Mr.  Clark :  Not  privileged,  Your  Honor? 

Mr.  Hilland:  Another  reason  why  the  testimony  is  not 
admissible,  not  relevant  to  any  issue  involved,  it  deals  with 
that  period  from  May  to  September  of  1946,  approximately 
ten  years  after  this  will  was  drawn  and  it  covers  the  period 
of  more  than  ten  years  after  the  change  of  the  designation 
in  the  insurance  policy,  the  case  Your  Honor  has  to  decide. 
The  only  thing  that  would  have  relevancy  after  that  time, 
is  something  that  would  go  to  the  mental  capacity;  the 
burden  of  proving  unsound  mind  when  he  did  these  things, 
and  continued  so  until  his  death,  as  they  allege. 

The  Court:  What  about  undue  influence? 
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Mr.  Hilland :  The  will  had  been  executed  ten  years 
459  before.  It  couldn’t  possibly  have  any  materiality  or 
relevancy. 


468  The  Court:  Now,  I  am  of  opinion  that  we  had 
better  begin  with  the  last  question. 

The  answer  was  yes  and  the  next  question  is :  “Question. 
Did,  on  certain  occasions,  someone  else  answer  the  ques¬ 
tions  f” 

That  is  at  the  top  of  page  10. 

The  answer  is  “Answer.  I  would  say  that  they  influenced 
him  tremendously  in  his  conversation.” 

With  respect  to  that  answer,  it  seems  a  conclusion  and 
an  expression  of  opinion  by  the  witness,  which  is  not  based, 
so  far  as  what  follows  is  concerned,  on  what  he  heard  them 
say  or  what  he  saw  them  do;  so  there  is  no  basis  in  this 
deposition  for  that  opinion  and  conclusion. 

Therefore,  I  sustain  the  objection  to  that  question  and 
answer. 

I  overrule  all  the  other  objections  to  the  rest  of  the  de¬ 
position,  and  I  think  it  will  be  better  if  you  take  your  pencil 
and  mark  the  questions  and  the  answers,  and  as  you  read 
them  jump  over  the  objections. 

469  I  see  no  point  in  the  jury’s  hearing  the  objection 
and  then  having  the  Court  overrule  it 


471  Mr.  Hilland:  With  respect  to  the  rest  of  the  de¬ 
position,  I  suppose  Your  Honor  has  considered  the 
remoteness  of  this  deposition. 

The  Court:  I  have. 

Mr.  Hilland:  Ten  years  after  writing  the  will. 

The  Court:  I  have.  I  think  what  happened  after  forms 
the  whole  pattern.  What  happened  before  making  this  will, 
is  all  part  of  one  happening. 

Mr.  Hilland:  Of  course,  I  take  the  position  this  is  one 
isolated  instance  of  alleged  isolation  of  the  testator.  There 
is  no  showing  of  any  continuance  of  isolation  at  alL  The 
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record  is  silent  on  what  is  the  circumstances  here  with  re¬ 
spect  to  isolation,  or  at  any  other  time,  except  this  instance. 

The  Court :  I  understand  your  position.  I  have  also  con¬ 
sidered  the  other  points  you  have  made.  I  don’t  think  that 
statute  is  at  all  pertinent  to  the  last  question  on  the  bottom 
of  page  9. 

Mr.  Clark :  Your  Honor,  I  have  an  objection  on  page  23 — 
the  question  with  regard  to  Mr.  Paxson,  three-quarters  of 
the  way  down. 

Mr.  Hilland:  The  Vest  deposition? 

The  Court:  Yes,  I  overrule  the  objection. 

472  All  right.  Bring  in  the  jury. 

(Thereupon  the  jury  returned  to  the  courtroom 
and  resumed  their  seats  in  the  jury  box.) 

(Whereupon,  Mr.  Clark  continued  reading  the  deposition 
of  Dr.  Vest  to  Mr.  Altmann,  impersonating  Dr.  Vest  in  the 
witness  chair,  as  follows:) 

(Reading) — (Page  10) : 

“Q.  Did  you  have  conversations,  Dr.  Vest,  with  Miss  Sin¬ 
clair  during  the  course  of  your  treatment  of  Commander 
Dewey?”  “A.  Many.” 

The  Court  (Interposing) :  There  never  was  a  direct  an¬ 
swer  to  that  question. 

Mr.  Clark  (Continuing  reading) : 

“Q.  Do  you  recall  any  request  that  she  made  of  you?” 

That  question  was  not  answered  and  the  next  question  be¬ 
gins  in  the  middle  of  page  11,  and  the  balance  of  the  ques¬ 
tions  and  answers  were  read  on  that  page. 

All  of  page  12  was  read. 

All  of  page  13  was  read. 

The  answer  at  the  top  of  page  14  was  read. 

Mr.  Hilland  (Interposing) :  Excuse  me,  what  page  is 
that? 

Mr.  Clark:  Page  14. 

The  Court  (Interposing) :  Let  me  interrupt.  I  thiTik  I 
should,  so  the  jury  would  understand  that  answer,  which 
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473  is  meaningless  without  some  explanation:  The 
question  was  whether  the  doctor  was  entitled  to  make 

answer  to  that  question  in  view  of  the  privilege  between 
a  patient  and  his  physician,  and  he  was  having  some  doubt 
as  to  whether  it  would  fall  within  that. 

Mr.  Clark  read  the  answer  of  Dr.  Vest  as  follows : 

“Dr.  Vest:  I  am  going  to  answer  the  question.  I  do  not 
believe  it  is  a  question  of  a  medical  problem  in  which  ethics 
of  the  profession  are  involved.  He  merely  repeated  the 
same  things  that  have  already  been  told  concerning  this 
gentleman  here  (indicating  the  caveator) — things  that  I 
have  been  told.” 

Mr.  Hilland:  Your  Honor,  please,  if  it  is  clear  from  the 
jumping  over,  that  the  doctor,  the  witness,  is  relating  what 
the  testator,  Commander  Dewey,  told  him:  I  don’t  think 
it  is  clear. 

The  Court:  That  is  a  fact.  He  is  asked  whether  or  not 
Theodore  Macrea  Dewey’s  father  made  any  statement. 

Mr.  Hilland:  This  is  what  the  witness  said.  He  merely 
repeated  the  same. 

The  Court:  Having  resolved  this  problem  of  privilege 
in  his  own  mind,  he  has  answered. 

The  balance  of  page  14  was  read. 

All  of  page  15  was  read. 

The  question  and  answer  at  the  top  of  page  16  was  read. 

(Thereupon,  Mr.  Hilland  read  the  cross-examination.) 

All  of  page  16  was  read. 

474  All  of  page  17  was  read. 

All  of  page  18  was  read. 

All  of  page  19  was  read. 

All  of  page  20  was  read. 

All  of  page  21  was  read. 

All  of  page  22  was  read. 

All  of  page  23  was  read. 

The  first  four  questions  on  page  24  were  read. 

Mr.  Hilland:  I  would  like  to  have  Your  Honor  see  that 
next  answer,  the  last  half  is  not  responsive  to  the  question, 
beginning  with  “He  told  me — 


228 


The  Court:  What  page? 

Mr.  Hilland :  Page  24. 

The  Court :  Are  you  objecting  to  that? 

Mr.  Hilland:  Yes,  on  the  ground  it  is  not  responsive. 

The  Court :  I  overrule  the  objection. 

(Thereupon,  the  answer  was  read  as  follows :) 

UA.  What  do  you  mean  by  that — I  just  don’t  recall — I 
know  that  during  a  busy  hospital  day,  I  got  two  extremely 
brief  calls  inquiring  about  his  father.  He  told  me  who  he 
was  and  said  he  was  anxious  to  know  about  the  condition 
of  his  father.  I  explained  to  him  that  I  thought  his  father 
would  get  well.  There  possibly  may  have  been  three  or 
those  calls.” 

Mr.  Hilland:  That  ends  the  cross-examination, 
475  Your  Honor. 

Thereupon,  the  redirect  examination  was  read  by 
Mr.  Clark,  covering  the  balance  of  page  24  down  to  and  in¬ 
cluding  page  32. 


PAUL  ROCKWOOD  BLOK 

was  produced  as  a  witness  on  behalf  of  plaintiff,  and  having 
been  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 


Direct  Examination 
By  Mr.  Clark: 

Q.  Would  you  please  state  your  full  name?  A.  Paul 
Rockwood  Blok. 

The  Court :  What  is  your  name  ? 

The  Witness :  Paul  Rockwood  Blok. 

By  Mr.  Clark: 

Q.  Where  do  you  reside?  A.  905  Langley  Drive,  Silver 
Springs,  Maryland. 

Q.  Where  are  you  employed?  A.  Joseph  Gawler’s 
Sons,  Inc.,  Funeral  Directors. 
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Q.  How  long  have  yon  been  so  employed?  A.  Approxi¬ 
mately  six  and  one-half  years. 

Q.  Yon  were  employed  there  in  March,  1950?  A. 

476  Yes,  sir. 

Q.  At  or  abont  that  time,  did  yonr  company  hold 
fnneral  arrangements  for  one  Theodore  Gibbs  Dewey?  A. 
Yes,  sir. 

Mr.  Hilland:  I  object,  Yonr  Honor.  What  happened  at 
the  Commander’s  fnneral,  couldn’t  possibly  bear  on  his  will. 

The  Court:  I  think  that  is  the  same  kind  of  situation  I 
discussed  with  yon  this  morning.  I  think  I  know  what  is 
coming.  If  yon  want  to  be  heard  on  it — 

Mr.  Hilland :  I  think  I  have  made  my  objection  clear. 

I  think  it  is  neither  material  or  relevant 
Mr.  Clark :  It  is  part  of  the  general  pattern. 

The  Court :  Yon  don’t  have  to  argue  that  with  me.  I  see 
the  materiality. 

By  Mr.  Clark: 

Q.  Did  yon  handle  the  fnneral?  A.  I  did. 

Q.  Who  made  the  arrangements  for  the  funeral.  A.  Mr. 
Edward  Dewey. 

Q.  Did  yon  talk  to  him  personally  abont  it?  A.  Yes,  sir. 
Q.  Did  he  give  yon  any  particular  instructions  in  regard 
to  it? 

Mr.  Hilland :  I  object  to  that,  Yonr  Honor. 

The  Court:  I  overrule  the  objection. 

The  Witness :  Yes,  sir. 

477  By  Mr.  Clark: 

Q.  What  were  those  instructions,  Mr.  Blok?  A. 
The  instructions  were  general  instructions  concerning  our 
services  only — the  only  thing  a  little  unusual  about  it  was 
not  to  give  anything  outside  to  any  member  of  the  family. 

The  Court:  (Interposing)  You  were  not  to  give  any  in¬ 
formation  to  the  family? 

The  Witness:  To  any  person  other  than  the  family. 
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By  Mr.  Clark: 

Q.  Did  he  tell  you  who  the  family  was?  A.  The  imme¬ 
diate  family,  who  was  at  the  residence. 

Q.  That  is  the  residence  of  Commander  Dewey?  A.  Cor¬ 
rect. 

Mr.  Clark :  That  is  all. 

By  The  Court: 

Q.  Did  he  tell  you  who  they  were — who  were  the  members 
of  the  family  at  the  residence?  A.  Just  Mr.  Edward  Dew¬ 
ey. 

Mr.  Hilland:  No  cross-examination. 

Mr.  Clark:  Call  Mrs.  West. 

Whereupon, 

JESSIE  RECORD  WEST 

was  produced  as  a  witness  on  behalf  of  the  plaintiff,  and 
having  been  first  duly  sworn  was  examined  and  testified  as 
follows:  V\, 

*  t 

Direct  Examination 
478  By  Mr.  Clark : 

Q.  Mrs.  West,  what  is  your  relationship  to  the 
caveator,  Theodore  Macrea  Dewey?  A.  His  mother-in- 
law. 

Q.  You  are  the  mother  of  his  wife?  A.  Yes,  of  Mrs. 
Theodore  Macrea  Dewey. 

Q.  Mrs.  West,  did  you  meet  Commander  Theodore  Gibbs 
Dewey  in  his  lifetime?  A.  I  did. 

Q.  Where  were  you  employed  at  that  time?  A.  At  the 
library  of  Congress. 

Q.  When  did  you  meet  him  at  the  Library  of  Congress? 
A.  The  23rd  day  of  March,  1937. 

Q.  At  that  time  was  your  daughter  engaged  to  Mr.  Theo¬ 
dore  Macrea  Dewey?  A.  Yes,  they  were  to  be  married  in 
about  three  weeks. 

Q.  About  what  time  of  the  day  did  you  meet  Commander 
Dewey?  A.  In  the  early  afternoon.  I  don’t  know  the 
exact  hour. 
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Q.  Did  lie  come  to  your  office?  A.  He  came  to  my  office 
and  asked  for  me,  and  I  was  told  that  two  gentlemen  were 
out  front  to  see  me. 

Q.  Who  accompanied  him?  A.  I  judged  it  was  the  other 
son. 

Mr.  Hilland :  I  object  to  that  conclusion. 

479  By  Mr.  Clark: 

Q.  Do  you  see — 

„  Mr.  Hilland:  (Interposing)  Your  Honor,  I  move  to 
strike  it  out  and  ask  the  jury  to  disregard  it. 

The  Court :  Yes,  of  course. 

By  Mr.  Clark : 

Q.  Do  you  see  the  person  who  accompanied  him  in  this 
courtroom?  A.  Yes,  I  do. 

Q.  Will  you  point  him  out? 

(Thereupon,  the  witness  indicated  Edward  B.  Dewey, 
the  defendant.) 

Q.  Did  you  have  a  conversation  with  Commander  Dewey 
at  that  time?  A.  Yes. 

Q.  Tell  us  what  it  was.  A.  WTien  I  went  out  into  the 
room  to  speak  to  these  two  gentlemen,  he  rose  and  said  that 
he  was  “Commander  Dewey”  and  that  it  had  come  to  his 
knowledge  that  my  daughter  was  to  marry  his  son,  but  the 
man  was  no  longer  his  son  as  he  had  disowned  him,  and 
that  he  wanted  nothing  more  to  do  with  him.  He  said  he 
was  heartless. 

Q.  Who  was  heartless?  A.  That  Tate,  his  son,  Theo¬ 
dore,  was  heartless,  and  that  he  had  not  wanted  him  to  put 
flowers  on  Mrs.  Dewey’s  grave. 

480  The  Court:  WTio? 

The  Witness :  Theodore  had  not  wanted  him  to  put 
flowers  on  his  mother’s  grave  and  that  he  had  sneered  and 
said  “There  was  nothing  but  a  skeleton  there.” 

I  interrupted  and  said  I  had  known  Tate  only  a  year,  but 
I  told  him  I  knew  nothing  about  him  but  to  love  him  and 
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admire  him,  and  said  he  had  know  him  seventy-eight  years. 

Q.  How  old  was  Tate?  A.  Forty-one,  so  I  knew — ■' 

Q.  No,  just  the  conversation.  A.  And  then  he  said  he 
had  the  ability  to  make  people  like  him,  but  he  wasn’t  that 
way.  He  drank.  Just  drank  terribly  and  that  he  had  always 
supported  him,  no  matter  where  he  lived,  he  had  supported 
him,  and  that  he  would  not  have  been  able  to  support  my 
daughter. 

Then  he  said  he  had  lived  in  many  places,  and  in  North 
Carolina,  and  that  he  had  always  had  to  support  him. 

Q.  Did  he  say  anything  about  the  possibility  of  a  child 
being  born  of  the  marriage  ? 

Mr.  Hilland:  I  object,  Your  Honor.  It  is  leading. 

The  Court :  I  don’t  think  it  is  leading. 

Mr.  Clark:  You  may  answer. 

The  Witness :  I  was  just  trying  to  recall,  because  it  has 
been  a  number  of  years  ago.  He  said  he  wanted  me 
481  and  my  daughter  to  know  that  she  could  never  call 
on  him  for  any  assistance  whatever;  that  if  a  child 
was  born,  he  would  have  nothing  to  do  with  the  child.  And 
he  would  never  assist  her  in  any  way. 

Mr.  Hilland:  I  object  to  the  witness  giving  her  mental 
processes. 

Mr.  Clark :  Just  anything  he  told  you. 

The  Witness :  I  told  him  he  heed  not  be  disturbed.  I  was 
sure  she  would  never  call  on  him.  I  said  she  had  always 
been  able  to  take  care  of  herself  and  he  need  not  bother 
about  her  calling  on  him. 

By  Mr.  Clark: 

Q.  Was  anything  more  said  during  this  conversation? 
A.  He  seemed  to  think  he  should  stress  the  point — 

Mr.  Hilland:  (Interposing)  I  object  to  what  he  “seemed 
to  think”,  Your  Honor. 

The  Court:  Yes. 

The  Witness:  So  just — 

The  Court:  I  sustain  the  objection  unless  Mrs.  West  is 
going  to  tell  us  something  he  said  in  substance,  if  she  is  un- 
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able  to  remember  just  what  he  said,  but  if  she  is  going  to 
recount  something  he  did  say  in  substance,  you  may  do  that 
(addressing  the  witness). 

By  Mr.  Clark : 

Q.  Were  you  going  to  do  that?  Were  you  going 

482  to  tell  us  some  further  conversation  you  had  with 
Commander  Dewey? 

The  Court:  She  started  to  say  he  stressed  something. 
You  may  give  that  (addressing  the  witness). 

The  Witness :  That  he  should  come  and  tell  me  that  Tate 
was  no  fit  person  for  a  nice  girl  to  marry. 

By  Mr.  Clark : 

Q.  Did  Mr.  Edward  Dewey  take  any  part  in  this  con¬ 
versation?  A.  No. 

Q.  He  was  in  your  presence  during  the  conversation? 
A.  Yes. 

Q.  Was  that  all  that  was  said?  A.  He  said  that  while 
Tate  was  in  North  Carolina  he  had  gotten  a  girl  in  trouble 
and  that  the  girl  had  a  child  and  was  now  living  in  Wash¬ 
ington. 

Q.  He  told  you  that?  A.  He  told  me  that.  And  I  said 
then,  I  interrupted  him,  and  said  I  thought  he  should  stand 
by  his  son,  if  that  were  true;  he  should  stand  by  his  son 
when  he  was  in  trouble. 

I  think  that  is  about  the  substance. 

Q.  Is  that  the  termination  of  the  conversation?  A.  No, 
then  he  spoke  to  me  about  my  daughter  never  being  able 
to  call  on  him,  never  call  on  him  for  assistance  even  if  she 
had  a  child,  I  just  turned  on  my  heel  and  left. 

Q.  Did  you  have  any  further  conversation  with  Com¬ 
mander  Dewey?  A.  No. 

483  Q.  Did  your  daughter  marry  him  later?  A.  She 
married  him  on  the  8th  of  April. 

Q.  You  did  not  oppose  the  marriage?  A.  I  certainly  did 
not. 
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Cross-Examination 

By  Mr.  Hilland. 


484  Q.  Didn’t  he  say  he  had  known  Tate  for  thirty- 
eight  years — not  seventy-eight  years — didn’t  he  say 
thirty-eight  years ;  Tate  was  around  thirty-eight  years  old 
at  that  time,  was  he  not?  A.  He  was  forty-one. 


RALPH  STEPHENSON  RICHARD 

was  produced  as  a  witness  on  behalf  of  plaintiff,  and  having 
been  first  duly  sworn  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Clark: 

Q.  Will  you  please  state  your  full  name?  A.  Ralph 
Stephenson  Richard. 

Q.  And  where  do  you  reside?  A.  1105  North  Stafford 
Street,  Arlington,  Virginia. 

Q.  What  is  your  occupation? 

The  Court:  Speak  louder. 

By  Mr.  Clark: 

Q.  What  is  your  occupation?  A.  Office  manager 
485  and  cashier. 

Q.  By  whom  are  you  employed?  A.  Johnston, 
Lemon  &  Co. 

Q.  What  is  the  nature  of  their  business  ?  A.  Investment 
brokers. 

Q.  Are  they  located  here  in  Washington?  A.  Yes,  910 
Southern  Bldg. 

Q.  How  long  have  you  been  the  bookkeeper  there,  Mr. 
Richard?  A.  I  have  been  employed  by  them  for  eleven 
years. 

Mr.  Hilland:  I  did  not  hear  how  long. 

The  Witness:  I  have  been  employed  there  for  eleven 
years. 
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By  Mr.  Clark: 

Q.  Are  you  in  charge  of  keeping  the  accounts  of  various 
customers?  A.  I  have  supervision  of  the  accounts. 

Q.  Are  they  kept  in  your  office?  A.  They  are. 

Q.  The  records  are  under  your  custody?  A.  They  are. 
Q.  During  his  lifetime  was  Theodore  Gibbs  Dewey  a 
customer  of  your  firm?  A.  He  was. 

Q.  And  is  Edward  Bradley  Dewey  a  customer  of  your 
firm?  A.  He  is,  yes. 

486  Q.  Have  you  records  there  concerning  those  ac¬ 
counts?  A.  I  have. 

Q.  Mr.  Richard,  were  any  securities  transferred  from 
Theodore  Gibbs  Dewey  to  Edward  Bradley  Dewey  through 
your  office?  A.  There  were. 

Q.  Have  you  records  there  of  those  transfers?  A.  I 
have. 

Q.  Will  you  tell  the  jury — do  you  know  when  the  first 
transfer  was  made?  A.  The  first  transfer  I  have  record 
of  was  June  17,  1935.  It  involved  three  National  Press 
Building  bonds. 

The  Court :  Speak  a  little  louder. 

The  Witness :  It  involved  one  transfer  of  three  National 
Press  Building  bonds. 

By  Mr.  Clark : 

Q.  And  that  was  in  June  of  1935? 

Mr.  Hilland :  He  said  June  17. 

The  Witness:  The  value  of  those  at  that  time  was  ap¬ 
proximately  $1575. 

The  Court:  Apiece  or  for  the  three? 

The  Witness :  For  the  total  three. 

By  Mr.  Clark: 

Q.  That  was  the  value  as  of  June  17,  1935?  A. 
Right. 

487  Q.  Do  you  have  records  of  any  other  transfers  on 
or  about  that  time?  A.  No  other  records  of  trans¬ 
fers  on  that  date,  through  our  office. 
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Q.  Do  you  have  a  record  of  certain  transfers  made  in 
1947?  A.  I  do. 

Q.  And  will  you  state  what  those  transfers  were? 

The  Court:  Insofar  as  his  office  was  concerned,  none 
between  1935  and  1947  ? 

Mr.  Clark:  Not  so  far  as  his  office  is  concerned. 

1  The  Witness :  It  appears  to  me  as  though  there  was  some 
other  transfer,  of  the  Seaboard  Finance  Corporation. 

The  Court:  What  do  you  mean  by  “It  appears  to  me  as 
though”? 

The  Witness:  I  see  a  purchase  in  Theodore  Gibbs 
Dewey’s  account.  Later  returned  and  then  to  Edward  B. 
Dewey,  so  he  may  have  directed  that  they  be  transferred 
to  Edward  Dewey. 

By  Mr.  Clark: 

Q.  When  was  that  purchase  made  for  the  account  of 
Theodore  Gibbs  Dewey?  A.  There  was  a  purchase  on 
February  4  of  1936. 

Q.  How  much  Seaboard  Finance  is  that?  A.  150  shares 
of  preferred — 80  shares  purchased  in  February  of  1936; 

70  shares  purchased  October  7,  1936. 

488  Q.  That  was  preferred?  A.  Yes,  sir. 

There  was  20  Seaboard  Finance  common  pur¬ 
chased  February  4  of  1936.  Those  were  purchased  by  Theo¬ 
dore  Gibbs  Dewey. 

Q.  When  do  they  appear  in  the  account  of  Edward  B. 
Dewey?  A.  In  1945  we  received  150  shares  of  Seaboard 
Finance  Company  in  the  name  of  Edward  B.  Dewey  and 
also  150  shares  of  Seaboard  Finance  common. 

Mr.  Hilland:  What  was  that  date? 

The  Witness :  September  of  1945,  the  same  day,  Septem 
her  25,  1945. 

By  Mr.  Clark: 

Q.  You  received  those  for  sale?  A.  They  were  for  ex¬ 
change.  No,  for  redemption  on  an  exchange  into  a  differ¬ 
ent  dividend  rate. 
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I  fail  to  find  a  record  where  we  effected  the  transfer  on 
those.  Apparently  they  must  have  been  transferred.  They 
could  have  been  transferred  direct  by  Theodore  Gibbs 
Dewey. 

Q.  By  signing  them  on  the  back?  A.  He  could  have 
taken  them  directly  to  the  Company.  The  Company  was  on 
the  tenth  floor  of  the  Southern  Building,  so  he  readily 
could  have  taken  them  in  there  for  transfer. 

Q.  When  are  the  next?  A.  The  17th  of  February,  1947 ; 

65  of  Central  States  Electric  Company  common. 

489  Mr.  Hilland:  What  was  that? 

The  Witness :  Central  States  Electric. 

Mr.  Clark:  You  might  give  the  value  of  that. 

The  Court:  For  each  item  as  you  go  down — a  share. 

The  Witness:  $113.75  a  share. 

The  Court:  That  is  the  total  value? 

The  Witness :  Yes,  that  is  total  value.  I  am  sorry.  $1.75 
per  share. 

We  had  had  the  Homefire  Signal  Development — 

Mr.  Hilland:  (Interposing)  I  can’t  hear  you. 

The  Witness:  Of  no  value. 

We  had  one  share  of  the  First  National  Bank  of  Mont¬ 
pelier,  Vermont.  I  have  only  the  approximate  value  of 
$200  on  that. 

It  is  the  only  security  in  here  (indicating)  that  I  could 
not  get  an  exact  market  value  on.  I  have  an  estimated 
value  at  $250. 

By  Mr.  Clark: 

Q.  That  is  not  a  widely  traded  stock.  That  is  what  is 
known  as  a  founder’s  share?  A.  No,  it  is  not.  It  is  just 
the  capital  stock  of  the  bank. 

30  shares  of  New  England  Public  Service,  6  per  cent, 
preferred;  a  value  of  $114  per  share,  a  total  value  of 
$3420. 

10  shares  of  Hershey  Chocolate  Corporation,  common, 
$79  per  share,  $790,  total  value. 
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490  351  shares  of  United  Corporation,  common,  $4  a 
share,  total  value  $1404. 

78  shares  of  United  Corporation,  cumulated  preferred, 
$51.50  per  share,  total  $4017. 

40  shares  American  Community  Power,  first  6  per  cent 
preferred.  No  value. 

51  Texas  Gulf  Producing  Company,  $14  a  share,  $714 
total  value. 

10  shares  of  Colgate-Palmolive,  common,  total  value 
$492.50. 

67  shares  of  Simmons  Boardman  Publishing,  third  pre¬ 
ferred  6  per  cent,  total  $402,  total  value. 

32  shares  of  United  States  Steel,  common,  $77  per  share, 
total  value  $2464. 

10  shares  of  New  England  Public  Service  Company, 
prior  lien  71  preferred,  $170  per  share,  total  value  $1700. 

114  shares  of  Arden  Farm  Corporation,  common,  $90.50 
per  share,  total  $2223. 

25  shares  of  Arden  Farms,  preferred,  $61  per  share, 
total  value  $1525. 

66  2/3  shares  of  Hathaway  Bakeries,  Incorporated,  com¬ 
mon,  $9.25  per  share,  $616.67  total  value. 

10  shares  National  City  Bank  of  New  York,  $42  per 
share,  $420  total  value. 

200  shares  of  Northampton  Brewery  Corporation,  com¬ 
mon — -no  value. 

491  10  shares  of  People’s  Gas,  Light,  and  Coke  Com¬ 
pany,  common,  $100.75  per  share,  total  value 

$1007.50. 

15  shares  North  American  Company,  common,  $31.50  per 
share,  total  value  $472.50. 

250  shares  of  Prudential  Building  Association  member¬ 
ship  shares — no  value. 

4/400  North  American  Company  scrip — no  value. 

That  completes  the  list. 

Q.  Now,  Mr.  Bichard,  do  you  have  total  values  there  for 
all  of  those  securities?  A.  I  have. 
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Total  valuation  of  all  these  transfers,  including  the  one 
in  1935,  and  the  number  three  list  dated  February  17, 1947, 
$23,606.92. 

Q.  $23,606.92?  A.  Yes.  The  valuation  might  be  off  100 
or  so  dollars  on  the  approximate  valuation  of  the  National 
— First  National  Bank  of  Montpelier,  Vermont. 

•  Mr.  Clark :  That  is  all. 

Cross-Examination 

By  Mr.  Hilland : 

Q.  Mr.  Richard,  do  you  have  all  the  records  of  Com¬ 
mander  Dewey ’s  account?  A.  I  have. 

Q.  When  was  his  account  with  your  company 
492  opened?  A.  The  first  transaction  I  have  is  Febru¬ 
ary  3,  1930. 

Q.  Do  you  know  when  that  firm  was  organized?  A.  Mr. 
Johnston  had  been  in  business  since  1920,  in  Washington. 
Originally,  under  the  name  of  Irving  and  Johnston. 

Q.  There  was  a  merger  of  the  original  company?  A. 
James  M.  Johnston  and  Company. 

Q.  Was  the  successor  of  the  partnership  composed  of 
Irving  and  Johnston?  A.  Yes.  Evidently  it  merged  with 
the  organization  that  Mr.  Johnston  was  with  prior  to  1930, 
but  I  don’t  have  the  merger  account  to  support  it. 

Q.  The  first  name  was  Irving  and  Johnston,  then  it  be¬ 
came  James  M.  Johnston  and  Company,  and  then  Johnston 
and  Lemon?  A.  That  was  a  partnership,  too. 

Q.  It  was  opened  when,  in  1930?  A.  February  3,  1930, 
is  the  first  transaction. 

Q.  And  it  continued  up  until  what  time?  A.  Well,  there 
was — (examining  paper)  we  have  transactions  here  (indi¬ 
cating)  up  until  January,  1945,  and  then  we  have  this  trans¬ 
fer  in  1947. 

Q.  Yes.  The  account,  in  other  words,  was  an  active  ac¬ 
count  up  until  January  of  1945?  A.  Very  much  more  ac¬ 
tive  than  during  the  period  up  until  1938  or  ’9,  but  there 
were  transactions. 
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493  Q.  I  will  come  to  that.  Also,  it  was  an  active  ac¬ 
count  during  the  year  1935?  A.  Yes,  it  was. 

Q.  Can  you  give  us  a  statement  during  1945?  A.  This 
is  Theodore  Gibbs  Dewey’s  account. 

Q.  The  testator’s?  A.  It  comprises  a  little  more  than 
one  ledger  sheet.  It  looks  like  about  five  purchases  during 
the  year. 

Q.  How  many  sales?  A.  It  looks  like  there  were  two 
sales. 

Q.  Every  time  there  is  a  purchase  the  customer  opens — 
has  a  contract?  A.  Oh,  yes. 

Q.  And  every  time  he  sells  he  enters  into  a  contract? 
A.  That  is  right. 

Q.  During  the  year  1936,  how  many  transactions  were 
there?  A.  It  looks  like  nine. 

Q.  How  many?  A.  Nine. 

Q.  How  many  sales?  A.  Approximately  ten. 

Q.  So  there  were  about  nineteen  transactions  in  that 
account  during  the  calendar  year  1936?  A.  Yes. 

494  Q.  Nineteen  contracts  made  during  the  year?  A. 
Yes. 

Q.  How  many  during  the  month  of  July,  1936?  A.  No 
transactions  during  the  month  of  July,  1936. 

Q.  During  the  month  of  August,  1936?  A.  During 
August,  no  transadtions.  Apparently  the  deliveries  of  secu¬ 
rities  to  him  but  no — 

Q.  (Interposing)  How  many  deliveries?  A.  One — 50 
shares  Northampton  Breweries. 

Q.  How  many  in  the  month  of  September,  1936?  A. 
Three  purchases. 

Q.  Any  sales?  A.  No  sales.  He  paid  by  check. 

Q.  So  he  made  three  contracts  of  purchase  during  the 
month  of  September,  1936?  A.  During  the  month  of  Sep¬ 
tember,  yes. 

Q.  How  many  were  in  the  account  during  the  month  of 
October,  1936?  A.  Two  purchases;  four  sales. 

Q.  A  total  of  six  purchases  and  sales?  A.  Correct. 
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Q.  During  the  month  of  October,  1936?  A.  That  is  cor¬ 
rect. 

Q.  How  many  shares  did  those  two  purchases  involve? 
A.  Two  hundred  shares  of  Northampton  Breweries, 

495  preferred,  at  80  cents  a  share,  purchased  at  a  cost 
of  $160. 

Q.  What  other —  A.  Thirty  shares  of  Seaboard  Fi¬ 
nance  Corporation,  $2  per  share,  preferred,  at  a  price  of 
$28.50  per  share  1995. 

Q.  You  say  four  sales  during  the  month  of  October,  1936? 
A.  Yes,  sir,  correct.  He  made  four  sales. 

Q.  Including  deliveries?  A.  Forty  shares  of  Langen- 
dorf  United  Bakeries,  Class  A,  price  12%,  $361.39. 

Q.  Sold  five  hundred  shares  of  Northampton —  A.  (In¬ 
terposing)  Breweries,  preferred,  at  80  cents  a  share,  profits 
$400;  sold  thirty  shares  of  Class  B,  Langendorf  Bakeries, 
33%  per  cent,  profits  $92.29  and  two  thousand — yes — face 
value,  of  Washington  Suburban,  5%  per  cent  bonds  due  in 
1941,  price  102  1/5,  profits  $2060.20,  leaving  a  small  debit, 
which  was  paid  in  cash. 

Q.  How  many  in  November,  1936?  A.  No  transactions. 
Q.  How  about  December?  A.  During  December,  he  ex¬ 
changed  80  shares  of  Seaboard  Finance,  preferred,  with 
Wards  for  80  shares,  without  warrants. 

Q.  How  much  money  did  that  exchange  involve?  A. 
$560.04. 

Q.  And  that  exchange,  of  course,  was  another  contract? 
A.  Oh,  yes. 

Q.  How  many  transactions  for  the  year  1937?  A. 

496  For  1937,  he  had  one  purchase. 

Q.  How  many  shares  ?  A.  He  had  one  share  sale. 
Q.  How  about  1938?  A.  During  1938  he  had  one  pur¬ 
chase;  two  sales. 

Q.  How  about  1939?  A.  We  had  no  transactions  during 
1939. 

Q.  How  about  1940?  A.  No  transactions  during  1940. 

Q.  1941?  A.  No  transaction. 

Q.  1942?  A.  No  transaction. 
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Q.  1943?  A.  He  sold  a  small  block  of  rights;  one  sale. 

Q.  1944?  A.  Again  he  sold  a  small  block  of  rights  and 
we  exchanged  some  shares  for  him. 

Q.  How  about  1944?  A.  I  am  speaking  of  1944.  We 
effected  a  change  of  name  on  some  of  the  securities  for  him. 

Q.  Mr.  Richard,  how  long  have  you  been  with  Johnston 
and  Lemon?  A.  Since  1939. 

Q.  Did  you  ever  meet  Commander  Dewey  per- 
497  sonally?  A.  Yes. 

Q.  When  did  you  first  meet  him?  A.  I  can’t  re¬ 
call  definitely. 

Q.  Where  did  you  first  meet  him?  A.  Commander 
Dewey  came  in  my  office  some  years  ago. 

Q.  How  did  you  become  in  charge  of  his  account?  A. 
Mr.  James  M.  Johnston  turned  it  over  to  me. 

Q.  You  saw  him  personally  when  he  came  in?  A.  Yes. 

Q.  He  was  the  member  of  the  office  who  took  charge  of 
that  account  personally?  A.  Correct. 

Q.  Did  you  see  him  in  his  home?  A.  I  saw  Commander 
Dewey  in  October  of  1939  in  his  home. 


515  The  Court:  What  I  brought  you  up  here  for:  Is 
there  any  proof  in  this  case — on  the  opening  state¬ 
ment,  I  am  confused  about  that — is  there  any  proof  in  your 
case  or  have  you  established  when  these  parties  first  mar¬ 
ried  and  when  the  marriage  was  annulled? 

I  see  this  is  a  copy  of  the  marriage  certificate.  Have  you 
proved  the  first  marriage  and  the  annulment? 

Mr.  Clark:  Not  formally.  It  is  admitted  they  were  mar¬ 
ried  in  July,  1935,  and  the  marriage  was  annulled  in  1936. 
He  admitted  that  but  stated  he  did  not  acquire  the  knowl¬ 
edge  until  the  deposition  was  taken  in  Mr.  Clark’s  office. 

The  Court:  Married  in  July,  1935? 

Mr.  Hilland :  Yes,  Your  Honor. 

The  Court:  And  the  marriage  was  annulled  in  1936? 

Mr.  Hilland :  Yes,  Your  Honor. 

The  Court:  There  is  no  showing  as  to  why  it  was  an¬ 
nulled? 
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Mr.  Clark:  No,  Your  Honor. 

The  Court:  Then  they  were  unmarried  in  September, 
1936,  to  March  22,  1950? 

Mr.  Clark:  The  day  of  the  funeral. 

Mr.  Hilland:  It  is  irrelevant  and  immaterial  and 

516  calculated  to  do  nothing  but  arouse  prejudice  on  the 
grounds  the  parties  remarried  the  day  of  the  father’s 

funeral. 

The  Court:  I  see  the  relevancy. 

Mr.  Clark :  This  shows  one  of  the  motives  for  the  influ¬ 
ence.  That  influence  was  extended  by  Selma  Sinclair,  im¬ 
mediately  upon  the  death  of  the  father  they  were  married 
in  order  that  she  obtain  the  benefits — part  of  the  general 
pattern. 

The  Court:  Here’s  the  relevancy  I  see  to  this:  One  of 
the  complaints  he  made  is  that  Theodore  was  running 
around  wth  a  married  woman ;  another  complaint  is  that  he 
was  closely  associated  with  a  man  who  was  married  and 
running  around  with  another  woman.  Now,  they  were  sup¬ 
posed  to  be  two  things  which  caused  him  to  disown  Theo¬ 
dore — the  fact  that  Miss  Sinclair  was  living  in  that  apart¬ 
ment — 

Mr.  Hilland:  (Interposing)  There  is  no  evidence  of  that. 
The  Court:  Yes,  there  is. 

Mr.  Hilland :  Except  for  the  period  of  marriage. 

Mr.  Clark :  There  is  testimony  concerning  it. 

Mr.  Hilland :  No  evidence  whatever. 

Mr.  Clark:  There  is  evidence  concerning — 

Mr.  Hilland:  (Interposing)  No  evidence  whatever.  She 
came  there  in  the  summer  of  1935,  ’6.  There  is  no  evidence 
except  for  that  one  night.  I  have  been  over  all  the  evidence. 

The  Court :  I  have  too.  I  am  going  to  receive  it. 

•  **•*•*### 

517  The  Court :  I  will  let  you  rest  literally,  or  tomor¬ 
row  morning  you  may  find  something  else. 
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I  will  let  you  read  that  (indicating  Plaintiff’s  Exhibit 
No.  12)  now,  to  the  jury.  Very  well. 

(Thereupon,  counsel  returned  to  the  counsel  table  and 
resumed  their  seats,  after  which  the  following  occurred:) 

Mr.  Clark:  Lady  and  gentlemen  of  the  jury,  Plaintiff’s 
Exhibit  No.  12  consists  of  a  document  identified  by  the 
Court  as  a  certification  by  the  State  of  Maryland,  Mont¬ 
gomery  County,  Clerk  of  the  Circuit  Court,  and  reads: 

“This  is  to  certify,  that  on  the  22nd  day  of  March  in 
the  year  One  Thousand  Nine  Hundred  and  Fifty  a  mar¬ 
riage  license  was  issued  from  the  Office  of  the  Clerk  of  the 
Circuit  Court  for  Montgomery  County  authorizing  any 
minister  of  the  Gospel  or  any  other  person  authorized  by 
law  to  perform  the  Rites  of  marriage  between  a  certain 
Edward  Bradley  Dewey  of  Washington,  D.  C.,  age;  59 
color  white,  condition  single;  former  marriage  an- 
518  nulled ;  related  distant  cousin ;  divorce  no ;  and  Selma 
O’Neta  Sinclair  of  Washington,  D.  C.,  age  49  color 
white ;  condition  single ;  former  marriage  annulled ;  related 
distant  cousin;  divorce  no;  applicant  Selma  O’Neta  Sin¬ 
clair.” 

And  afterwards,  to  wit:  “On  the  24th  day  of  March  in 
the  year  One  Thousand  Nine  Hundred  and  Fifty  the  follow¬ 
ing  certificate  was  filed  in  the  Clerk’s  Office  of  said  Court  to 
wit: 

“  ‘I  hereby  certify,  that  on  this  22nd  day  of  March,  One 
Thousand  Nine  Hundred  and  Fifty  at  Bethesda,  Md.  were 
by  me  united  in  marriage,  in  accordance  with  the  license 
issued  by  the  Clerk  of  the  Circuit  Court  for  Montgomery 
County  in  the  State  of  Maryland:’  signed:  Reverend  Wil¬ 
liam  T.  Creighton,  Minister  of  the  Gospel,  Official  Char¬ 
acter. 

“As  appears  by  the  record  of  marriages  in  the  Office  of 
the  Clerk  of  the  Circuit  Court  for  Montgomery  County, 
which  record  is  now  in  my  custody  and  keeping. 
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“In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  Seal  of  the  Circuit  Court  for  Montgomery 
County  this  Fifth  day  of  January,  1950. 

“Signed:  Clayton  K.  Watkins,  Clerk  of  the  Circuit  Court 
for  Montgomery  County”. 

(Thereupon,  Plaintiff’s  Exhibits  1  to  12,  inclusive,  pre¬ 
viously  marked  for  identification  were  received  in  evidence 
as  Plaintiff’s  Exhibits  No’s.  1  to  12  inclusive.) 


522  Motion  For  Direct  Verdict  For  The  De¬ 
fendant  (Caveatee.) 

Mr.  Hilland:  May  it  please  Your  Honor,  at  this  time  I 
should  like  to  make  a  motion  on  behalf  of  the  Defendant, 
Edward  B.  Dewey,  who  is  also  the  Caveatee,  for  a  directed 
verdict  on  all  of  the  pending  issues,  on  the  ground  that  the 
evidence  introduced  by  the  Plaintiff  is  insufficient  to  make 
out  a  prima  facie  case  on  any  of  those  issues. 

I  think,  Your  Honor,  that  it  is  often  easier  to  get  at 
these  cases  where  you  have  a  mass  of  facts,  to  think  of 
them  in  terms  of  what  the  case  is  not,  as  well  as  in  terms  of 
what  the  case  is. 

In  the  average  decision  one  reads  where  a  will  has  been 
vacated,  set  aside,  it  is  almost  always,  if  not  always,  an 
instance  where  the  will  was  made  during  the  last  illness, 
or  in  the  last  weeks  if  not  the  last  days  of  life.  In  millions 
of  cases  you  will  find  that  the  will  was  made  on  the  day  of 
death,  or  sometimes  a  day  or  two  before  death,  and  almost 
always  when  the  testator  was  in  his  last  illness  or  near  that 
time. 

We  are  here  dealing  with  a  will  that  was  not  made  under 
these  circumstances  but  was  made  14  years  before 

523  the  death  of  the  testator,  and  the  change  of  the  in¬ 
surance  beneficiary  designation  was  made  aproxi- 

mately  three  months  before  the  will  was  made. 

There  is  no  evidence  of  any  of  the  circumstances  or  facts 
surrounding  the  making  of  the  will  or  the  making  of  the 
change  of  designation  of  beneficiary.  There  has  been  no 
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evidence  of  any  dnress  or  coercion  at  the  time  of  either 
of  those  events,  or  of  any  fraud  or  deceit  in  connection 
with  either  of  those  events ;  no  evidence  of  undue  influence 
at  that  time,  and  no  evidence  of  mental  incapacity  at  the 
time  of  the  change  of  designation  of  beneficiary,  or  at  the 
time  of  the  making  of  the  will. 

On  this  matter  of  mental  capacity:  Of  all  the  witnesses 
Plaintiff  has  brought  before  the  Court  and  jury,  he  has 
not  ventured  to  ask  a  single  witness  to  express  an  opinion 
about  mental  capacity  at  any  time,  either  before  or  after 
the  making  of  the  will  or  the  change  of  beneficiary.  That  is 
a  very  significant  fact  upon  which  the  cases  have  com¬ 
mented,  where  they  bring  witnesses  before  the  Court  and 
jury  and  ask  none  of  them  to  express  an  opinion  of  the 
mental  capacity,  either  at  the  time  of  the  event  or  at  times 
prior  and  subsequent  to  the  event. 

Of  course  the  cases  hold  that  opinion  evidence  of  that 
kind,  even  from  lay  witnesses,  is  admissible,  where  they 
have  had  an  opportunity  to  observe  the  testator  and 
524  form  an  opinion  at  that  time.  Evidence  of  that  kind 
is  admissible  not  only  as  of  the  time  of  the  event 
but  as  of  times  prior  to  that  and  subsequent  to  that  as 
bearing  upon  what  his  mental  condition  might  have  been 
at  the  time  of  the  event.  But  the  fact  to  be  proven  is  the 
mental  incapacity  at  the  time  of  the  event  and  not  at  some 
other  time. 

That  point  is  very  well  illustrated  by  one  of  our  earlier 
cases  in  the  Court  of  Appeals,  Barbour  vs.  Moore,  which  is 
in  4  Appeals  and  it  begins  at  535.  I  just  want  to  read  a 
portion  of  page  547,  where  the  Court  said: 

“We  come  next  to  the  question  of  the  want  of  testi- 
mentary  capacity  of  the  testator.  Whether  the  testator 
was  capable,  at  the  time  of  executing  the  paper  purporting 
to  be  his  will,  of  making  a  valid  deed  or  contract,  is  the 
question,  in  all  such  cases  as  the  present,  that  must  be 
decided.  This  is  the  test  prescribed  by  the  Maryland  stat¬ 
ute  of  1798,  Chapter  101,  in  force  in  this  District.  And  few 
questions  are  tended  with  greater  difficulty.  The  incapacity 
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alleged  mnst  exist  at  the  time  of  making  the  will  The  proof 
of  incapacity  at  any  prior  or  subsequent  time,  while  it  may 
furnish  evidence  reflecting  on  the  condition  of  the  testator’s 
mind  at  the  date  of  the  will,  will  not  relieve  the  party  assail¬ 
ing  the  will  from  the  necessity  of  establishing,  by  clear 
proof,  the  existence  of  the  mental  incompetency  at  the  time 
of  executing  the  paper. 

“The  right  of  making  a  will  and  disposing  of  one’s 

525  property  as  he  pleases,  even  to  gratify  partialities 
or  prejudices,  and  even  to  the  exclusion  of  those 

of  near  and  dose  blood  connection  with  him,  is  among 
the  dearest  and  most  sacred  rights  of  the  citizen,  secured 
by  the  law;  and  that  right  ought  not  to  be  impaired  or 
nullified,  except  upon  the  most  substantial  ground.” 

Now,  Your  Honor,  there  is  not  a  word,  there  is  not  a 
scintilla  of  evidence  of  any  of  the  facts  and  drcumstances 
surrounding  the  change  of  designation  of  beneficiary,  or 
the  facts  and  circumstances  surrounding  the  preparation 
and  execution  of  this  will.  No  evidence  has  been  offered 
where  either  of  these  events  occurred. 

We  don’t  even  know  where  they  occurred,  except  as  may 
be  reflected  on  the  face  of  the  instruments  themselves,  and 
I  do  not  believe  they  reflect  that. 

There  is  no  evidence  of  who  was  present  when  those 
events  occurred.  There  is  no  evidence  of  what  was  said 
and  done  at  those  times. 

There  is  no  evidence  of  what  anybody  did  or  where  he 
did  it,  or  how  he  did  it,  in  connection  with  either  of  those 
events. 

There  is  no  evidence  of  who  gave  instructions  about  the 
provisions  the  will  should  contain.  There  is  no  evidence  of 
who  knew  what  those  instructions  were.  There  is  no  evi¬ 
dence  of  the  identity  of  the  person  to  whom  they  were 
given.  No  evidence  of  what  the  instructions  to  the  scrivener 
were. 

526  There  is  no  evidence  that  the  persons  who  are 
accused — there  is  no  evidence  that  Edward  B. 

Dewey  and  Selma  Sinclair,  now  Mrs.  Edward  B.  Dewey, 
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who  are  accused  of  undue  influence,  fraud,  deceit,  duress 
and  coercion,  even  knew  of  the  change  of  designation  of 
beneficiary  or  of  the  making  of  this  will. 

There  is  no  evidence  whatsoever  that  they  even  had 
knowledge  of  those  things  or  those  events. 

Now,  these  are  the  vital  and  crucial  events  in  the  case, 
Your  Honor,  about  which  the  evidence  is  wholly  silent.  This 
is  not  a  case  where  Your  Honor  is  struggling  with  a  ques¬ 
tion  of  some  evidence  on  these  vital  issues  and  having  to 
determine  whether  or  not  that  “some  evidence,,  whatever 
it  might  have  been,  was  sufficient.  This  is  a  case  where 
Your  Honor  is  dealing  with  the  simple  proposition  that 
there  is  no  evidence  in  relation  to  those  two  vital  events 
in  this  case. 

Now  the  primary  and  real  question  is  what  happened 
when  the  change  of  beneficiary  was  made,  and  what  hap¬ 
pened  when  the  will  was  executed,  and  what  was  the  testa¬ 
tor’s  mental  capacity  at  those  times,  and  not  at  some  other 
times. 

Now,  as  I  have  indicated,  the  Court  and  jury  are  wholly 
uninformed  by  the  evidence  of  any  of  those  facts  and  cir¬ 
cumstances.  Actually  when  you  analyze  the  evidence  you 
find  that  what  the  Caveator,  the  Plaintiff,  has  done  is  to 
offer  background  evidence  leading  up  to  those  crucial 
times  and  events,  but  he  stopped  there  and  offered  no 
527  evidence  relating  to  those  particular  times  and 
events  that  are  crucial  and  present  the  real  vital 
issues  in  the  case. 

The  case  in  that  respect,  Your  Honor,  is  like  one  we 
have  in  the  Court  of  Appeals  where  the  Court  pointed  out 
that  fact  It  is  the  case  of  Stant  vs.  American  Security  and 
Trust  Company  23  Appeals  D.  C.  at  page  25. 

In  that  case,  Your  Honor,  the  will  was  admitted  to  pro¬ 
bate  and  there  was  an  appeal  from  the  order  admitting  it 
to  probate,  and  on  appeal  that  order  was  affirmed. 

In  that  case  Brown,  the  testator,  died  May  2,  1901.  He 
was  72  years  of  age.  He  was  a  widower.  He  left  three  sons, 
five  daughters,  one  granddaughter  who  was  the  daughter  of 
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a  deceased  son,  and  one  grandson  who  was  the  son  of  a 
deceased  daughter.  The  will  was  executed  July  21,  1900, 
about  nine  months  before  the  death. 

There  was  a  codicil  January  4, 1901,  about  three  months 
before  death. 

In  that  case  the  three  daughters  hied  a  caveat,  alleging 
fraud  and  undue  influence  on  the  part  of  the  granddaughter. 

The  issues  were  due  execution,  mental  competency,  un¬ 
due  influence  of  the  granddaughter,  fraud  of  the  grand¬ 
daughter,  and,  whether  it  was  the  last  will,  the  usual  ques¬ 
tion.  In  other  words,  all  the  five  issues  were  originally 
involved. 

Those  issues  eventually  were  boiled  down  to  undue  in¬ 
fluence,  and  the  Court  pointed  out  there  was  no 
52S  evidence  of  fraud  and  the  only  remaining  issue  was 

-  undue  influence.  There  was  no  proof  of  mental  in¬ 
capacity. 

The  granddaughter  in  this  case  had  become  a  member  of 
the  household  in  November,  1899,  after  the  wife’s  death, 
and  continued  as  a  member  of  the  household  until  her  own 
death  on  July  5,  1900,  which  was  a  very  short  time  before 
the  death  of  the  testator  himself — 16  days  before  the  will 
was  executed  and  6  months  before  the  codicil. 

It  was  charged  among  other  things  that  the  grand¬ 
daughter  caused  the  testator  to  become  estranged  from  his 
three  daughters.  The  daughters  offered  to  prove  declara¬ 
tion  by  the  granddaughter — I  have  this  in  shorthand,  Tour 
Honor,  and  am  having  a  little  trouble  with  it — declarations 
by  the  granddaughter  that  she  would  be  revenged  upon 
them  for  their  antagonism  to  her  in  the  household. 

The  case  shows  there  was  antagonism  and  bickering,  and 
disturbances  in  the  household  between  this  young  grand¬ 
daughter  and  her  aunts.  There  was  also  evidence  of  illicit 
relations  between  the  granddaughter  and  the  grandfather. 
As  a  result  of  which  the  grandfather  took  the  side  of  the 
granddaughter  in  those  quarrels,  and  the  three  daughters 
left  the  house  for  awhile  as  a  consequence  of  those  quarrels. 

The  Court  said  this,  Your  Honor: 
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“It  is  of  no  avail  to  say  or  to  prove  that  Mary  J.  Brown, 
the  granddaughter,  caused  an  estrangement  between 

529  the  testator  and  his  daughters  which  affected  the 
subsequent  will.  Such  estrangement  may  have  been 

to  some  extent  justified  by  the  conduct  of  his  daughters; 
and  even  if  it  was  wholly  without  justification  and  the 
testator  was  guilty  of  a  grevious  wrong  to  them  in  the 
disposition  which  he  made  of  his  property,  it  would  not 
follow  that  there  was  undue  influence  exerted  by  Mary  J. 
Brown  to  produce  the  result.  If  there  was  a  quarrel  in 
the  house,  as  there  evidently  was,  and  violent  words  were 
uttered  by  all  the  parties  and  the  grandfather  took  sides 
with  his  granddaughter  as  against  his  daughters,  that  fact 
would  neither  show  nor  tend  to  show  undue  influence  on  the 
part  of  the  granddaughter,  although  it  would,  of  course, 
be  proper  proof  leading  up  to  evidence  of  such  undue  in¬ 
fluence. 

“In  the  present  case  the  evidence  goes  no  further  than 
to  show  a  characteristic  family  quarrel.  We  think  that  the 
record  discloses  no  evidence,  adduced  or  offered  to  be  ad¬ 
duced,  sufficient  to  be  submitted  to  the  jury,  upon  the  ques¬ 
tion  of  undue  influence,  or  which,  if  submitted,  would 
justify  the  rendition  of  a  verdict  in  favor  of  the  caveators.” 

So  there  you  have  a  case  closely  similar  to  ours  where 
all  they  did  was  to  offer  background  evidence  of  a  disrup¬ 
tion  in  the  family,  background  evidence  which  was  properly 
admitted  as  leading  up  to  an  introduction  of  proof  of  undue 
influence.  But  there  they  stopped,  after  leading  up  to  it. 
Just  as  the  caveator  has  in  this  case. 

530  The  next  case  I  should  like  to  call  to  Your  Honor’s 
attention  is  the  case  of  Manogue  vs.  Harrell,  re¬ 
ported  in  13  Appeals  D.  C.  at  455.  In  that  case  the  will  was 
sustained  on  a  directed  verdict  at  the  close  of  the  caveator’s 
evidence.  The  caveator  appealed  and  the  judgment  was 
affirmed.  The  decedent  McCaffrey  died  March  19, 1897.  He 
left  five  children  and  a  grandson  who  was  the  son  of  the 
deceased  daughter. 

His  daughter,  Mary  Quigley,  received  the  most  valuable 
part  of  his  estate  under  his  will,  and  his  four  other  children 
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filed  a  caveat  The  issues  were  duress  by  Mary  Quigley, 
undue  influence  by  her,  and  whether  the  will  had  been 
revoked. 

The  Court  said  this,  on  page  456 : 

“Aside  from  the  fact  that  the  testator  was  about  85  years 
old  when  he  made  the  will,  and  that  it  contains  an  unequal 
distribution  of  his  estate  among  his  children,  there  is 
nothing  to  raise  the  slightest  suspicion  of  unfairness. 

“It  was  admitted  that  he  executed  the  will  in  due  form 
of  law,  with  three  subscribing  witnesses,  and  that  he  knew 
its  contents.  No  one  of  these  witnesses  was  called  to  testify, 
and  it  does  not  appear  when  or  by  whom  the  will  was 
written,  or  where,  or  under  what  circumstances,  it  was 
executed. 

“There  is  not  one  fact  in  the  whole  of  the  evidence  that 
would  warrant  an  influence  that  Mary  Quigley  exercised  or 
attempted  to  exercise  any  influence  whatever  upon  the  mind 
of  her  father,  the  testator.  So  far  as  anything  in  the 
531  testimony  tends  to  show,  the  preference  manifested 
for  her  was  the  deliberate,  voluntary  act  of  the  testa¬ 
tor.  There  was  nothing  to  submit  to  the  jury,  and  the  Court 
was  right  in  directing  them  to  return  the  only  possible  an¬ 
swer  that  could  be  given.’ * 

Then  reading  the  next  to  the  last  paragraph  on  page  459, 
where  the  Court  said: 

“As  we  have  seen,  in  the  discussion  of  the  first  assign¬ 
ment  of  error,  there  was  no  evidence,  direct  or  circum¬ 
stantial,  tending  to  show  that  the  caveatee,  Mary  Quigley, 
had  anything  to  do  with  the  preparation  and  execution  of 
the  will,  or  that  she  had  ever  attempted  to  exercise  any 
influence  upon  the  testator  in  respect  of  the  disposition  of 
his  estate.  So  far  as  the  evidence  shows,  the  will  was  his 
own  voluntary  act.” 

The  next  case  to  which  I  would  like  to  call  Your  Honor’s 
attention  is  the  case  of  Leach  vs.  Burr,  in  188  IJ.  S.  510. 

That,  I  think,  is  a  very  helpful  case,  but  I  am  going  to 
read  only  a  small  portion  of  it  to  Your  Honor. 
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In  that  case  the  issues  were  testimentary  capacity, 
duress,  and  fraud.  The  trial  court  directed  a  verdict  sus¬ 
taining  the  will.  It  went  to  our  Court  of  Appeals  which 
affirmed  and  to  the  Supreme  Court  of  the  United  States 
which  also  affirmed. 

In  its  opinion  the  Supreme  Court  of  the  United  States  on 
page  514  said  this,  and  I  am  reading  from  the  middle  of 
the  page,  in  the  body  of  a  paragraph  there: 

532  ‘  ‘  There  was  not  a  syllable  of  testimony,  not  a 
hint,  that  Lucas  or  any  other  person” — Lucas  being 

the  one  who  is  charged  with  undue  influence — “requested 
or  suggested  any  disposition  of  the  property.” 

Now  there  was  a  case,  Your  Honor,  where  the  testator 
was  a  white  man  and  Lucas  was  a  colored  man.  He  had 
been  associated  with  the  testator  both  in  his  home  and  in 
business  for  many  years.  As  I  recall  it,  the  testator  was 
either  unmarried  or  a  widower.  This  will  was  drawn  on  the 
very  date  of  his  death.  They  contended  that  he  had  died  of 
acute  pneumonia,  and  they  produce  some  doctors  who  ex¬ 
pressed  the  opinion  that  if  he  had  acute  pneumonia,  he 
wouldn’t  have  had  the  mental  capacity  at  the  time  he  made 
his  will,  because  apparently  unconscionsness  precedes 
death  for  some  time  in  the  case  of  pneumonia.  That  was 
the  theory  of  mental  incapacity  on  which  the  caveators 
proceeded.  Also  on  the  theory  that  he  was  eccentric. 

Actually  the  death  certificate  showed  he  didn’t  have  acute 
pneumonia,  but  had  bronchial  pneumonia,  and  apparently 
unconsciousness  does  not  precede  death  in  such  cases,  and 
the  doctor  for  the  caveatee  testified  that  he  could  be  entirely 
conscious  and  capable  of  making  a  will. 

But  the  Court  takes,  as  I  think  Your  Honor  should  here, 
special  note  of  the  fact  that  there  was  not  a  syllable  of 
testimony,  not  a  hint,  that  Lucas  or  any  other  person  re¬ 
quested  or  suggested  any  disposition  of  the  property. 

533  I  think  in  this  case  the  evidence  did  show  that 
,  he  knew  the  will  was  made,  but  did  not  participate 

in  it  or  request  anything. 
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The  next  case  to  which  I  want  to  call  attention  is  Conley 
vs.  Nailor,  118  U.  S.  127.  I  want  to  read  to  Your  Honor 
from  the  last  paragraph  on  page  134,  and  I  shall  read 
through  about  three-quarters  of  page  135. 

The  Supreme  Court  in  this  case  defines  undue  influence 
and  shows  how  it  should  be  applied. 

“The  next  and  the  last  ground  alleged  for  annulling  the 
deeds  is  that  Nailor  was  influenced  to  make  them  by  the 
fraud  and  undue  influence  of  the  defendant.  The  ground 
upon  which  courts  of  equity  grant  release  in  such  cases  is, 
that  one  party  by  improper  means  and  practices  has  gained 
an  unconscionable  advantage  over  another.  The  undue  in¬ 
fluence  for  which  a  will  or  deed  will  be  annulled  must  be 
such  as,  that  the  party  making  it  has  no  free  will,  but 
stands  in  vinculis.”  Which  is  defined  as  in  charge  or  in 
actual  custody. 

Actually  in  one  of  the  cases  I  am  coming  to,  our  Court 
of  Appeals  said  that  it  is  hard  to  draw  the  line  between 
what  constitutes  a  fraud  and  what  constitutes  undue  in¬ 
fluence. 

The  Court:  Barbour  against  Moore,  for  instance,  says 
there  is  practically  no  difference. 

Mr.  Hilland:  That  is  right.  The  cases  say  this:  Undue 
influence  is  either  fraud  or  force.  It  is  either  fraud 
534  or  force.  And  the  force  involved,  whether  it  be 
duress — 

The  Court :  Or  it  can  be  seduction. 

Mr.  Hilland:  Yes.  It  could  cercion,  duress,  or  seduc¬ 
tion,  that  is  right.  But  in  most  cases  we  deal  with  force  in 
the  form  of  either  duress  or  coercion,  and  duress  has  al¬ 
ways  implied,  to  my  mind,  compulsion  resulting  from  some 
form  of  imprisonment. 

The  Court:  I  would  think — and  as  I  read  the  cases  I 
still  do  not  think  of  undue  influence  in  terms  of  coercion 
or  duress — 

Mr.  Hilland :  Or  fraud. 

The  Court:  No.  I  think  of  it  in  terms  of  fraud. 

Mr.  Hilland:  Yes. 


The  Court:  But  not  in  terms  of  coercion,  or  duress. 
Those  two  words  have  to  me — and  I  think  the  cases  pretty 
well  bear  it  out — the  connotation  of  a  force. 

Mr.  Hilland:  Compulsion. 

The  Court:  Of  compulsion.  Undue  influence,  or  fraud, 
more  or  less  are,  I  think,  aligned.  But  undue  influence,  to 
my  mind,  has  the  connotation  of  seduction.  The  subversion 
of  a  mind  by  fraud ;  by,  as  a  matter  of  fact,  undue  influence. 

Mr.  Hilland:  Substitution  of  one  person’s  wishes  and 
desires  for  those  of  the  testator. 

The  Court :  That  is  right. 

Mr.  Hilland :  Continuing  reading  from  the  bottom 

535  of  page  134: 

“The  undue  influence  for  which  a  will  or  deed 
will  be  annulled  must  be  such  as,  that  the  party  making  it 
has  no  free  will,  but  stands  in  vinculis.  ‘It  must  amount  to 
force  or  coercion,  destroying  the  free  agency.’  ”  And  there 
are  some  cases  cited. 

Now  they  quote  from  the  case  of  Eckert  vs.  Flowry,  43 
Pennsylvania  State  Reports  at  page  46 : 

“Now  that  is  undue  influence  which  amounts  to  con¬ 
straint,  which  substitutes  the  will  of  another  for  that  of 
the  testator.  It  may  be  either  through  threats  or  fraud,  but, 
however  execrised,  it  must,  in  order  to  avoid  a  will,  des¬ 
troy  the  free  agency  of  the  testator  at  the  time  when  the 
instrument  is  made.” 

“The  rule  upon  this  subject  was  thus  stated  in  Davis 
vs.  Calvert,  5  gill  and  Johnson  269,302” —  which  is  a 
Maryland  case.  “A  testator  shall  enjoy  full  liberty  and 
freedom  in  the  making  of  his  will  and  possess  the  power 
to  withstand  all  contradiction  and  control.  That  degree, 
therefore,  of  importunity  or  undue  influence  which  deprives 
a  testator  of  his  free  agency  which  is  such  as  he  is  too 
weak  to  resist  and  will  render  the  instrument  not  his  free 
and  unconstrained  act,  is  sufficient  to  invalidate  it.” 

“Tested  by  these  rules,  the  charge  that  the  deeds  in 
question  were  procured  by  the  fraud  and  undue  in- 

536  fluence  of  the  defendant  is  without  support.  On  this 
branch  of  the  case  the  plaintiffs  have  taken  pains  to 
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prove  that  the  defendant  treated  Nailor  with  great  kindness 
and  with  unremitting  attention  to  his  wants  and  comforts, 
but  they  have  shown  nothing  else.  There  is  an  absence  of 
proof  that  the  defendant  used  either  threats,  stratagems, 
importunity,  or  persuasion  to  induce  Nailor  to  execute  the 
deeds.  In  fact,  there  is  no  evidence  that  the  defendant 
even  requested  him  to  make  them.,, 

The  next  case  to  which  I  want  to  call  Your  Honor’s  at¬ 
tention  is  a  very  significant  case  and  one  of  the  late  ones. 
MacMillan  vs.  Nost,  75  U.  S.  Appeals  D.  C.  261.  That  case 
was  decided  on  May  9,  1942,  and  I  remember  that  in  one 
of  the  trials  of  that  case  it  occurred  right  in  this  court¬ 
room. 

I  also  remember  that  about  the  time  the  decision  came 
down  in  this  case  I  was  trying  a  case  in  the  next  court, 
before  Judge  Adkins,  which  was  a  will  contest  case,  and  I 
was  representing  the  caveator.  When  I  read  this  decision  I 
had  a  feeling  of  wonderment  as  to  whether  or  not  I  would 
ever  get  to  the  jury  in  that  case  with  my  evidence,  or  in 
any  other  case  of  undue  influence. 

It  happened  also  that  I  had  this  personal  contact  with 
the  case:  Nellie  Cameron,  who  was  the  testatrix  in  this 
case,  was  a  client  of  Walter  B.  Guy  when  I  was  in  his 
office,  and  he  was  the  one  who  had  written  all  of  her  prior 
wills.  He  was  a  witness  in  the  case.  She  was  a 
537  widow  when  I  was  in  that  office  and  I  had  known 
her. 

Now,  in  this  case  she  was  75  years  of  age.  She  was  a 
widow.  The  will  left  her  entire  estate  to  the  appellant 
MacMillan  who  was  a  man  about  half  her  age  and  who  was 
a  grand-nephew  of  her  deceased  husband.  The  appellee, 
on  the  other  hand,  was  her  niece  and  had  been  beneficiary 
under  all  of  her  prior  wills,  which  I  stated  had  been  drawn 
in  Walter  B.  Guy’s  office. 

Now,  appellant,  MacMillan,  who  was  the  beneficiary  in 
the  last  will — the  will  of  contest — lived  in  California,  and 
when  he  came  to  Washington  from  time  to  time  he  would 
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look  her  up  and  take  her  out  to  dinner,  and  would  take  her 
on  long  automobile  trips.  On  the  occasion  she  made  this 
will  he  took  her  on  a  very  long  automobile  trip  to  Cali¬ 
fornia. 

The  record  showed  she  was  fond  of  him,  enjoyed  his 
society,  and  preferred  him  to  blood  relations,  and  came  to 
depend  on  his  affections.  There  was  evidence  in  here  that 
she  was  jealous  of  him  as  a  girl  friend  might  be  jealous  of 
her  sweetheart.  That  is  recited  in  here. 

On  October,  1937,  just  before  the  testatrix  drove  to  Cali¬ 
fornia  with  him,  she  told  her  lawyer  that  she  did  not  want 
to  carry  $5,000  in  cash  and  was  afraid  appellant  would 
get  it  away  from  her  if  she  did  so.  She  went  over  her  then 
existing  will  with  her  lawyer  and  said  that  appellant  had 
asked  her  to  change  it  so  as  to  make  him  sole  bene- 
538  ficiary,  but  she  would  never  change  it. 

Now,  soon  after  she  and  the  appellant  arrived  in 
California,  she  told  his  brother,  who  was  a  doctor,  that  she 
wished  to  make  a  will,  and  his  brother,  the  doctor,  drew  up 
the  will  in  his  office  and  she  executed  it  then  and  there,  and 
the  doctor,  the  appellants  brother,  was  a  witness  to  it. 
The  only  other  person  present  was  a  woman  not  connected 
with  the  parties.  The  testatrix  walked  alone  into  and  out 
of  the  doctor’s  office.  Her  mental  competency  is  not  dis¬ 
puted.  There  is  no  evidence  that  her  will  was  not  in  accord¬ 
ance  with  her  wishes  and  she  made  it.  She  died  only  two 
months  later. 

In  that  case  they  have  quoted  the  instructions  of  the 
Court  which  laid  down  the  familiar  rule  that  kindness  does 
not  constitute — 

The  Court:  Undue  influence. 

Mr.  Hilland :  And  so  forth.  Then  they  come  up  with  this 
old  and  well  established  rule  that  was  established,  I  think, 
in  Beyer  vs.  LeFevre,  in  any  event  applied  in  this  case,  in 
the  Supreme  Court  of  the  United  States,  and  I  think  it  is 
the  controlling  principle  in  the  case  before  Your  Honor: 

“Moreover,  ‘possiblity  or  suspicion  of  undue  influence 
is  not  enough’.” 
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In  the  footnote  they  cited  the  case  I  just  mentioned, 
Beyer  vs.  LeFevre,  and  they  cite  Brooke  vs.  Barnes  in 
the  Court  of  Appeals,  both  of  which  I  will  call  to 

539  Your  Honors  attention  now. 

That  is  the  well  established  rule,  and  you  will  see 
it  running  through  a  number  of  cases  I  will  read  now. 
“Possibility  or  suspicion  of  undue  influence  is  not  enough.” 

Now,  this  case  of  Beyer  vs.  LeFevre  is  reported  in  186 
U.  S.  at  page  114.  It  involved  a  bill  to  set  aside  the  will 
of  Mary  Beyer  dated  July  14,  1896. 

The  issues  were:  mental  capacity,  fraud,  circumvention 
or  undue  influence  by  Louis  Beyer,  Jr.,  and  Helen  B. 
Johnson.  The  Supreme  Court  of  the  United  States  reversed 
the  judgment  of  this  court  and  the  judgment  of  the  Court 
of  Appeals  setting  aside  the  will. 

I  want  to  read,  Your  Honor,  from  page  122  at  the  bottom, 
or  near  the  bottom  in  the  last  paragraph,  through  the  top 
of  page  123,  and  from  page  125  through  page  126. 

“Now,  in  respect  to  her  testimony,  and  indeed  all  the 
testimony  in  the  case,  it  must  be  observed  that  there  is  not 
a  syllable  tending  to  show  that  Louis  Beyer,  Jr.,  ever 
urged  the  testatrix  to  make  a  will,  ever  suggested  or  spoke 
to  her  in  respect  to  the  matter,  and  that  all  the  connection 
he  had  with  it  was  in  response  to  requests  to  ascertain 
what  would  be  the  disposition  of  the  property  without  a 
will,  the  validity  of  a  will  made  on  Sunday,  and  in  suggest¬ 
ing  the  name  of  a  lawyer  to  prepare  the  will  and  asking 
him  to  come. 

“Now,  to  find  that  the  will  was  obtained  by  undue 

540  influence  on  his  part,  when  there  is  not  the  slightest 
syllable  tending  to  show  that  he  ever  said  or  did 

a  thing  towards  securing  the  execution  of  the  will  except 
at  her  request,  is  a  proposition  which  cannot  for  one  mom¬ 
ent  be  entertained.” 

Now,  on  page  125  the  Supreme  Court  said: 

“We  are  clearly  of  the  opinion  that  the  jury  were  not 
under  the  circumstances  of  this  case  warranted  in  finding 
that  the  execution  of  the  will  was  procured  by  fraud,  dr- 
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cumvention  or  undue  influence  practiced  or  exercised  upon 
the  testatrix.” 

And  this  next  paragraph  is  an  often  quoted  paragraph 
in  our  Court  of  Appeals: 

“One  who  is  familiar  with  the  volume  of  litigation  which 
is  now  flooding  the  courts  cannot  fail  to  be  attracted  by 
the  fact  that  actions  to  set  aside  wills  are  of  frequent  occur¬ 
rence.  In  such  actions  the  testator  cannot  be  heard,  and 
very  trifling  matters  are  often  pressed  upon  the  attention 
of  the  court  or  jury  as  evidence  of  want  of  mental  capacity 
or  of  the  existence  of  undue  influence. 

“Whatever  rule  may  obtain  elsewhere,  we  wish  it  dis¬ 
tinctly  understood  to  be  the  rule  of  the  Federal  Courts 
that  the  will  of  a  person  found  to  be  possessed  of  sound 
mind  and  memory  is  not  to  be  set  aside  on  evidence  tending 
to  show  only  a  possibility  or  suspicion  of  undue  in- 
541  fluence.  The  expressed  intentions  of  the  testator 
should  not  be  thwarted  without  clear  reason  there¬ 
for.” 

The  next  case  to  which  I  want  to  call  Your  Honor’s  at¬ 
tention  is  the  case  of  Mackall  vs.  Mackall  in  135  U.  S.  167. 

In  that  case  on  December  9,  1879,  Mackall  made  a  will 
in  favor  of  his  children,  other  than  Brooke  Mackall,  Jr. 
On  February  27,  1880,  just  a  couple  of  months  later,  he 
made  a  deed  to  Brooke  Mackall,  Jr.,  who  had  been  excluded 
from  his  previous  will.  That  is  the  deed  that  was  in  contest 
in  the  case. 

I  want  to  read  to  Your  Honor  from  page  170  through 
about  three-quarters  of  the  page  on  page  172,  omitting 
some  as  I  go  through  it.  In  that  case,  at  this  stage  is  recited 
the  facts: 

“More  than  20  years  before  his  death  differences  arose 
between  Brooke  Mackall,  Sr.,  and  his  wife,  which  culmi¬ 
nated  in  a  degree  of  divorce.  In  those  differences  Brooke 
Mackall,  Jr.,  sided  with  his  father,  the  other  children  with 
their  mother;  and  a  large  part  of  the  record  before  us  is 
made  up  of  a  story  of  those  differences,  and  of  the  con¬ 
duct  and  testimony  of  the  children.” 
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And  they  said  no  good  purpose  is  served  by  going 
through  those  unpleasant  facts,  so  I  will  skip  even  what 
they  said  about  that. 

“During  the  score  of  years  which  intervened  be- 

542  tween  this  separation  and  the  death  of  Brooke 
Mackall,  Sr.,  the  defendant,  Brooke  Mackall,  Jr., 

was  his  constant  companion  and  friend.  This  intimacy  was 
unbroken,  save  in  two  instances  of  short  duration  each, 
the  latter  one  being  in  the  fall  of  1879,  during  which  time 
the  will  referred  to  was  executed.” 

In  other  words,  there  was  that  short  period  when  he  got 
angry  with  Junior,  so  he  made  his  will  in  favor  of  his 
other  children.  But  having  done  that  and  become  recon¬ 
ciled  with  Junior  again,  he  then  made  this  disputed  deed. 

“That  after  this  temporary  estrangement  had  ceased, 
he  should  desire  to  transfer  to  his  son  and  constant  com¬ 
panion  his  property,  is  not  only  not  strange,  but  most 
natural  and  reasonable. 

“It  is  true  the  deed  was  made  after  his  last  sickness 
had  commenced;  but  how  natural  that  during  those  hours 
of  sickness  the  relations  between  himself  and  his  children, 
during  times  of  trouble  and  length  of  years,  should  present 
themselves  to  his  mind  with  exceeding  force!  It  is  con¬ 
ceded  that  up  to  the  time  of  his  sickness  he  was  a  strong 
man,  physically  and  mentally.  Such  a  nature  forms  strong 
likes  and  strong  dislikes ;  and  at  no  time  are  such  likes  and 
dislikes  so  potent  as  when  the  thought  of  approaching  death 
suggests  the  last  action  in  respect  thereto. 

“That  up  to  and  including  the  time  of  the  execution  of 
this  deed  he  retained  his  mental  faculties  in  full 

543  vigor,  unclouded  by  opiates,  the  testimony  of  his 
physician,  his  pastor,  the  Justice  of  the  Peace  before 

whom  the  deed  was  acknowledged,  his  counsel  and  his 
nurse  abundantly  establishes.  Indeed,  the  contention  of 
counsel  on  the  argument  was,  not  that  the  grantor  was 
ignorant  of  the  scope  and  purpose  of  the  deed,  or  was 
doing  that  which  he  did  not  intend  to  do,  but  rather  that 
the  deed  thus  knowingly  and  intentionally  executed  was 
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induced  by  undue  influence;  and  in  this  respect,  reference 
was  made  to  the  long  intimacy  between  father  and  son, 
the  alleged  usurpation  by  the  latter  of  absolute  control 
over  the  life,  habits  and  property  of  the  former,  efforts 
to  prevent  others  during  the  last  sickness  of  the  father 
from  seeing  him,  and  the  subjection  of  the  will  of  the 
father  to  that  of  the  son,  manifest  in  times  of  health,  natur¬ 
ally  stronger  in  hours  of  sickness. 

“A  confidential  relationship  between  father  and  son  is 
thus  deduced,  which,  resembling  that  between  client  and 
attorney,  principal  and  agent,  parishioner  and  priest,  com¬ 
pels  proof  of  valuable  consideration  and  bona  tides  in 
order  to  sustain  a  deed  from  one  to  the  other.  But  while 
the  relationship  between  the  two  suggest  influence,  do  they 
prove  undue  influence?  In  this  respect  we  quote  from  the 
notes  to  the  case  of  Small  vs.  Small,  4  Greenleaf  220, 
reported  in  16  Am.  Dec.  259/  ’ 

544  Now  I  want  to  omit  the  first  part  on  page  172, 
and  go  to  the  second  paragraph,  where  the  Supreme 
Court  said,  quoting  from  that  case : 

“Undue  influence  must  destroy  free  agency.  It  is  well 
settled  that  in  order  to  avoid  a  will  on  the  ground  of  undue 
influence,  it  must  appear  that  the  testator’s  free  agency 
was  destroyed,  and  his  will  was  overborne  by  excessive 
importunity,  imposition  or  fraud,  so  that  the  will  does  not, 
in  fact,  express  his  wishes  as  to  the  disposition  of  his  prop¬ 
erty,  but  those  of  the  person  exercising  the  influence.” 

The  next  case  to  which  I  want  to  call  Your  Honor’s  at¬ 
tention  is  the  case  of  Brooke  vs.  Barnes,  61  Appeals  D.  C. 

161,  which  again  is  a  case  quite  similar  to  the  case  before 
Your  Honor,  because  it  involves  a  will  that  was  made  years 
before  the  death  of  the  testatrix.  The  contest  was  between 
the  testatrix’s  son,  who  was  an  army  officer,  and  the  cavea¬ 
tor  in  the  case,  and  her  daughter,  the  caveatee,  who  was 
the  wife  of  another  army  officer.  I  just  want  to  read  the 
first  paragraph  that  appears  at  the  top  left  column  of  page 

162.  This  is  a  double-column  page. 
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“Testatrix  died  August  22,  1930,  at  the  age  of  83  years. 
She  was  therefore  67  years  old  when  her  will  was  executed, 
and  lived  16  years  thereafter.  Her  sole  heirs  at  law  and 
next  of  kin  were  her  two  children:  George  F.  Barnes,  the 
caveator,  a  lieutenant  colonel  in  the  United  States 

545  Army;  and  Mary  F.  Brooke,  caveatee,  wife  of  Lieu¬ 
tenant  Colonel  Mark  Brooke  of  the  Engineer  Corps 

of  the  Army.” 

Now  jumping  over  the  remainder  of  that  column  and 
going  to  the  right-hand  column,  top  paragraph  on  the  same 
page,  the  Court  of  Appeals  said  this: 

“As  a  circumstance  indicating  undue  influence,  it  is  con¬ 
tended  by  caveator  that  the  recital  in  the  will  that  the 
testatrix  had  given  in  her  lifetime  to  him  ‘large  sums  of 
money’  was  an  exaggeration.  The  evidence  disclosed  that 
although  the  total  of  the  sums  advanced  by  the  testatrix 
to  her  son,  the  caveator  (amounting  as  it  did  to  less  than 
$1000),  was  not  in  fact  large  when  compared  with  the  value 
of  her  estate  at  the  time  of  her  death,  nevertheless  it  was 
large  in  comparison  with  the  value  of  her  estate  at  the 
time  she  made  her  will.  We  think  therefore,  that  the 
statement  was  justified  and  made  by  the  testatrix  in  good 
faith.” 

The  fact  of  the  matter  was  that  she  did  not  have  much 
money  of  her  own,  and  she  had  married  Dr.  Gunnett,  who 
was  her  second  husband,  and  he  predeceased  her  and  she 
inherited  his  entire  estate,  and  at  the  time  of  her  death 
she  therefore  left  a  fairly  substantial  estate.  As  I  recall, 
it  was  in  excess  of  $60  or  $70  thousand. 

“It  is  next  insisted  that  the  recital  that  the  residue  was 
given  to  Mrs.  Brooke  in  consideration  ‘of  her  love  and 
care,  through  years  of  devotion,  for  myself  and  my 

546  husband’  was  inaccurate ;  that,  in  fact,  Mrs.  Brooke’s 
motive  was  selfish  and  not  actuated  by  her  sense  of 

duty  to  her  mother.  The  evidence  is  directly  to  the  con¬ 
trary,  including  letters  written  by  caveator  himself  in 
which  he  recognized  and  acknowledged  his  sister’s  devo¬ 
tion  to  her  mother.” 
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Now  I  am  skipping  the  next  paragraph,  because  I  think 
it  is  probably  immaterial. 

“The  caveator  further  testified  as  to  the  existence  of 
ill  will  between  his  sister  and  himself,  and  particularly  of 
a  conversation  in  May,  1915,  in  the  Philippines  in  which  his 
sister  is  alleged  to  have  said  that  he  was  disinherited ;  that 
she  had  fixed  it  so  that  their  mother  had  written  him  out  of 
the  home  as  a  son ;  and  that  ‘You  can’t  expect  nothing  from 
mother.’ 

“Later  the  caveator  testified  that  the  receipt  of  a  copy 
of  the  will  after  his  mother’s  death  was  ‘the  first  intimation 
that  he  had  that  a  will  had  been  made  of  this  tenor.’ 

“There  was  some  evidence  as  to  the  ‘domineering  char¬ 
acter’  of  Mrs.  Brooke,  hut  no  evidence  that  she  exercised 
undue  influence  over  anyone,  including  her  mother.” 

The  Court  of  Appeals  then  decided  what  I  have  read  to 
Your  Honor  in  that  case  of  Beyer  vs.  LeFevre,  about  that 
rule  of  the  Federal  Courts  that  only  a  suspicion  or  possi¬ 
bility  of  undue  influence  is  not  sufficient. 

Then  the  Court  went  on  to  say  this: 

547  “We  think  this  declaration  is  applicable  to  the 
facts  of  the  present  case.”  Referring  to  the  state¬ 
ment  of  the  law  in  Beyer  vs.  LeFevre.  “At  most,  there  is 
a  mere  possibility  or  suspicion  that  undue  influence  may 
have  been  exerted  by  Mrs.  Brooke.  This  is  not  enough. 
The  testimony  of  the  caveator  to  the  effect  that  hack  in 
1915  in  the  Philippines  his  sister  told  him  in  effect  that  he 
was  disinherited,  that  she  had  seen  to  that,  does  not  tend 
to  establish  undue  influence.  His  sister  had  a  right  to 
state  her  reasons  to  her  mother  why  her  mother’s  property 
should  not  he  left  to  a  particular  person  and  why  it  should 
be  left  to  caveatee.  Unless  such  a  statement  was  of  a 
coercive  character  (and  there  is  no  evidence  that  it  was), 
it  did  not  tend  to  establish  undue  influence.”  Citing  Mackall 
vs.  Mackall  and  Beyer  vs.  LeFevre,  both  of  which  I  have 
read  to  Your  Honor. 

“Evidently  his  conversation  with  his  sister  in  1915  made 
a  different  impression  upon  the  caveator  at  the  time  than 
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that  detailed  in  his  testimony  when  he  stated  that  he  had 
no  knowledge  until  after  his  mother’s  death  ‘that  a  will  had 
been  made  of  this  tenor.’  Moreover,  during  the  15  years 
which  elapsed  between  the  conversation  and  his  mother’s 
death  he  failed  to  mention  the  matter  to  her  although  he 
had  ample  opportunity  to  do  so.” 

Then  they  go  on  to  point  out  that  the  testatrix  had  lived 
for  fifteen  years  and  had  ample  opportunity  to  re- 

548  voke  the  will  if  it  didn’t  represent  her  wishes. 

The  next  case  to  which  I  wish  to  call  Your  Honor’s 
attention  is  the  case  of  Berry  vs.  American  Security  & 
Trust  Co.  in  77  Appeals  D.  C.  351,  and  I  want  to  read  from 
page  352.  Well,  that  is  not  very  important  in  the  case. 
I  will  just  read  very  briefly  from  the  last  sentence  on  page 
352,  in  the  right-hand  column  in  the  middle  paragraph. 

“It  is  well  settled  that  influence  gained  by  kindness  and 
affection  will  not  be  regarded  as  undue,  if  no  imposition 
or  fraud  be  practiced.”  Citing  MacMillan  vs.  Nost,  75 
U.  S.  Appeals  D.  C.  261,  to  which  I  have  already  called 
Your  Honor’s  attention. 

The  next  case  to  which  I  want  to  call  Your  Honor’s  at¬ 
tention — I  have  referred  to  it  once — is  this  Barbour  vs. 
Moore  in  4  Appeals  D.  C.  I  have  already  read  to  Your 
Honor  from  it  on  the  subject  of  testimentary  capacity,  and 
I  would  like  to  read  from  page  549  on  the  subject  of  undue 
influence. 

“We  come  now  to  the  question  which  appears  to  have 
been  treated  as  most  important  in  the  case,  and  with  respect 
to  which  most  of  the  voluminous  evidence  was  directed,  and 
that  is  the  question  of  undue  influence  supposed  to  have 
been  exercised  by  James  L.  Barbour  and  wife  in  procuring 
the  will  from  the  testator,  David  Moore. 

“The  question  of  fraud,  as  distinguished  from  undue 
influence,  was  eliminated  from  the  case  by  the  in- 

549  struction  of  the  Court;  though  there  is  great  diffi¬ 
culty,  if  it  be  at  all  possible,  to  mark  with  clearness 

the  distinction  between  that  sort  of  undue  influence  that 
will  avoid  a  testimentary  act,  and  actual  fraud. 
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“It  is  not  every  kind  of  influence  that  will  avoid  a  testi- 
mentary  act ;  nor  will  the  exercise  of  an  honest  and  moder¬ 
ate  intercession  or  persuasion  vitiate.  Provided  there  be 
no  fraud  or  deception  practiced,  the  exertion  of  an  honest 
influence,  by  persuasion  or  importunity,  is  allowable  and 
will  not  invalidate  a  will.  But  a  testator  should  enjoy  full 
liberty  and  freedom  in  making  his  will,  and  be  able  to  with¬ 
stand  all  contradiction  and  attempted  control.  Therefore, 
any  degree  of  importunity  or  undue  influence  which  de¬ 
prives  the  testator  of  his  free  agency,  and  which  is  such  as 
he  is  too  weak  to  resist,  and  in  effect  renders  the  instru¬ 
ment  not  his  free  and  unconstrained  act,  is  sufficient  to,  and 
will  invalidate  the  will  or  testament  of  the  party.’ * 

Then  I  want  to  skip  a  little.  They  refer  to  an  English 
case  from  which  they  quote  on  page  551,  which  I  think  is 
rather  significant,  beginning  at  the  top  of  the  page. 

“In  order,  therefore,  to  have  something  to  guide  us  in 
our  inquiries  on  this  very  difficult  subject,  I  am  prepared 
to  say  that  influence,  in  order  to  be  undue  within  the  mean¬ 
ing  of  any  rule  of  law  which  would  make  it  sufficient  to 
vitiate  a  will,  must  be  an  influence  exercised  either  by 
coercion  or  fraud. 

550  In  the  interpretation,  indeed,  of  these  words,  some 
latitude  must  be  allowed. 

“In  order  to  come  to  the  conclusion  that  a  will  has  been 
obtained  by  coercion,  it  is  not  necessary  to  establish  that 
actual  violence  has  been  used  or  even  threatened.  The  con¬ 
duct  of  a  person  in  vigorous  health  towards  one  feeble  in 
body,  even  though  not  unsound  in  mind,  may  be  such  as 
to  excite  terror  and  make  him  execute  as  his  will  an  instru¬ 
ment  which,  if  he  had  been  free  from  such  influence,  he 
would  not  have  executed.  Imaginary  terrors  may  have 
been  created  sufficiently  to  deprive  him  of  free  agency.  A 
will  thus  made  may  possibly  be  described  as  obtained  by 
coercion.  So  as  to  fraud:  If  a  wife,  by  falsehood,  raises 
prejudices  in  the  mind  of  her  husband  against  those  who 
would  be  the  natural  objects  of  his  bounty,  and  by  con¬ 
trivance  keeps  him  from  intercourse  with  his  relatives,  to 
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the  end  that  these  impressions  which  she  knows  he  had 
thns  formed  to  their  disadvantage  may  never  be  removed, 
such  a  contrivance  may,  perhaps,  be  equivalent  to  positive 
fraud,  and  may  render  invalid  any  will  executed  under 
false  impressions  thus  kept  alive. 

“It  is,  however,  extremely  difficult  to  state  in  the  abstract 
what  acts  will  constitute  undue  influence  in  questions  of 
this  nature.  It  is  sufficient  to  say,  that  allowing  a  fair  lati¬ 
tude  of  construction,  they  must  range  themselves  under  one 
or  other  of  these  heads — coercion  or  fraud.  One 

551  point,  however,  is  beyond  dispute,  and  that  is,  that 
where  once  it  has  been  proved  that  a  will  has  been 

executed  with  due  solemnities  by  a  person  of  competent 
understanding,  and  apparently  a  free  agent,  the  burden  of 
proving  that  it  was  executed  under  undue  influence  is  on 
the  party  who  alleges  it.  Undue  influence  can  not  be  pre¬ 
sumed,  and,  looking  to  the  evidence  in  the  present  case,  I 
am  unable  to  discover  evidence  warranting  the  conclusion 
at  which  the  jury  arrived,  supposing  them  to  have  pro¬ 
ceeded  on  the  ground  of  undue  influence.” 

Then  they  have  cited  these  cases  I  have  already  read  to 
Your  Honor:  Conley  vs.  Nailor,  Mackall  vs.  Mackall  in  the 
Supreme  Court  of  the  United  States,  where  it  is  said  undue 
influence  must  destroy  free  agency,  and  so  forth. 

One  other  case  I  want  to  call  to  Your  Honor’s  attention. 
I  know  Your  Honor  is  well  familiar  with  the  rule,  and  just 
as  a  matter  of  refreshing  Your  Honor’s  recollection,  I 
would  like  to  read  from  Flemming  vs.  Fisk  on  the  question 
of  circumstances  under  which  the  court  must  direct  a 
verdict  in  the  case.  This  citation  is  Flemming  vs.  Fisk,  66 
Appeals  D.  C.  page  350,  and  I  am  reading  from  page  350 
in  the  middle  paragraph  in  the  right-hand  column: 

“The  precedural  rule  involved  is  not  in  dispute.  On 
motion  for  direct  verdict  the  evidence  must  be  construed 
most  favorably  to  the  plaintiff  and  the  plaintiff  is 

552  entitled  to  the  full  effect  of  every  legitimate  infer¬ 
ence.  If,  so  viewing  a  plaintiff’s  case  there  is  lack¬ 
ing  evidence  upon  which  jurymen  can  properly  find  a 


verdict — there  must  be  more  than  a  mere  scintilla — the 
court  must  intervene ;  but  if  upon  the  evidence  reasonable 
men  might  differ,  the  case  is  for  the  jury,  not  the  court.’ ’ 
They  cite  Schwartzman  vs.  Lloyd,  65  Appeals  D.  C.  216. 

The  Court:  I  think  that  is  pretty  clear. 

Mr.  Hilland:  Yes,  Your  Honor. 

Let  me  say  this  on  the  subject  of  undue  influence  and 
mental  incapacity:  The  best  thing  to  prove  there  is  not 
any  evidence  on  these  vital  issues  which  I  have  referred 
to  in  my  opening  remarks,  and  to  which  I  will  not  refer 
now — the  best  thing  to  show  that  there  is  no  proof  is :  What 
evidence  has  been  shown  that  we  could  rebut?  I  should 
say  that  the  only  evidence  offered  is  rebutted  by  the  obvious 
answers  to  the  questions :  Mr.  Dewey,  did  you  ever  indulge 
in  any  deceit  in  connection  with  your  father  in  connection 
with  this  will?  Did  you  practice  any  duress,  or  coercion  on 
him?  Did  you  practice  any  undue  influence? 

There  is  not  a  single  incident,  a  single  event,  a  single 
accusation,  specific,  that  I  could  meet  by  rebuttal  evidence. 
I  think  when  you  apply  that  test,  it  is  perfectly  clear  that 
this  is  not,  as  I  pointed  out  before,  a  case  where  Your 
Honor  might  be  struggling  with  some  evidence  and 
553  trying  to  decide  whether  or  not  that  is  sufficient  for 
the  case  to  go  to  the  jury.  It  is  a  case  where  there 
is  no  evidence  at  all,  and  I  submit  it  is  a  clear  case  where 
Your  Honor  should  direct  a  verdict  on  all  issues,  for  the 
defendant. 

Mr.  Clark:  May  it  please  the  Court,  it  might  be  well 
first  to  discuss  some  of  these  cases  that  have  been  brought 
to  Your  Honor’s  attention. 

In  the  case  of  Barbour  vs.  Moore — 

The  Court :  Let  me  interrupt  you  before  you  get  started, 
because  I  prefer  not  to  interrupt  you  later. 

I  see  no  evidence  at  all  in  this  case  to  sustain  a  verdict 
of  mental  incapacity,  or  of  coercion  or  of  duress,  and  if  you 
think  there  is  I  would  like  to  hear  about  that  first  I  think 
you  have  got  at  least  a  debatable  question  as  to  whether 
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there  is  sufficient  evidence  of  undue  influence  to  warrant 
me  submitting  this  case  to  the  jury. 

Mr.  Clark:  While  we  may  not  have  shown  any  coercion 
or  duress  in  the  sense  that  there  was  a  physical  or  com¬ 
pelling  force  brought  to  bear  to  compel  the  execution  of 
the  will — 

The  Court:  Which  I  think  is  what  the  cases  require. 

Mr.  Clark:  Which  is  compulsion,  or  duress. 


563  Now,  on  the  question  of  the  undue  influence,  the 
case  of  Barbour  v.  Moore  has  been  cited  by  the  de¬ 
fendant  in  4  Appeals,  and  he  read  to  you  from  page  550. 
I  would  like  to  read  another  paragraph  from  that  page. 

“The  subject  has  been  treated  in  a  great  many  decisions 
and  under  a  great  variety  of  circumstances.  Indeed,  every 
case  must  largely  depend  upon  its  own  special  facts. 

“There  are,  however,  certain  general  principles  that  must 
be  kept  in  view,  as  guides  to  a  correct  conclusion  on  the 
facts;  and  the  facts  to  which  these  general  principles  are 
applicable  are  as  varied  as  are  the  circumstances  and  con¬ 
ditions  of  mankind  itself.” 

564  And  on  the  following  page,  551,  in  a  quotation  that 
was  read  by  Mr.  Hilland,  I  want  to  call  attention  to 

this  particular  wording : 

“If  a  wife,  by  falsehood  raises  prejudices  in  the  mind  of 
her  husband  against  those  who  would  be  the  natural  objects 
of  his  bounty,  and  by  contrivance  keeps  him  from  inter¬ 
course  with  his  relatives  to  the  end  that  these  impressions 
which  she  knows  he  had  thus  formed  to  their  disadvantage 
may  never  be  removed,  such  contrivance  may,  perhaps,  be 
equivalent  to  positive  fraud,” — 

The  Court:  Now  you  are  right  at  the  hub  of  this  case  at 
this  point  How  do  you  prove  that  in  your  case  ?  That  is  the 
trouble  I  am  having  with  your  case. 

Mr.  Clark:  In  the  subsequent  decision  of  Barbour  v. 
Moore,  in  10  Appeals  at  page  46,  the  Court  says : 
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“Undue  influence,  too,  is  nearly  always  a  matter  of  infer¬ 
ence  from  facts  and  circumstances  disclosed  by  the  evidence 
of  the  conditions  and  surroundings  of  the  parties,  and  can¬ 
not,  in  its  legal  sense,  be  defined  and  applied  in  one  case  so 
as  to  present  an  accurate  measure  for  the  determination  of 
another.” 

The  Court:  Is  that  Barbour  against  Moore,  also? 

Mr.  Clark :  Yes,  Your  Honor,  in  the  subsequent  hearing 
in  the  Court  of  Appeals.  It  is  in  10  Appeals  at  page  46,  this 
particular  language.  The  case  starts  at  page  30. 

565  The  Court :  You  have  argued  the  case  in  the  wrong 
way,  but  the  thing  I  am  most  interested  in  is  what 

you  think  your  evidence  is  to  support  a  verdict  of  undue 
influence  in  this  case. 

Mr.  Clark :  Yes,  Your  Honor. 

The  certain  elements  appear  in  various  cases  of  undue 
influence  that  you  find  in  the  reports.  Those  elements,  some 
of  which  are  existent  in  this  case,  are  as  follows:  The 
change  in  mental  attitude  of  the  decedent  towards  the 
natural  object  of  his  bounty;  secondly,  a  confidential  rela¬ 
tionship,  if  it  exists,  between  the  testator  and  the  principal 
legatee  or  the  caveatee.  Now,  that  consists  of  the  oppor¬ 
tunity  for  influence  and  the  motive,  which  go  to  make  up  a 
close  confidential  relationship  between  the  person  who  does 
inherit,  or  someone  who  benefits  by  the  influence  on  the 
testator.  Third  is  the  denial  of  access  of  others  to  the  testa¬ 
tor  prior  to  and  subsequent  to  the  making  of  the  will,  or, 
in  this  case,  a  change  of  beneficiary — 

The  Court:  Are  you  taking  these  points  from  decided 
cases,  or  are  these  your  own  points  based  upon — 

Mr.  Clark:  No,  these  points  occur  in  various  cases 
throughout,  and  I  shall  show  where  the  evidence  in  our  case 
supports  the  various  of  these  conditions  and  circumstances 
from  which  in  these  decisions  the  jury  could  make  an  infer¬ 
ence  of  undue  influence.  Because,  as  Barbour  v. 

566  Moore  and  the  later  case  of  Duckett  v.  Duckett  indi¬ 
cates,  undue  influence  almost  always  must  be  proven 

by  inference. 
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The  provisions  of  the  will  itself,  if  it  is  an  unnatural  will 
is  an  item  to  be  taken  into  consideration.  It  is  not  conclu¬ 
sive,  but  it  is  one  of  the  items  to  be  taken  into  consideration 
as  going  to  show  the  inference  of  undue  influence. 

The  continuation  of  control  and  influence  over  the  tes¬ 
tator  to  prevent  the  others  who  might  destroy  that  influ¬ 
ence,  from  access  to  him,  and  from  getting  him  to  change 
his  will. 

And  then,  age  and  physical  and  mental  weakness. 

Now,  on  this  question  of  change  of  mental  attitude  of  the 
decedent  towards  the  natural  object  of  his  bounty,  the 
record  is  replete  with  evidence  on  that.  In  New  York,  in 
1923,  the  attitude  of  the  father  to  both  sons  was  that  of  a 
perfectly  normal  parent,  and  that  is  found  in  the  record  at 
page  41. 

And  in  New  York  after  the  mother’s  death  the  testimony 
is  that  that  continued,  that  congenial  relationship  in  1925- 
in  a  trip  to  Vermont  in  1924  the  relationship  was  still  that 
of  a  normal  parent  to  his  son,  and  in  Avon  Park,  Florida,  in 
1925  that  continued  to  exist. 

The  visit  to  Washington  in  1925,  indicated  that  there 
was  no  change  in  the  relationship  of  the  father  to  the  sons. 

And  then  the  trip  to  Washington  from  North  Caro- 
567  lina,  that  the  caveator  made  in  1926,  indicates  that 
the  relationship  had  not  changed. 

If  Your  Honor  wants,  I  have  the  references  to  the  record 
here,  but  I  believe  Your  Honor  will  recall  them. 

The  visit  in  Washington  returning  from  New  York  to 
North  Carolina  in  1927,  when  they  stopped  off  here  and  the 
father  bought  him  a  car  to  drive  further  south.  The  rela¬ 
tionship  had  not  changed  at  that  time. 

In  1929  when  the  father  visited  the  son  in  North  Caro¬ 
lina,  the  testimony  is  that  that  continued — that  of  a  normal 
father  and  son. 

In  1929  on  the  trip  to  Vermont,  and  again  in  1931,  and 
1933,  the  testimony  shows  that  the  relationship  was  still  the 
same,  and  that  is  supported  by  the  depositions  taken  in 
Vermont.  And  the  leaving  of  Vermont  and  coming  down  in 
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1933  because  of  the  illness  of  the  father,  to  have  him  re¬ 
ceive  medical  attention  here  in  Washington,  carries  out  that 
same  relationship.  That  was  in  1933. 

The  visit  of  the  father  in  the  hospital  in  1934  when  he 
was  suffering  from  pneumonia,  indicates  the  normal  rela¬ 
tionship  of  the  father  and  the  son. 

The  instance  that  I  have  already  spoken  to  Your  Honor 
about,  where  the  coolness  occurred  in  the  fall  of  1935  be¬ 
tween  the  father  and  the  son,  and  the  son  brought  it  up,  and 
the  father  told  what  was  bothering  him,  and  they  dis- 
568  cussed  it,  and  they  settled  their  differences,  indicates 
that  up  to  the  fall  of  1935  that  was  the  normal  ap¬ 
proach  between  a  father  and  a  son,  when  difficulties  arose 
between  them. 

Then  the  trips  on  the  boat  in  1935  corroborated  by  the 
testimony  of  Mrs.  Clugston,  of  Henry  Latimer,  indicated 
that  the  relations  through  the  summer  of  1935  were  per¬ 
fectly  normal,  in  fact  congenial,  and  those  of  a  devoted- 
father-and-son  relationship. 

Then  further,  to  bear  out  this,  throughout  the  course  of 
these  years  up  to  1936,  there  is  the  testimony,  of  course, 
of  the  Howlands,  of  Charles  Brown,  who  had  dinners  in  her 
apartment,  and  Captain  Caldwell  who  had  a  pleasant  eve¬ 
ning  and  dinner  and  trip  down  to  Mount  Vernon  with  them. 

Now,  also  these  letters  up  to  1936 — I  think  the  first  one 
was  in  March  10,  1936,  that  showed  anything  other  than  a 
devoted  parent  writing  about  his  son  and  his  relationship 
to  his  son,  and  perhaps,  as  some  parents  do,  boasting  about, 
bragging  about  this  particular  son  who  in  less  than  two  or 
three  months  was  going  to  be  banished  from  his  home. 
There  was  no  indication  of  any  friction  between  them  dur¬ 
ing  all  this  time  up  until  the  beginning  of  1936. 

Then  the  attitude  changed.  The  return  of  the  son  Tate 
from  Walter  Reed  Hospital  in  March,  1936, — 

The  Court :  As  I  recall,  he  was  there  three  months,  was 
he  not? 

Mr.  Clark :  He  was  three  three  weeks,  Your  Honor. 
The  Court :  Three  weeks,  yes. 
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Mr.  Clark:  He  went  there  the  middle  of  February  and  he 
was  there  three  weeks.  And  if  I  might  divert  there  to  one 
of  the  other  phases  of  this  proof  of  undue  influence,  that  is, 
the  relationship  between  the  influencer  and  the  influencee, 
if  we  might  call  them  that.  There  was  the  opportunity  to 
complete  the  control  over  the  mind  of  the  testator  during 
the  three  weeks  that  the  son  was  out  of  the  apartment,  and 
there  was  available  access  of  the  other  son  and  his  fiancee, 
or  wife — I  think  she  was  at  that  time — to  dominate  and 
control  and  influence  the  testator. 

Then  the  complete  reversal  with  the  letter  on  March  10, 
1936,  to  “Dear  Margaret,”  his  sister.  The  testimony  is,  as 
I  have  pointed  out  before,  that  the  explanation  of  why 
Susan  could  not  come  down  was  entirely  different  when 
made  to  the  son  on  the  purely  material  or  physical  ground 
that  there  was  not  room  for  her  to  sleep  in  the  apartment, 
and  at  the  same  time  the  explanation  made  to  the  sister 
which  was  at  complete  variance  with  the  entire  attitude  of 
the  testator  up  to  that  time,  the  reason  that  this  cousin 
could  not  come  to  Washington  was  because  he  did  not  want 
her  subjected  to  the  influence  of  this  infamous  son. 

In  that  regard.  Your  Honor,  he  refers  in  this  letter  to 
events  that  occurred  in  1925,  eleven  years  before  it  is 
570  written — the  misconduct  of  the  son  eleven  years  be¬ 

fore,  and  all  of  this  evidence  of  completely  normal 
relationship  after  that — when  he  refers  to  his  sporting  and 
hard  drinking  in  1925.  He  refers  to  it:  “Because  of  the 
situation  here  I  am  forced  to  tell  you  of  his  behavior  for 
the  past  15  years.”  Going  back  to  1921,  right  after  World 
War  I,  when  the  entire  evidence  of  the  testator’s  mental 
attitude  and  relationship  to  the  son  was  that  for  the  past 
15  years  they  had  been  splendid. 

Then  he  goes  on  to  recount  things  that  had  occurred  as 
much  as  five  years  before,  and  longer,  in  Florida  and  in 
North  Carolina.  The  reference  to  a  married  man  who  was 
carrying  on  a  scandalous  affair  with  a  woman.  And  yet  on 
the  cross-examination  it  was  indicated  that  that  was  prob¬ 
ably  Mr.  William  F.  Lickle,  who  in  1932,  Your  Honor,  the 


272 


testator  welcomed  into  his  home,  and  paid  the  son  Theodore 
$150  to  take  on  a  fishing  trip  down  to  North  Carolina  with 
him.  No  criticism  comes  up  until  after  1936,  and  then  the 
criticism  is  reflected  back  onto  this  period  of  time  when  the 
relationship  is  completely  normal  between  them.  And  these 
statements  about  the  son,  and  this  mental  attitude,  occur 
after  that  period  of  time  when  there  was  the  opportunity  to 
influence  the  testator,  when  this  son  was  in  the  hospital  and 
there  was  unlimited  opportunity  to  influence  the  tes- 

571  tator,  and  to  bring  up  these  old  things  which  appar¬ 
ently  at  the  time  had  made  no  particular  impression 

upon  the  father. 

And  the  father  even  now  admits  that  the  son  is  not  too 
bad.  “He  finally  went  to  work  with  the  Travelers  Insurance 
Company  and  has  done  very  well  with  them,  although  he 
has  stooped  to  some  very  low  things,  which  I  shall  tell  you 
about  later,”  and  which  the  testator,  of  course,  never  tells 
about  and  never  enlarges  upon. 

“His  associates  at  no  time  have  been  more  than  fair, 
but  for  the  past  ten  years  he  has  been  going  with  a  hard- 
drinking  crowd  like  himself.”  And  there  is  no  evidence  of 
that,  and  no  indication  that  that  was  brought  to  the  atten¬ 
tion  of  the  father,  except  in  a  general  way,  and  the  asso¬ 
ciates  of  the  son  in  the  Travelers  Insurance  Company  and 
elsewhere  were  entertained  in  the  house  by  the  father  prior 
to  this  time,  with  apparently  a  very  congenial  and  pleasant 
relationship. 

Now  what  is  true  of  this  letter — I  might  at  the  end  call 
Your  Honoris  attention  to  the  underlining,  that  he  requests 
that  the  answer  to  this  letter  be  sent  to  him  in  care  of  the 
Army  and  Navy  Club,  underlined.  Which  goes  to  show 
that  he  did  not  want  the  letter  to  come  to  the  apartment 
where  his  son  was  still  then  living. 

The  Court :  What  do  you  make  of  that? 

Mr.  Clark:  Whatever  reference  came  back  from 

572  Aunt  Margaret  would  come  to  the  Army  and  Navy 
Club  where  he  could  read  it,  and  not,  as  the  custom 

was — I  think  it  was  the  testimony  that  it  was  the  custom 
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that  when  a  letter  came  to  anyone  in  the  family,  it  was  read 
to  the  family  and  passed  around. 

The  Court :  This  was  the  letter  of  ? 

Mr.  Clark :  The  letter  of  March  10, 1936. 

The  Court :  When  Theodore  was  still  there  ? 

Mr.  Clark :  When  Theodore  had  just  come  back  from  the 
hospital. 

Mr.  Hilland:  That  is  not  a  fair  statement.  That  is  in 
practically  every  letter  the  old  man  wrote.  If  you  look  at 
the  last  letter  he  wrote  in  October,  1936,  you  will  see  he 
did  the  same  thing. 

The  Court :  Yes. 

Mr.  Clark :  I  am  merely  referring  to  the  first  letter  after 
the  break  in  the  relationship. 

The  letters  continuing,  and  after  this,  all  show  a  steady 
pattern  of  just  exactly  the  type  of  accusations  that  are 
made  in  this  letter,  Your  Honor.  That  is  the  exact  point 
that  I  am  making.  That  is  the  first  of  the  mental  attitudes 
subsequent  to  1936.  There  is  a  letter  of  March  10,  and 
there  is  a  letter  of — well,  that  is  to  Margaret.  Then  there 
is  Mrs.  Howland’s  deposition  in  regard  to  that,  that  there 
was  no  criticism — on  page  9  of  her  deposition — that 
573  there  was  no  criticism  of  Tate  prior  to  the  receipt  of 
this  letter. 

And  these  other  letters,  I  do  not  want  to  go  through  them 
all,  Your  Honor ;  Your  Honor  has  them  in  the  record.  But 
you  can  see  the  pattern  that  is  drawn  by  them. 

Then  the  actual  breach  that  occurred  between  the  son 
and  the  father  occurred  in  April  of  1936,  and  the  only 
charge  that  was  made  against  the  son  at  that  time  for  his 
banishment  from  the  family  home  was  that  he  had  made 
statements  about  Selma,  and  that  he  ought  to  be  ashamed 
to  talk  about  his  brother’s  wife  like  that.  When  called  upon 
for  an  explanation  of  what  the  statements  were,  which  he 
felt  he  was  entitled  to  know  so  he  could  explain  it  to  his 
father,  he  only  got  the  answer,  “Well,  you  ought  to  know.” 
And  he  has  testified  on  the  stand  that  to  this  day  he  has 
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never  learned  why  it  was  that  his  father  banished  him  from 
the  home. 

Now,  that  is  sufficient  to  go  to  the  jury,  I  think,  to  deter¬ 
mine  whether  that  is  a  fact 

And  all  of  these  statements  made  as  to  the  poisoning, 
there  is  nothing  in  the  case  about  that,  at  this  stage,  except 
in  the  questions  of  opposing  counsel,  which  have  been 
denied.  There  was  no  indication  that  that  was  ever  brought 
to  the  attention  of  the  son  by  the  father,  but  only  that  some¬ 
time  subsequently  down  in  Charlottesville  that  the  father 
made  the  same  statements  to  Dr.  Vest  that  Selma 
574  had  made  to  Dr.  Vest  a  few  days  before  at  the  Uni¬ 
versity  Drugstore.  The  similarity  of  the  statement 
at  least  creates  an  inference  that  the  statements  were  given 
to  the  old  man  by  Mrs.  Dewey  or  Edward  Dewey.  They 
were  never — even  by  them,  either  by  Edward  or  Selma — 
given  directly  to  the  caveator. 

And  these  statements  about  the  drinking  were  never 
made  to  him  except  that  he  was  called  into  Mr.  William  E. 
Leahy’s  office,  and  Mr.  Leahy  said,  “Your  father  has  asked 
me  to  try  to  get  you  to  not  drink  so  much.”  And  he  said, 
“Well,  Mr.  Leahy,  I  am  not  drinking  too  much.”  In  other 
words,  the  fact  that  the  father  went  through  an  attorney  to 
talk  to  his  own  son  shows  not  a  logical  relationship  between 
them  after  February  or  April  of  1936. 

The  Court:  When  was  the  Leahy  conference? 

Mr.  Clark:  That  was  in  October,  as  I  recall.  The  letter 
was  in  October. 

Mr.  Hilland :  The  letter  was  in  March  of  ’37. 

The  Court:  Well,  when  was  the  conference?  The  confer¬ 
ence  was  prior  to  the  letter? 

Mr.  Hilland :  Yes,  it  was  prior. 

Mr.  Clark :  Yes,  it  was  prior  to  the  letter  but  it  doesn’t 
show  when  it  was. 

The  Court:  Was  the  Leahy  conference  prior  to  or  subse¬ 
quent  to  the  date  of  the  will? 
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Mr.  Hilland :  I  don’t  think  the  record  shows,  Yonr 
Honor. 

575  The  Court:  Well,  it  is  not  too  important  at  this 
time. 

Mr.  Clark :  I  have  not  been  able  to  find  it  in  the  record, 
Your  Honor,  but  my  associate  says  he  recalls  it  is  in  the 
record  that  it  was  in  1936,  just  prior  to  the  writing  of 

The  Court:  And  you  are  saying  that  that  was  an  un¬ 
natural  thing,  to  have  a  lawyer  talk  to  the  son. 

Mr.  Clark:  Intervene  between  the  father  and  the  son, 
when  the  son,  according  to  the  testimony,  had  been  making 
efforts  to  reach  the  father  and  discuss  the  matter  with  him 
and  effect  a  reconciliation. 

Then  there  is  the  testimony  of  the  facts,  for  they  are 
admitted,  I  think,  on  both  sides,  of  Admiral  William  Brent 
Young,  in  regard  to  his  admissibility  to  the  Army  and  Navy 
Club,  admission  to  the  Army  and  Navy  Club,  and  also  as  to 
his  being  recommended  in  the  United  States  Navy. 

Now,  that  is  a  very  unnatural  act  of  the  father  to  the 
son,  especially  in  view  of  the  fact  that  the  reasons  appar¬ 
ently  given  by  the  father  to  his  brother  and  sister  in  Ver¬ 
mont  are:  This  is  none  of  your  business;  I  will  run  my 
affairs.  And  yet  in  the  visit  to  Admiral  Young,  the  letter 
to  the  Board  of  Admissions,  the  call  upon  William  C.  Coe, 
the  Secretary  of  the  Club,  indicates  that  he  is  not  letting  his 
son  run  his  life  but  he  is  still  acting,  I  believe,  under  the 
badgering  of  others.  But  that  is  up  to  the  jury  to  say. 

576  He  is  still  persisting  in  this  unnatural  attitude  to¬ 
wards  his  son. 

Even  if  his  son  were  no  longer  a  part  of  his  household, 
any  normal  father  would  like  to  see  him  rise  in  promotion 
in  the  Navy  or  business,  or  in  any  other  field,  but  not  to 
persecute  him. 

There  is  the  testimony  of  Mrs.  West.  That  was  in  March, 
after  the  breach,  when  his  son  wrote  to  him  and  told  him  he 
was  getting  married.  And  the  father  goes  to  the  mother-in- 
law — the  future,  prospective  mother-in-law — not  knowing 
the  girl  he  was  to  marry  but  tries  to  break  up  the  marriage 


of  his  son,  not  to  protect  somebody  that  he  knew  and  wanted 
to  protect,  but  someone  who  was  a  total  stranger.  Just  be¬ 
cause  Tate  was  going  to  marry  her  he  went  and  tried  to 
destroy  and  break  up  the  marriage,  with  her  mother.  That 
is  certainly  not  the  natural  attitude  of  a  father  to  a  son — 
even  if  he  has  disowned  the  son.  He  takes  the  attitude, 
“Let  me  run  my  affairs,”  yet  he  continues  a  persecution 
against  his  son  after  this  time  in  1936. 

Now,  as  to  the  confidential  relationship,  there  is  no  evi¬ 
dence  that  the  caveatee  was  managing  the  affairs  of  the 
father,  or  anything  like  that,  in  the  case  so  far,  and  prior 
to  the  writing  of  the  will.  There  is  a  transfer  of  securities, 
at  least  it  can  be  found  to  be  a  transfer  of  securities  on  the 
evidence  as  submitted,  in  1935  from  the  father 
577  to  the  son. 

Now,  the  purpose  of  that  is  not  disclosed  by  the 
evidence ;  whether  it  be  for  him  to  manage  for  him  or  not,  I 
don’t  know.  But  I  think  that  we  will  have  difficulty  in  show¬ 
ing  any  confidential  relationship  in  the  sense  that  thede  was 
a  fiduciary  relationship  between  the  father  and  the  son. 
But  we  do  show  that  there  was  a  close,  confidential  relation¬ 
ship  because  of  the  fact  that  the  son  and  the  son’s  wife  or 
fiancee,  as  she  was  at  different  times,  were  living  closely 
with  the  father  and  were  in  constant  daily  contact  with  him. 
And  that  they  had  excluded  the  son,  who  might  have  de¬ 
stroyed  whatever  influence  they  had,  and  they  had  excluded 
the  other  near  relatives  who  might  have  an  influence  upon 
the  father’s  decisions. 

At  least  this  is  a  reasonable  inference  for  a  jury  on  the 
facts  that  exist  here.  There  was  that  close  relationship  of 
the  father  to  one  son  and  the  complete  banishment  of  the 
other  son. 

Then  there  is  the  motive  which,  of  course,  is  as  in  most 
cases,  the  usual  motive  of  pecuniary  advantage  to  the 
parties  who  are  charged  with  the  undue  influence.  They 
have  obtained  the  legacy  under  the  will.  They  have  ob¬ 
tained  the  change  of  beneficiary  of  the  insurance  policy. 
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They  have  obtained  some  $2,600  in  securities  in  1947,  and 
then  after  that  is  all  transferred  into  Edward’s  name, 

578  the  name  of  the  other  son,  then  the  other  person 
charged  with  the  influence  is  married  to  him  imme¬ 
diately  after  the  father’s  death,  which  shows  the  pattern 
there  and  the  motive. 

Then  there  is  another  possible  motive  here,  too.  That  is, 
the  animosity  between  Miss  Sinclair  and  Mr.  Theodore 
Dewey,  as  exhibited  in  their  discussions  about  their  Aunt 
Cornelia  which  resulted  in  the  episode  down  on  the  speed¬ 
way  of  her  leaving  the  automobile,  and  which  was  resumed 
in  the  apartment,  and  similar  arguments  in  the  apartment, 
which  are  referred  to  at  pages  74  through  79  of  the  record. 

Then  we  come  to  another  factor  in  the  making  up  of  a 
case  of  undue  influence  by  presumption  or  inference  of  fact. 
That  is  the  denial  of  access  to  the  father. 

Now,  in  this  case,  if  Your  Honor  will  recall,  after  the 
break  in  April  of  1936  there  were  efforts  to  telephone  the 
father.  Edward  answered  the  telephone  and  refused  to  let 
his  father  come  to  the  phone ;  put  the  receiver  down.  There 
is  evidence  of  the  change  of  the  phone  to  an  unlisted  number 
so  as  to  prevent  the  son  from  being  able  to  even  call  him. 
The  efforts  to  call  through  the  switchboard,  which  were  in¬ 
effectual.  His  sitting  in  Farragut  Square  in  an  effort  to 
see  his  father. 

There  is  no  evidence,  of  course,  that  his  father  ever  did 
go  to  the  Club  during  that  exact  period,  but  it  shows  an 
effort  which  was  at  least  not  successful. 

579  Then  after  his  return  from  Vermont  he  tried  to 
call  his  father  and  was  unable  to  reach  him.  He 

wrote  letters  to  his  father,  which  were  not — in  some  cases 
were  returned,  or  were  not  answered  at  any  rate. 

He  wrote  the  letter  specifically  of  March  12,  1937,  in 
which  he  told  him  about  his  impending  marriage,  and  he 
received  no  answer  to  that.  The  result  of  that  was  the  visit 
to  Mrs.  West. 

Then  the  moving  of  the  family  from  the  Marlborough  in 
1937,  and  the  whereabouts  of  the  father  were  unknown  to 
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the  son  until  1938.  Then  the  efforts  to  see  the  father  out- 
side  of  the  apartment  in  1938,  which  were  ineffectual.  The 
efforts  to  see  the  father  at  the  Shoreham  Hotel,  when  he 
went  up  there  to  see  the  manager,  which  was  ineffectual. 

Then  the  testator  was  out  of  reach,  while  the  son  was  in 
California  from  1944  to  1946,  on  active  service.  But  in  1946 
while  going  through  Washington  he  comes  back  and  reads 
newspaper  clippings  and  tries  to  get  in  touch  with  his 
father  at  the  University  of  Virginia  Hospital,  and  is  unable 
to  do  so  because  of  his  father’s  condition.  So  he  goes  out  to 
Great  Lakes  Naval  Station  and  there  again  makes  a  tele¬ 
phone  call  but  was  unable  to  talk  to  his  father.  That,  of 
course,  was  not  due  to  the  nonaccessibility  of  the  father 
through  the  caveatee  and  Miss  Sinclair  at  the  time,  but 
even  at  that  time  the  testimony  of  Dr.  Vest  was  that 
580  they  were  sleeping  in  the  room  with  the  father. 

The  evidence  is  that  a  naval  officer  came  to  the 
corridor  outside  the  testator’s  hospital  room,  who  had  no 
connection  with  Commander  Dewey’s  case,  and  that  Edward 
Dewey  went  out  and  he  said,  “If  there  are  any  naval  officers 
called  in  on  this  case,  I  will  get  them,”  which  indicates  that 
even  at  that  time  they  were  keeping  a  close  surveillance 
over  the  father  so  that  the  son  could  not  see  him  or  no  one 
on  the  outside  could  get  to  him.  At  least  that  is  an  interpre¬ 
tation  that  the  jury  could  place  upon  that  evidence,  Your 
Honor,  and  a  reasonable  one. 

Theodore  returned  to  Washington  in  July  of  1949,  and 
did  not  know  his  father’s  whereabouts.  Then  I  think  he 
said  he  saw  some  newspaper  clippings  about  some  other 
litigation  they  were  involved  in,  and  he  went  out  there  and 
tried  to  learn  his  father’s  condition,  and  he  did  learn  from 
Mrs.  Clarke,  the  manager  of  the  apartment,  that  his  father 
was  there,  and  so  forth. 

So  he  wrote  to  his  uncle  up  there  in  Vermont,  and  it  has 
come  out  that  as  a  result  of  that  there  was  a  police  investi¬ 
gation  and  a  report  made ;  that  he  talked  to  the  policeman 
who  made  the  report,  and  although,  of  course,  it  was  im¬ 
proper  to  bring  in  evidence  about  what  the  policeman  said, 
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as  a  result  of  that  conversation  he  went  to  see  his  father, 
and  had  the  door  slammed  in  his  face  by  the  other 

581  brother  who  is  charged  as  one  of  the  parties  to  the 
influence. 

Then  to  follow  up  the  pattern,  the  letter  to  his  father  late 
in  October  was  returned,  and  then  the  death  of  the  father 
in  March,  1950,  was  not  disclosed  to  him  until — I  mean  ex¬ 
cept  through  outside  sources,  and  even  then  an  effort  to 
find  out  whether  his  father  was  living  or  dead  was  blocked 
in  the  first  instance  by  instructions  of  the  other  brother  to 
give  out  no  information  concerning  the  funeral.  And  he 
had  to  call  Arlington,  knowing,  of  course,  that  is  where  his 
father,  a  naval  officer,  would  be  buried,  and  there  he  learned 
about  the  funeral  and  attended  it 
Now,  that  is  the  evidence  on  the  matter  of  non-accessibil¬ 
ity.  And  I  believe  that  that  shows  a  continuation  of  the 
seclusion  of  this  man  from,  and  the  hiding  away  of  this 
man  from  the  son.  I  do  not  believe  they  are  isolated  in¬ 
stances.  I  think  there  is  a  general  pattern  there  which  is 
one  of  the  elements  of  undue  influence. 

The  provisions  of  the  will,  of  course,  unnatural  on  its 
face,  unless  there  is  some  concrete  and  reasonable  explana¬ 
tion.  And  in  this  case  there  is  not — at  this  stage  of  the 
case,  Your  Honor,  there  is  not 
Now,  whether  or  not  some  reasons  will  come  out  in  the 
testimony  of  the  caveatee,  is  something  that  Your  Honor 
can  determine  at  the  end  of  the  case.  But  it  is  not  in  the 
case  at  this  time. 

582  That,  in  short,  is  the  basis  on  which  we  ask  Your 
Honor  to  submit  to  the  jury  the  question  of  undue 

influence  for  the  jury  to  infer  from  these  facts  under  the 
cases  of  Barbour  v.  Moore,  the  second  decision  in  Barbour 
v.  Moore,  and  the  case  of  Duckett  v.  Duckett,  as  to  whether 
or  not  there  was  undue  influence. 

Now,  if  you  have  to  prove  the  fact  at  the  time  of  the 
execution  of  the  will  by  direct  testimony,  you  will  never 
prove  a  case  of  undue  influence,  because  it  is  impossible. 
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Those  things  are  done  in  secret.  And  the  Court  of  Appeals 
has  said  in  the  Duckett  case,  which  is  one  of  the  most  recent 
on  the  subject — more  recent  than  those  earlier  cases — that 
it  may  be  done  by  inference,  and  that  the  jury  may  infer  it 
from  the  facts. 

I  believe  that  concludes  my  argument,  Your  Honor. 

Just  one  moment,  please,  Your  Honor. 

In  the  case  of  Wiggins  v.  Smith,  which  has  just  been 
called  to  my  attention,  and  which  was  decided  in  June  of 
1950,  this  is  reiterated — 

The  Court :  What  is  the  title  of  the  case,  and  the  citation? 

Mr.  Clark :  Wiggins  v.  Smith  is  the  title  of  the  case.  The 
citation  I  have  for  it  is  in  78  Washington  Law  Reporter 
1186. 

The  Court  there  says: 

583  “As  we  have  said  ‘undue  influence  is  nearly  always 
a  matter  of  inference  from  facts  and  circumstances 
disclosed  by  the  evidence  of  the  conditions  and  surroundings 
of  the  parties  ’.  In  the  instant  case  although  any  one  of  these 
facts  or  circumstances,  standing  alone,  might  be  inadequate 
to  give  rise  to  a  presumption  of  undue  influence,  when  taken 
in  the  aggregate,  and  if  believed  by  the  triers  of  the  fact, 
they  are  undoubtedly  sufficient  to  give  rise  to  the  presump¬ 
tion  that  the  instant  writing” — that  was  involved  in  the 
Wiggins  case — “expressed  the  wishes  of  the  principal  bene¬ 
ficiary  rather  than  those  of  the  testatrix  and  was  brought 
about  by  the  former’s  influence  over  the  latter.” 

That  is  the  last  Court  of  Appeals  reference  on  the  sub¬ 
jects,  and  it  is  in  line  with  the  earlier  cases  of  Duckett  v. 
Duckett  and  Haggerty  v.  Olmstead  and  Barbour  v.  Moore. 
And  I  believe  we  have  made  out  a  case  to  go  to  the  jury  to 
determine  whether  or  not  on  these  circumstances  and  these 
conditions  there  was  undue  influence,  Your  Honor. 

Mr.  Hilland:  If  Your  Honor  please,  I  think  it  is  quite 
clear  that  Mr.  Clark  has  not  answered  for  Your  Honor  the_ 
thing  you  have  said  is  the  nub  of  this :  “How  do  you  prove 
that  in  your  case  ?” 
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587  Mr.  Hilland:  One  of  the  things  I  have  thought  is 
perhaps  Your  Honor  should  see  these  letters.  I  do 

not  know  whether  you  have  seen  them  or  not 
The  Court:  The  letters  that  have  been  introduced  in 
evidence? 

Mr.  Hilland :  Yes,  Your  Honor. 

The  Court:  I  have  not  seen  them  but  I  have  heard  them 
read  in  evidence. 

Mr.  Hilland :  Because  of  their  wholly  normal  character. 
Let  us  take  the  first  one  that  was  introduced  in  evidence, 
which  is  Exhibit  D,  and  the  date  is  March  10,  1936. 

Now,  if  you  look  at  the  caveator’s  writing  and  everything 
about  it,  you  will  find  that  it  is  entirely  normal.  It  is  a 
very  well  composed  letter.  I  doubt  if  any  of  us  in  this 
courtroom  could  do  any  better. 

The  Court:  That  is  right 

Mr.  Hilland:  In  that  letter,  it  is  entirely  normal  in 

588  all  respects,  it  shows  that  it  is  written  at  the  Army 
and  Navy  Club,  Washington,  D.  C.,  as  apparently  he 

conducted  his  mail  up  there.  The  return  address  on  it — and 
I  believe  it  is  true  of  every  letter  that  he  wrote  that  is  in 
evidence — is  the  Army  and  Navy  Club,  Washington.  He 
wrote  from  up  there  and  it  is  on  his  letterhead.  There  may 
be  one  exception  where  the  letter  he  wrote  was  not  on  the 
letterhead  of  the  Army  and  Navy  Club,  but  even  on  that  I 
believe  the  return  address  he  gave  on  the  envelope  was  the 
Army  and  Navy  Club. 

If  you  take  the  first  paragraph  of  the  letter,  you  find 
every  thing  he  said  in  it  was  true. 

“ Theodore  returned  from  the  hospital  this  morning.”  He 
says  that  is  true,  “after  an  operation  for  piles”,  and  he 
says  that  was  true,  “and  said  Susan  had  written  him  asking 
to  make  us  a  visit  about  Eastertime.” 

Now,  the  testator  says  that  letter  was  written  to  Theo¬ 
dore.  Theodore  testifies  that  he  doesn’t  remember  whether 
it  was  written  to  him  or  to  his  father.  But  in  any  event,  he 
admits  it  was  the  subject  of  discussion. 

The  Court:  Yes. 
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Mr.  Hilland :  Then  he  goes  on  to  say — now,  that  is  the 
thing,  Your  Honor,  that  prompted  this  letter;  that  is  the 
incident,  the  occasion  for  writing  this  letter.  There  was  no 
one  influenced  the  father  to  write  the  letter  and  make  the 
statements  he  did. 

589  The  Court :  After  stating  those  facts,  he  then  takes 
off  into  an  attack  upon  his  son,  which  his  son  says  is 

unjustified. 

Mr.  Hilland :  I  want  to  say,  though,  that  his  son  has  ad¬ 
mitted  that  most  of  what  he  has  said  is  true. 

If  I  may  go  on,  I  think  he  has  admitted  substantially 
everything  except  one  fact  in  the  letter  that  I  didn’t  elicit 
from  him  on  cross-examination,  as  to  the  truth  of  it 
“Because  of  the  situation  here” — and  this  testator  was 
a  man  of  keen  sensibility  and  refinements,  Your  Honor. 
They  had  not  been  dulled  by  age  or  illness  or  anything  of 
that  sort.  Let  us  read  and  appraise  what  he  said.  “Because 
of  the  situation  here  I  am  forced  to  tell  you  of  his  behavior 
for  the  past  fifteen  years.” 

The  Court:  Well  now,  let  us  pause  at  that  point  You 
debated  this  with  me  a  little  while  ago,  but  I  do  not  think 
I  am  thinking  as  you  are  about  that  letter.  What  about  the 
situation  here  so  disclosed  by  the  evidence  in  this  case  up 
to  now? 

Mr.  Hilland :  If  Your  Honor  will  let  me  get  down  to  the 
body  of  it.  Your  Honor  will  see  where  he  specifies.  Here 
he  discloses  these  keen  sensibilities. 

“No  parent  enjoys  imparting  even  to  his  immediate 
family  what  I  am  about  to  write,”  and  there  you  have  the 
answer  as  to  why  he  had  not  discussed  his  son’s  be- 

590  havior  previously,  and  he  has  not  discussed  his  rela¬ 
tionship  with  his  son  even  with  his  family,  because, 

he  says,  “No  parent  enjoys  imparting  even  to  his  immediate 
family  what  I  am  about  to  write,”  but  it  is  high  time  you  all 
knew  the  truth  for  your  own  protection  if  nothing  eles.  His 
sporting  and  hard  drinking  in  1925” — 

The  Court :  Well  now,  again  let  me  interrupt  to  ask  you : 
What  impelled  him  in  March,  1936,  to  decide  that  even  a 
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parent  really  sometimes  has  to  tell  the  trnth  about  his  son? 

Mr.  Hilland :  Susan  wanted  to  come  down.  He  discloses 
all  that  in  the  letter.  He  says,  “Because  of  the  situation 
here.”  When  you  have  read  the  whole  letter,  you  see  what 
the  whole  situation  is. 

The  Court:  Was  he  referring  to  having  Susan  exposed 
to  this  son? 

Mr.  Hilland:  That  is  right  Susan  was  a  young  girl,  and 
he  did  not  want  her  exposed  to  this  situation.  He  says : 

“His  sporting  and  hard  drinking  in  1925  resulted  in  ulcer 
of  the  stomach  and  I  had  to  send  him  to  Florida  for  a  period 
of  two  years  at  great  expense  to  get  him  in  shape  again.” 

The  caveator  admits  that  he  had  an  ulcer  of  the  stomach, 
and  was  on  a  very  light  diet  He  admits  it  And  there  is 
no  question  that  he,  the  father,  provided  that  money  to  go 
down  there,  in  large  sums,  Your  Honor. 

591  “He  no  sooner  recovered  than  he  struck  up  with  a 
married  man  in  North  Carolina,” — there  is  not  the 
slightest  doubt  from  the  evidence  and  the  admissions  of  the 
caveator,  that  the  man  he  was  speaking  about  there  was 
William  F.  Lickle;  not  the  slightest  doubt  And  the  evi¬ 
dence  shows  that  he  struck  up  with  him  just  as  the  father 
says  in  this  letter,  and  that  it  was  right  after  he  had  had 
these  ulcers  of  the  stomach. 

— “who  was  carrying  on  a  scandalous  affair  with  a 
woman.” 

Now,  Your  Honor,  this  testator,  according  to  the  cave¬ 
ator’s  own  testimony,  had  visited  in  Durham,  North  Caro¬ 
lina.  There  is  not  a  scintilla  of  evidence — and  on  the  con¬ 
trary  the  evidence  shows  that  these  two  persons  who  are 
charged  with  undue  influence  were  never  in  Durham,  North 
Carolina.  They  had  been  on  this  one  trip  to  Moorehead 
City,  when  the  father  was  there  too.  They  all  had  access  to 
the  same  knowledge.  But  the  father  had  been  to  Durham, 
North  Carolina,  where  he  had  opportunity,  Your  Honor, 
to  make  his  own  observations  and  draw  his  own  conclusions. 

Now  I  think  he  has  shown,  demonstrated,  in  what  he  said 
here,  a  very  keen  sense  of  human  nature  and  knowledge  of 
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human  nature.  He  correctly  analyzed  Bill  Lickle.  The  evi¬ 
dence  shows  that  Bill  Lickle  was  all  that  the  father  thought 
of  him. 

Mr.  Clark:  Where  is  that? 

Mr.  Hilland:  The  evidence  shows  he  was  not  of 

592  good  character;  that  he  was  not  good  company  for 
his  son,  and  on  the  contrary,  he  was  bad  company. 

The  Court :  Well,  I  do  not  follow  that  either. 

Mr.  Hilland :  Yes,  Your  Honor. 

The  Court :  When  you  say  the  evidence  shows  it — 

Mr.  Hilland :  Yes,  Your  Honor. 

The  Court :  Mr.  Dewey,  the  plaintiff,  says  that  is  not  so. 
Mr.  Hilland :  He  admitted  that  William  F.  Lickle’s  wife 
had  divorced  him  on  the  grounds  of  adultery. 

The  Court :  And  that,  according  to  him,  was  in  nineteen 
forty  something. 

Mr.  Clark :  1945,  Your  Honor. 

The  Court:  Nine  years  after  his  father  threw  him  out 
Why,  if  all  that  is  true,  did  not  his  father  throw  him  out 
then,  instead  of  waiting  until  1936  to  decide  to  do  it? 

Mr.  Hilland :  Well,  after  all,  before  a  parent  would  take 
any  drastic  action,  they  would  certainly  let  things  accum¬ 
ulate  for  a  long  period  of  time,  Your  Honor. 

The  Court:  He  does  not  accumulate  them  in  that.  He 
relates  it  all  back  to  a  period  of  ten  years  theretofore.  Ap¬ 
parently  in  the  intervening  time  his  son  Theodore  had  not 
done  anything  that  has  disturbed  him — 

Mr.  Hilland:  He  says  over  a  period  of  fifteen  years. 
The  Court:  But  he  does  not  elaborate  on  it  The 

593  only  thing  he  specifies — well,  the  only  thing  he  speci¬ 
fies  is  an  incident,  or  incidents,  or  vices  of  conduct 

which  occurred  in  1925, 1  think. 

Mr.  Hilland :  No.  This  is  not  the  only  letter,  Your  Honor. 
The  Court:  As  I  recall  it,  he  never  does  get  into  any 
specificity  as  to  anything  his  son  did  or  has  done  that  is 
wrong,  except  in  that  letter,  and  at  that  period  of  time. 

Mr.  Hilland :  Well,  let’s  get  the  whole  letter,  Your  Honor. 
“He  no  sooner  recovered  than  he  struck  up  with  a  mar- 
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ried  man  in  North  Carolina,  who  was  carrying  on  a  scan¬ 
dalous  affair  with  a  woman” — and  that  woman  has  been 
identified — “and  he  decided  to  stay  in  North  Carolina  with 
the  excuse  of  selling  insurance.”  And  he  admits  that  “He 
did  little  or  nothing  along  this  line.”  And  he  admits  that 
He  admits  he  didn't  sell  a  policy  after  he  stayed  down  there 
with  that  excuse. 

“I  sent  him  $7,379  for  him  and  this  man  to  sport  on.”  And 
he  admits  that 

The  Court:  Admits  what! 

Mr.  Hilland:  That  his  father  sent  him  $7,379.  On  the 
contrary,  actually  the  checks  he  identified  add  up  to  $7,700 
and  some. 

The  Court:  Well  now,  let's  stop  there,  too.  That 
594  is  an  accusation,  the  way  he  puts  it  in  that  letter, 
that  he  has  spent  money  on  this  son  to  support  him, 
and  that  is  apparently  one  of  the  reasons  he  is  giving  for 
throwing  the  son  out.  But  the  other  son  never  worked  at  all, 
did  he,  except  selling  Mack  trucks? 

Mr.  Hilland :  That  is  right 

The  Court:  The  father  supported  the  other  son  and  Miss 
Sinclair  all  the  time. 

Mr.  Hilland:  He  supported  all  of  them,  Tour  Honor. 

The  Court :  Why  should  that  be  a  black  mark  against  the 
one,  the  fact  that  his  father  had  to  send  him  money,  or  did 
send  him  money,  but  it  is  all  right  with  the  other  one? 

Mr.  Hilland :  But  this  is  the  father's  money,  Your  Honor. 

The  Court :  That  is  right  And  he  has  spent  it  on  both  of 
them. 

Mr.  Hilland:  And  he  is  talking  here  only  about  a  period 
of  years  in  North  Carolina  and  what  the  result  was  down 
there.  It  is  true  he  took  care  of  his  other  son,  but  his  other 
son  was  around  him  all  the  time  and  he  had  an  opportunity 
to  observe  how  his  son  conducted  himself.  It  may  well  be 
that  if  the  son  Theodore  conducted  himself  with  what  the 
father  thought  was  filial  conduct,  no  mention  of  this  would 
ever  have  been  made. 
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“Authorities  in  North  Carolina  drove  the  man  ont  of 
the  state  after  he  and  Theodore  got  into  some  serions 
trouble.” 

595  The  Court:  Theodore  denies  that. 

Mr.  Hilland :  That  is  the  only  fact  he  has  not  ad¬ 
mitted  on  cross-examination,  Your  Honor.  That  is  the  only 
one  he  has  not  admitted. 

“When  this  came  to  my  knowledge  I  stopped  the  money 
and  he  came  home  in  1929” — and  the  evidence  shows  that, 
Your  Honor.  But  he  went  back. — “only  to  drink  and  abuse 
his  family  when  his  drinking  friends  were  not  around.” 

He  is  talking  now  about  matters  peculiarly  within  his  own 
knowledge,  within  his  own  home.  What  happens?  None  of 
these  friends,  witnesses  who  have  testified  here,  would  have 
any  way  to  rebut  what  the  father  said  when  he  said :  “only 
to  drink  and  abuse  his  family  when  his  drinking  friends 
were  not  around.” 

“He  finally  went  to  work” — it  shows  the  father  has  well 
reasoned  this  letter,  Your  Honor.  “He  finally  went  to  work 
with  the  Travelers  Insurance  Company  and  has  done  very 
well  with  them  although  he  has  stooped  to  do  some  very 
low  things  which  I  shall  tell  you  about  later.” 

Now,  a  lot  has  been  made  out  of  the  fact  that  he  does  not 
tell  about  that  later.  His  subsequent  letters  show  that  this 
man  was  incensed  by  the  fact  that  somehow  or  other  what 
he  had  written  to  his  sisters  had  not  been  accepted  by  them, 
and  that  in  lieu  of  that  they  had  accepted  what  the  son 
Theodore  said.  And  there  are  some  very  enlighten- 

596  ing  things  about  that  In  other  words,  if  they  wanted 
to  believe  Theodore,  all  right  But  he  did  not  want  to 

be  bothered  any  more  by  them  about  it 

“His  associates  at  no  time  have  been  more  than  fair  but 
for  the  past  two  years  he  has  been  going  with  a  hard  drink¬ 
ing  lot  of  men  like  himself. 

“Now  about  dear  little  Susan — I  do  so  want  her,  but  Ed¬ 
ward  is  hard  at  work  at  the  National  University” — there 
he  gives  the  explanation.  He  does  not  want  Susan  to  asso¬ 
ciate  with  his  son  Theodore.  “I  do  so  want  her,  but  Edward 
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is  hard  at  work  at  the  National  University  and  though  I  am 
making  rapid  strides  to  good  health  I  am  not  quite  strong 
enough  to  take  her  around  and  give  her  a  good  time  so  I  am 
going  to  ask  that  she  postpone  her  visit  until  early  summer 
when  Edward  is  free. 

“It  is  needless  to  tell  you,  Margaret,  it  would  never  do  for 
Theodore  to  introduce  her  to  his  fast  drinking  friends.  I 
would  be  so  glad  to  give  either  you  or  Helen  the  trip  along 
with  Susan,  so  write  me  soon  in  care  of  the  Army  and  Navy 
Club. 

“With  much  love  to  all,  your  affectionate  brother  Ted.” 

Then  he  puts  a  postscript  on  this  letter,  which  is  another 
thing  that  shows  his  normal  intelligence.  He  says: 

“Do  not  let  this  letter  get  astray  as  family  dirt  should 
not  be  broadcast” 

597  Then  he  puts  this  postscript  on  it  also : 

“Much  as  it  grieves  me  as  a  father  to  say  that  my 
son  Theodore  has  turned  out  to  be  a  hypocrite  and  a  prevar¬ 
icator  that  is  the  reason  for  sending  you  this  letter.” 

Now,  that  letter  is  on  March  10,  and  we  now  come  down  to 
July  24, 1936. 

This  letter  also  has  the  return  address  of  the  Army  and 
Navy  Club,  just  like  the  other  one  that  is  on  their  letter¬ 
head,  stationery.  July  24,  1936.  Again  the  analysis  of  this 
letter  shows — 

The  Court:  That  is  the  one  in  reply  to  the  one  Helen 
wrote? 

Mr.  Hilland:  Yes,  this  Helen  of  normal  if  not  superior 
intelligence,  keen  intelligence. 

“July  24,  1936.  Dear  Helen  and  Margaret:  I  have  re¬ 
ceived  your  letters  and  have  not  answered  Margaret’s  be¬ 
cause  of  her  expressed  belief  in  Theodore.” 

Now,  Your  Honor,  this  gentleman  has  had  from  March 
10 — April,  May,  June,  July — he  has  had  almost  five  months 
between  the  time  he  wrote  that  letter  on  July  24. 

“and  have  not  answered  Margaret’s  because  of  her  ex¬ 
pressed  belief  in  Theodore  and  her  lack  of  respect” — here 
they  thrash  this  out  thoroughly,  if  you  get  that  setting, 
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Your  Honor,  in  the  family — “and  her  lack  of  respect  in  re¬ 
gard  to  my  judgment  based  entirely  on  what  I  have 

598  seen  and  heard  for  myself.” 

Now,  Your  Honor,  we  can  see  what  was  going  on. 
They  were  then  making  to  this  testator  the  same  appeal  that 
is  being  made  to  Your  Honor,  that  he  was  being  influenced 
improperly  by  somebody  else,  and  here  he  is  answering 
them  and  he  is  insulted  by  it,  the  idea  that  they  would  be¬ 
lieve  Theodore  and  have  a  lack  of  respect  in  his  judgment 
which  he  says  is  based  entirely  “on  what  I  have  seen  and 
heard  for  myself.” 

Now  this  issue,  Your  Honor,  was  an  issue  that  Your 
Honor  and  the  jury  is  now  called  upon  to  decide  in  the  ab¬ 
sence  of  this  testator,  and  I  submit  this  letter  itself  shows 
that  this  testator  decided  this  very  problem  for  himself. 
It  shows  he  was  getting  his  letters  from  people  who  could 
make  the  strongest  appeal  to  his  heart  and  mind  of  any 
opinion  in  the  world,  his  own  sisters. 

The  Court :  Is  that  the  letter  in  which  he  told  them  this 
would  be  the  last  letter  he  would  write? 

Mr.  Hilland:  I  will  come  to  that  in  a  moment,  Your 
Honor. 

“In  Margaret’s  reply  to  my  letter  no  mention  was  made 
of  Julius,  nor  an  indication  to  me  to  visit  camp.  I  have  her 
letter  before  me  now  and  am  sure  of  what  I  write.” 

Now,  here  again :  “It  was  unnecessary  expense  to  regis¬ 
ter  your  letter  as  I  am  given  my  mail  by  Edward  or  go  for 
it  myself.”  That  statement  there,  Your  Honor,  shows 

599  a  number  of  things: 

First  of  all,  it  tends  to  show  that  his  sisters  had 
been  told  that  he  was  not  getting  his  mail.  It  shows  that  he 
was  smart  enough  to  sense  that  they  had  been  so  informed, 
and  he  wanted  to  assure  them  that  that  was  not  necessary. 
So  he  wrote  that  in  the  letter,  and  he  said  that  either  Ed¬ 
ward  got  the  mail  or  “I  go  for  it  myself”,  which  shows  just 
what  these  letters  do,  that  he  conducted  his  mail  from  the 
Army  and  Navy  Club. 


289 


“In  regard  to  Theodore  I  have  this  further  to  say:  You 
are  being  taken  in  by  a  19th  century  Dr.  Jekyll  and  Mr. 
Hyde”.  He  is  telling  about  Theodore’s  dual  personality.  He 
is  one  thing  at  one  place  and  something  else  at  another. 

The  Court:  Well,  why,  Mr.  Hilland,  didn’t  he  think  of 
that  before? 

Mr.  Hilland:  Your  Honor,  he  has  shown  that  in  the  first 
letter,  about  all  his  reluctance  to  do  what  he  did. 

The  Court:  He  shows  it  in  March,  ’36,  and  then  in  that 
letter.  Why  didn’t  he  do  it  when  Theodore  did  all  these 
things?  This  is  all  of  a  sudden  brand  new. 

Mr.  Hilland :  Well,  I  think  it  all  depends  on  one’s  attitude 
towards  a  family.  Some  people,  children,  for  example,  if 
their  parent  or  father,  is  a  drunkard  and  gets  in  the  gutter, 
they  will  let  him  lie  there  and  just  ignore  him.  Some  of 
us  are  constituted  differently  and  if  a  father  got  in 
600  a  gutter  we  would  take  him  out,  and  the  father  could 
commit  that  offense  time  and  time  again  and  year 
after  year  and  year  after  year  and  it  would  be  only  in  the 
state  of  desperation  that  we  would  finally  say,  “Well,  this 
is  the  last  straw,  and  God  helps  those  who  help  themselves, 
and  I  have  got  to  give  up.” 

Now,  these  letters  show  that  that  is  the  kind  of  loyalty 
that  existed  on  the  part  of  this  father  to  his  son.  He  is  not 
doing  this  easily,  Your  Honor.  You  can  read  in  these  letters 
that  it  is  pulling  at  his  heart  strings,  just  as  it  would  the 
heart  strings  of  any  father  who  felt  a  keen  loyalty  for  his 
own  flesh  and  blood. 

Now  he  says:  “And  he  is  the  most  selfish” — who  would 
know  better  whether  or  not  he  was  selfish  than  his  own 
father? — “sneaking  and  untruthful  person  it  has  ever  been 
my  lot  to  know.” 

The  Court:  Now,  can  you  imagine  stronger  language  by 
a  father  about  his  son,  than  that? 

Mr.  Hilland:  No,  Your  Honor. 

~  The  Court:  I  cannot,  either. 

Mj:.  Hilland:  It  is  very  strong. 


The  Court :  And  yet,  again  we  are  dealing  with  evidence 
as  of  today,  witness  after  witness  has  taken  this  stand  and 
said  that  they  have  been  with  the  two  of  them,  the  three  of 
them,  the  four  of  them,  time  and  again  just  as  normal 

601  as  anything,  and  all  of  a  sudden  this  terriffic  outbrust 
from  the  father. 

Mr.  Hilland:  The  last  time  any  of  them  brings  it  up  to 
is  August,  1935,  approximately  a  year  before  this  letter  was 
written,  and  we  will  come  to  that  and  see  the  basis  for  that 
a  little  later. 

“His  statement  to  you  that  he  has  in  any  way  been  dealt 
with  unfairly  is  untrue.” 

There,  you  see,  Your  Honor,  the  same  appeal  had  been 
made  by  this  caveator  to  his  two  aunts,  his  brother’s  sisters, 
that  is  being  made  to  Your  Honor  and  this  jury.  And  his 
father  has  had  a  chance  to  consider  those  appeals  in  the  let¬ 
ters  the  sisters  have  written,  and  he  said  that  * ‘His  state¬ 
ment  to  you  that  he  has  in  any  way  been  dealt  with  unfairly 
is  untrue.” 

He  says :  “When  Edward  was  out  of  the  city  last  summer 
Theodore  had  a  splendid  opportunity  to  show  his  ‘great 
love’  for  me” — and  he  has  got  it  in  quotes,  evidently  quoting 
her  letter.  Quote  greater  love  for  me  unquote — “I  was  so 
weak  the  entire  summer  I  often  had  to  hold  onto  chairs  and 
the  walls  to  get  about,  and  notwithstanding  the  fact  that  he 
had  told  his  friends  ‘I  was  liable  to  go  at  any  time’  ” — now 
bear  in  mind  during  this  time,  as  this  letter  shows,  Edward 
was  not  there. 

The  Court:  Where  was  he? 

602  Mr.  Hilland :  He  was  away.  Edward,  he  says,  was 
up  in  Maryland. 

Mr.  Clark :  The  evidence  shows  he  went  away  for  a  trip 
about  six  weeks,  and  that  was  in  July. 

Mr.  Hilland :  And  the  evidence  shows  that  Miss  Sinclair 
had  been  down  in  Florida  that  year.  She  had  been  in 
George  Washington  Hospital  and  then  she  was  away  in 
Florida.  ' 


291 


Mr.  Clark:  And  the  evidence  shows  that  they  did  take 
trips — well,  go  ahead. 

Mr.  Hilland :  If  yon  will  let  me  finish. 

Mr.  Clark :  Go  ahead.  I  will  let  yon  finish. 

Mr.  Hilland:  “I  was  so  weak  the  entire  srnmner  I  often 
had  to  hold  onto  chairs  and  the  walls  to  get  about,  and  not¬ 
withstanding  the  fact  that  he  had  told  his  friends  ‘I  was 
liable  to  go  at  any  time’  he  spent  every  week  end  down  the 
river  on  his  boat,  leaving  generally  Friday  night  or  Satur¬ 
day  morning  and  returning  late  Sunday  night  or  Monday 
morning,  and  on  at  least  one  of  these  trips  he  was  gone  for 
over  a  week  and  returned  home  boasting  about  how  much 
whiskey  they  had  consumed.” 

Now,  everything  the  father  says  in  that  whole  page  and  a 
half  is  confirmed  by  the  caveator’s  own  testimony  except  the 
last  sentence,  or  last  phrase,  rather,  that  he  had  returned 
home  boasting  about  how  much  whiskey  they  had  consumed. 

Now,  that  is  a  fact  peculiarly  within  the  knowledge  of 
603  the  testator.  No  one  else  knew  about  it,  or  could  have 
told  him  about  it,  or  could  have  influenced  him  about 
it 

Still  speaking  of  last  summer,  1935:  “I  was  anxious  to 
see  how  he  would  pick  up  the  reins  that  Edward  was  forced 
to  throw  down  because  of  his  (Theodore’s)  behavior.” 

Now,  there.  Your  Honor,  nobody  in  the  world  had  better 
knowledge  and  insight  into  what  Theodore’s  behavior  had 
been  in  the  home  in  that  connection.  The  testator  knew 
exactly  whereof  he  was  speaking.  He  says : 

“I  could  write  you  hundreds  of  low  stinking  things  he 
has  done  and  said  that  people  who  respect  their  ‘breeding’ 
that  you  write  me  about  never  do. 

“When  I  have  written  you  facts” — and  here  is  where  he 
shows  his  resentment,  Your  Honor — “When  I  have  written 
you  facts  in  regard  to  Theodore  and  in  reply  am  questioned 
by  the  two  of  you  as  to  my  ability  to  render  justice,” — he 
is  doing  exactly  what  Your  Honor  is  called  upon  to  do,  and 
he  has  decided  this  issue  with  knowledge  that  is  current  and 
personal,  as  he  says  in  this  letter,  “you  then  place  me  in 
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a  position  to  say  to  you  that  under  no  circumstances  do  I 
care  or  want  to  exchange  greetings  or  letters  in  the  future.” 
He  is  angry  when  he  writes  this  letter.  He  is  mad. 

The  Court :  He  certainly  is. 

Mr.  Holland:  “My  breeding  is  inborn,  and  I  find  it  un¬ 
necessary  to  write  or  talk  about  it 

604  “In  this  my  last  letter  to  you,  I  have  to  say  that 
Theodore  has  been  given  a  chance  over  a  period  of 

years  and  he  has  been  found  more  than  wanting. 

“Since  you  are  convinced  he  is  so  fine,  I  hope  you  will 
keep  him  there  so  I  may  continue  the  improvement  in  health 
without  any  annoyance  from  him.  Ted.” 

In  other  words,  he  says  if  that  is  the  opinion  you  want 
to  have  of  Theodore,  that  is  your  business,  but  you  keep 
him  there  and  don’t  try  to  impose  him  upon  me.  As  a  father 
he  had  a  right  to  do  that 

Now,  that  is  the  letter  of  July  24,  and  there  is  much  in 
that.  Your  Honor,  when  analyzed  and  considered. 

On  August  6,  which  is  not  long  after  that,  there  is  a  letter 
to  Mrs.  Howland.  Here  is  the  one  letter,  Your  Honor,  that 
does  not  have  the  Army  and  Navy  return  address  on  it 
If  it  is  there  you  cannot  see  it  in  the  photostat  Maybe  it 
is  on  the  original.  It  is  Exhibit  H. 

It  is  on  the  letterhead  of  the  Army  and  Navy  Club,  and 
it  clearly  shows  that  he  loves  his  sisters  and  has  a  great 
affection  for  them,  and  that  he  did  not  really  mean  what  he 
said  in  his  last  letter,  and  it  is  a  conciliatory  letter;  one 
that  I  can  well  imagine  he  would  have  written  after  he  had 
reflected  on  it. 

We  are  all  familiar  with  the  advice  that  when  you  are 
mad  you  should  never  write  a  letter  and  mail  it,  but 

605  rather  you  should  write  it  and  leave  it  on  the  desk 
and  the  next  morning  throw  it  in  the  wastebasket 

Here  he  had  had  time  to  think  about  it,  August  6, 1936.  He 
is  not  recanting  so  far  as  Theodore  is  concerned,  but  in  his 
attitude  towards  his  sisters  he  believes  he  has  been  tough. 
The  Court:  Go  ahead. 

Mr.  Hilland:  What  was  Your  Honor  going  to  say? 
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The  Court:  Well,  I  was  going  to  say  that  in  the  letter 
that  you  are  going  to  read  now  he  apparently  did  not  realize 
that  he  had  told  his  sisters  in  his  last  letter  he  was  not 
going  to  have  anything  more  to  do  with  them. 

Mr.  Hilland:  I  do  not  know  whether  it  was  this  one  or 
not 

“I  have  just  received  your  letter  and  I  recall  your  pre¬ 
vious  letter  in  which  you  spoke  of  Julius  and  also  of  me. 
When  I  wrote  I  was  referring  to  the  letter  that  Helen  spoke 
of. 

“I  was  quite  surpised  when  you  said  in  your  letter  *  If 
you  wish  to  cast  off  your  sisters’  and  so  forth” — he  is  quot¬ 
ing  what  she  said  in  her  letter — “as  nothing  has  ever,  been 
in  my  thoughts  except  to  have  the  greatest  love  and  affec¬ 
tion  for  you,  and  nothing  would  distress  me  more  than  to 
have  any  misunderstanding  bring  about  such  a  thing.” 

The  Court :  Which  is  entirely  inconsistent  and  contrary 
to  what  he  has  practically  just  gotten  through  writing. 
606  Mr.  Hilland :  That  is  right,  Your  Honor. 

“You  must  believe,  however,” — and  here  is  the  ex¬ 
planation  of  it — “that  I  am  perfectly  justified  in  whatever 
action  I  have  taken  in  regard  to  Theodore  and  I  am  sure 
that  if  Ridie  was  alive” — they  appealed  to  him  as  to  what 
his  wife  Ridie  would  have  done — “she  would  more  than 
approve  my  conduct  Consequently  I  was  obliged  to  write 
Helen  that  I  did  not  care  for  any  further  efforts  in  behalf 
of  Theodore” — here  he  is  explaining  it  again — “for  I  know 
how  he  can  place  before  you  how  he  has  been  persecuted. 
He  knows  full  well  my  reasons  but  he  does  not  tell  them  to 
you.  I  am  sorry  that  you  arid  Helen  have  had  any  thought 
of  my  changed  feelings  for  you,” — undoubtedly  he  wrote 
that  letter  when  he  was  angry,  and  his  feelings  are  now 
changed  and  undoubtedly  he  did  not  realize  when  he  wrote 
the  other  letter  how  angry  he  had  been.  — “for  such  is  not 
the  case.  You  must,  however,  allow  me  to  run  my  own 
household  and  not  be  influenced  by  anything  being  dished 
out  to  you  by  Theodore. 

“With  love  to  you  both,  Ted.” 
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Now,  in  the  next  letter  it  is  quite  a  normal  letter,  dated 
September  20, 1936. 

“Dear  Margaret:  I  received  your  nice  letter  yesterday 
and  was  so  glad  to  hear  that  Paul  had  entirely  recovered 
from  his  operation.  He  certainly  had  a  serious  time  of  it 
and  I  don’t  wonder  that  all  of  you  were  very  anxious. 

607  “I  asked  Edward  about  the  cars  and  he  said  the 
Oldsmobile  is  one  of  the” — he  has  left  out  the  word 

“best” — “in  its  price  class  and  that  the  Chrysler  Airflow  8 
is  one  of  the  best  made.  He  said,  however,  that  he  had 
heard  that  one  had  to  be  careful  in  taking  turns  at  very 
high  speeds,  that  there  was  a  tendency  to  turn  over.  How¬ 
ever,  I  don’t  suppose  you  are  liable  to  drive  that  way. 

“By  the  way,  will  you  tell  Helen  that  I  hear  that  the 
Washington  and  Suburban  bond  that  she  has  will  be  called 
in  November  and  as  it  is  so  difficult  to  get  any  bond  which 
gives  any  suitable  return  I  want  to  ask  her  to  return  it  to 
me  with  the  Int  Mercantile  bond  and  also  sign  the  certifi¬ 
cate  of  stock  she  holds  and  send  them  also. 

“I  think  it  will  be  much  better  for  us  both  for  me  to  send 
her  a  check  instead  of  having  this  bother  that  we  have  had 
lately  of  sending  securities  back  and  forth.  Have  her  send 
them  care  of  Army  and  Navy  Club.”  There  again  he  has 
underscored  “care  of  Army  and  Navy  Club”. 

“I  have  a  Lincoln  Zepher  which  has  run  over  5,000  miles 
at  15  miles  to  the  gallon.  I  like  it  much  better  than  any  car 
I  have  ever  owned  and  I  have  had  many  as  you  know. 

“With  love  to  all,  Ted.” 

Then  this  next  letter;  what  happens  in  here?  I  will  read 
these  letters  and  then  say  what  I  have  to  say. 

“October  5,  1936.  Dear  Helen:  I  received  your 

608  letter  which  was  followed  by  the  second  one  contain¬ 
ing  the  two  bonds.  I  noted  what  you  said  about  being 

unable  to  find  the  stock  certificates  and  I  have  looked  very 
carefully  in  my  safe  deposit  box  without  finding  them.  I  am 
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of  the  opinion  that  I  sent  the  certificates  at  the  same  time  I 
sent  the  bond  of  the  Washington  and  Suburban  Company. 

“However,  if  it  cannot  be  found  do  not  let  it  worry  you 
as  I  have  no  doubt  that  I  will  be  able  to  get  a  duplicate, 
though  I  do  not  know  at  present  how  I  will  have  to  go  about 
it  It  is  possible  that  you  may  have  to  make  a  statement  in 
writing  that  the  certificates  have  been  lost  However,  I 
will  let  you  know  later  if  you  have  to  do  anything. 

“I  want  to  thank  you  for  sending  the  bonds  to  me  as  I 
would  prefer  to  send  you  a  check  each  year  to  make  up  for 
your  loss. 

“Edward  joins  me  in  love  to  you  all.  Affectionately,  Ted.” 

There  again  he  leaves  Theodore  out  of  the  conversation. 
His  letters  are — 

The  Court :  Perfectly  normal. 

Mr.  Hilland :  Perfectly  normal. 

Now,  another  letter  to  Helen  on  October  12, 1936. 

“Dear  Helen :  I  received  the  registered  letter  this  morn¬ 
ing  containing  the  shares  of  the  Lincoln  Service  Company 
and  for  which  I  want  to  thank  you.  As  you  did  not 
609  sign  the  certificates  I  am  sending  you  two  slips  to 
sign  instead  of  sending  back  the  certificates  to  you 
for  that  purpose. 

“It  will  not  be  necessary  to  register  them,  just  enclose 
them  in  an  envelope  and  send  it  to  me  at  the  Army  and 
Navy  Club. 

“I  am  glad  you  were  able  to  locate  the  certificates  as  it 
probably  will  save  me  some  extra  trouble.  Affectionately, 
Ted.” 

Now,  Your  Honor  will  remember  what  happened.  That  is 
the  last  letter  and  it  is  entirely  explained  in  the  evidence 
here.  On  July  20,  1936,  during  the  course  of  that  corre¬ 
spondence,  he  had  filed  an  application  to  change  the  de¬ 
signation  of  the  beneficiary  on  his  insurance.  That  precip¬ 
itated  a  trip  down  here  by  Fred  Howland,  and  Your  Honor 
heard  Fred  Howland’s  deposition,  and  how  he  married  into 
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the  family  and  moved  into  the  old  family  home  np  there. 
And  when  the  old  folks,  the  Deweys,  died  he  became  the 
master  of  the  house.  Your  Honor  can  well  draw  the  infer¬ 
ences  that  are  involved  there.  There  are  not  many  you 
have  to  draw,  because  Fred  Howland  did  admit  a  lot  of 
what  I  asked  him  on  cross-examination. 

Fred  Howland  was  an  influential  man  in  the  insurance 
company  up  there,  and  he  admits  that  he  immediately  noti¬ 
fied  Theodore  that  his  father  was  changing  the  designation 
of  beneficiary.  That  resulted  in  Theodore  going  up 

610  there,  and  then  they  both  came  down  together. 

Now,  Fred  Howland  went  to  Commander  Dewey, 
and  you  have  from  him  the  testimony  of  what  transpired 
there.  He  took  the  position  that  it  was  his  affair  and  he  was 
not  going  to  brook  any  interference  by  his  brother-in-law 
Fred  Howland  into  matters  that  were  perfectly  personal  to 
his  own  household.  And  I  think  in  that  regard  he  took  the 
attitude  that  the  perfectly  normal  man  would.  Certainly  I 
would  do  it,  if  one  of  my  brother-in-laws  came  around  and 
tried  to  take  a  position  like  that  with  me.  There  would  be 
violence,  because  I  wouldn’t  brook  that  for  one  minute. 

The  Court :  I  do  not  think  I  would  either. 

Mr.  Howland  testified  he  did  not  pursue  the  matter.  He 
said  that  the  meeting  was  rather  pleasant,  actually. 

Mr.  Hilland :  I  wouldn’t  either. 

The  Court :  He  found  out  in  a  hurry  that  he  was  not  get¬ 
ting  anywhere,  and  he  quit 

Mr.  Hilland :  That  is  right. 

On  October  6,  or  7,  Fred  Howland  testified  that  he  re¬ 
ceived  this  telephone  call  from  Commander  Dewey,  and  on 
cross-examination  he  admitted  that  Commander  Dewey  was 
angry  because  he  had  just  learned  Fred  Howland  was  down 
here  and  Fred  Howland  admitted  that  it  was  a  fact,  that  he 
had  caused  himself — not  caused,  but  he  had  himself  inves¬ 
tigated  Miss  Selma  Sinclair  while  he  was  in  Wash- 

611  ington,  and  he  made  it  his  business  to  go  to  General 
Hines,  the  Administrator  of  the  Veterans’  Affairs 

where  she  worked,  and  Fred  Howland  testified  about  the 
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Commander  calling  him  up  there  in  an  angry  state  of  mind 
about  that  investigation.  And  I  again  say  that  if  my 
brother-in-law  had  interfered  with  my  personal  business 
like  that,  I  would  have  done  something  similar.  I  think  it 
is  a  perfectly  normal  thing  to  have  done.  That  is  the  thing 
that  ended  this  relationship.  There  isn’t  any  about  it  from 
this  evidence.  When  Fred  Howland  had  done  that,  and  then 
undertook  to  send  a  Christmas  package  down  here  a  couple 
of  months  later  with  his  name  on  it,  from  the  Fred  Howland 
family,  he  sent  it  back.  He  did  not  want  any  part  of  it 

Now,  those  were  all  determinations  and  decisions  that 
involved  Commander  Dewey’s  life  and  decisions  which  he 
had  a  right  to  make,  Your  Honor,  and  actually  all  these 
letters  show  that  all  the  considerations  and  factors  that 
have  been  brought  to  Your  Honor’s  attention  and  the  jury’s 
attention  were  brought  to  his  attention  and  he  considered 
them  and  decided  them  as  he  had  a  right  to  do.  There  isn’t 
the  slightest  doubt  about  it. 

When  you  talk  about  all  the  language  in  these  decisions, 
about  the  sacred  right  of  man  to  make  his  will,  and  it  should 
not  be  upset  for  any  light  consideration,  I  suppose  this  is 
an  unusual  case  where  you  would  find  so  much  evidence  of 
where  the  testator  himself  had  fought  his  own  battle, 
612  his  own  controversy,  the  very  same  issues  that  are 
in  the  trial  of  his  own  case.  I  did  not  know  about  the 
existence  of  these  letters  until  they  took  these  depositions 
in  Vermont,  and  I  respectfully  submit  that  if  I  had  searched 
to  the  ends  of  the  world,  I  could  not  have  found  better  evi¬ 
dence  on  behalf  of  our  side  of  this  case,  than  these  letters. 
Because  they  explain  the  whole  thing  in  the  testator’s  own 
handwriting;  not  what  somebody  says  he  said,  but  in  his 
own  handwriting.  And  you  can  see  the  workings  of  his  • 
mind  from  the  beginning  to  the  end,  from  his  own  writing. 
There  is  nothing  speculative  about  it,  Your  Honor.  It  is  the 
most  scientific  evidence  that  I  have  seen  in  a  will  contest 
bearing  so  closely  on  the  crucial  and  vital  questions  in¬ 
volved. 
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If  Your  Honor  or  this  jury  should  upset  this  will  on  the 
considerations  that  have  been  presented,  I  am  sure  you  real¬ 
ize  from  the  analysis  of  these  letters  we  have  gone  through, 
you  would  be  doing  just  exactly  the  opposite  from  what  the 
testator  decided  on  these  issues. 

The  Court:  I  do  not  think  there  is  any  doubt  about  that 
He  intended  to  do  what  he  did,  all  right. 

I  think  we  have  taken  enough  time  to  discuss  the  matter, 
gentlemen.  I  will  take  from  the  jury  the  issues  of  duress 
and  coercion,  and  on  those  issues  I  grant  the  motion  for  a 
directed  verdict 

I  deny  the  motion  for  a  directed  verdict  on  the 
613  issues  of  undue  influence  and  mental  capacity  at  the 
time. 

Also,  I  think  there  is  the  issue  of  fraud.  I  deny  the  mo¬ 
tion  on  the  issue  of  fraud. 

They  may  be,  of  course,  again  renewed  at  the  end  of  the 
case,  but  at  this  time  I  deny  them. 

617 

COLONEL  JOHN  P.  HAINES 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Hilland: 

Q.  Colonel  Haines,  wil  you  please  state  your  full  name? 
A.  John  Power  Haines. 

•  ••••••••• 

618  Q.  During  your  lifetime  did  you  know  Commander 
Theodore  G.  Dewey?  A.  Yes. 

Q.  Where  did  you  first  meet  him?  A.  At  the  Army  and 
Navy  Club  in  Washington. 

Q.  When?  A.  Well,  that  is  hard  to  state  exactly,  be¬ 
cause  I  joined  that  dub  away  back  in  1890.  I  am  the  oldest 
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in  membership  of  any  members  of  the  Army  and  Navy 
Club,  and  we  have  had  two  wars  in  that  time.  I  have  met 
thousands  who  have  come  and  died,  come  and  gone. 

I  can’t  remember  just  when  I  met  Commander  Dewey. 

Q.  Do  you  remember  having  seen  him  in  1929 
619  around  the  Club  when  you  first  retired?  A.  Yes. 

Q.  Do  you  know  where  he  was  living  at  that  time? 
A.  Part  of  the  time  I  know  he  was  living  in  the  Club,  and 
then  again  he  moved  over  to  an  apartment  house,  but  it  is 
pretty  har  for  me  to  say  just  where.  He  had  been  living 
here,  there,  and  elsewhere.  I  would  see  him  when  he  came 
to  the  Club.  He  was  one  of  a  crowd  of  us  who  played  bridge 
in  the  card  room  and  we  often  played  bridge  together. 

Q.  How  often  did  you  play?  A.  How  often? 

Q.  Yes.  A.  Oh,  I  used  to  play  almost  every  afternoon. 

Q.  How  about  Commander  Dewey?  A.  Well,  that  is 
pretty  hard  to  say,  because  when  I  wasn’t  there  he  might 
have  been  playing  bridge,  but  we  played  quite  often  to¬ 
gether. 

Q.  Did  you  play  several  times  a  week?  A.  Yes. 

Q.  What  time  of  the  day  did  you  usually  play  bridge 
with  Commander  Dewey?  A.  I  played  almost  always  in 
the  afternoon  from  around  about  2 :00  to  5 :00  o’clock. 

Q.  Those  are  the  hours  of  the  day  during  which  you  would 
see  Commander  Dewey  in  the  card  room  in  the  Club? 
62<]f  A.  Yes,  but  I  would  also  see  him  in  the  hallway  up¬ 
stairs,  too,  in  the  reading  room,  too. 


621  Q.  During  the  middle  ’30’s  would  you  say;  during 
1935,  1936  and  1937,  did  you  see  him  frequently  dur¬ 
ing  those  years?  A.  Yes,  I  don’t  believe  very  frequently. 
I  used  to  play  bridge  in  the  Club  card  room  and  I  have  sent 
a  boy  when  he  was  upstairs  for  him  to  come  down  and  fill 
out  a  game. 


622  Q.  During  the  years  1935  to  1937,  during  which 
you  have  testified  you  saw  Commander  Theodore 
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Gibbs  Dewey  with  considerable  frequency  at  the  Army  and 
Navy  Club,  did  you  form  an  opinion  at  that  time  of  his 
mental  capacity?  A.  Why,  yes. 

Q.  What  opinion  did  you  form?  A.  I  formed  an  opinion 
that  he  was  a  very  charming,  quiet,  unassuming  officer,  and 
if  he  hadn’t  really  good  sense  why  we  wouldn’t  want  him 
to  play  bridge,  and  that,  I  think,  is  as  conclusive  an  argu¬ 
ment  as  I  could  give  in  favor  of  his  mentality. 

He  was  a  good  bridge  player,  and  there  was  nothing  at 
any  time  that  suggested  either  a  sick  mentality — 

Mr.  Clark:  I  object,  Your  Honor.  I  have  let  Colonel 
Haines  testify — 

The  Court :  I  think  the  answer  is  proper,  but  I  think  he 
has  answered  the  question. 

623  By  Mr.  Hilland : 

Q.  In  your  opinion,  Colonel  Haines,  was  Com¬ 
mander  Dewey  at  that  time  of  sound  and  disposing  mind 
and  memory,  and  capable  of  making  a  valid  deed  or  con¬ 
tract?  A.  Not  being  a  psychiatrist  or  analyzing  him.  I 
would  say  yes. 

Q.  Did  you  observe  whether  or  not  during  the  period 
of  years  I  mentioned,  during  the  years  1935, 1936  and  1937, 
Commander  Dewey  mingled  among  other  members  of  the 
Club  when  he  was  there?  A.  Yes,  he  had  mingled  when 
we  engaged  in  bridge  games. 

Q.  Did  you  observe  whether  he  had  a  great  many 
friends?  A.  Oh,  yes,  he  had  a  great  many  friends  in  the 
Club. 

Mr.  Hilland:  Your  witness. 

Cross-Examination 

By  Mr.  Clark: 

Q.  Colonel  Haines,  on  these  occasions  prior  to  1936,  did 
Commander  Dewey  ever  discuss  his  personal  affairs  with 
you  at  all?  A.  No;  you  say  personal  affairs? 

Q.  Yes.  A.  No,  I  don’t  think  he  ever  discussed  personal 
affairs  with  me. 
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Q.  Do  you  know  Captain  Theodore  Macrea  Dewey,  the 
son  of  Commander  Theodore  G.  Dewey?  A.  No,  I 
624  don’t  know  him. 

Q.  You  have  never  met  him  in  the  Army  and 
Navy  Club?  A.  No,  I  do  know  his  other  son. 

Q.  Edward  B.  Dewey?  A.  Yes,  have  known  him  prac¬ 
tically  twenty-one  years. 

Q.  But  you  don’t  know  Theodore  M.  Dewey?  A.  No, 
1  don’t  know  if  I  have  met  him,  but  I  may  have  at  times, 
as  I  have  met  hundreds  and  hundreds  of  members  of  the 
Club  in  my  time  there. 

Q.  Did  Commander  Dewey  ever  discuss  with  you  his  son, 
Captain  Theodore  M.  Dewey?  A.  No. 

Q.  He  did  not  discuss  him  prior  to  1936?  A.  He  did  not 
discuss  either  of  his  sons  with  me  at  any  time  I  can  remem¬ 
ber. 


JAMES  R.  HILL 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Hilland: 

625  Q.  Mr.  Hill,  will  you  please  state  your  full  name? 
A.  James  R.  Hill. 

Q.  What  is  your  age?  A.  Forty-six. 

Q.  Where  do  you  live?  A.  249 — 16th  Street. 

Q.  Where  are  you  employed?  A.  At  the  Army  and 
Navy  Club. 

Q.  In  what  capacity?  A.  Captain. 

Q.  Captain  of  what?  A.  The  waiters. 

Q.  In  what  portion  of  the  Club ;  in  what  part  of  the  Club 
are  you  employed  as  a  captain  of  waiters?  A.  In  the  din¬ 
ing  room. 

Q.  When  did  you  begin  working  there?  A.  1929. 

Q.  In  what  capacity  at  that  time?  A.  I  went  there  as  a 
bus  boy. 

Q.  At  that  time  did  you  meet  Commander  Theodore  G. 
Dewey?  A.  Shortly  after  that. 
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Q.  Where  were  you  working  at  the  time  you  met  him! 
A.  In  the  dining  room. 

Q.  Were  you  working  as  a  bus  boy!  A.  I  was. 

626  Q.  Have  you  worked  in  the  dining  room  of  the 
Army  and  Navy  Club  during  all  the  intervening 

years  since  1929!  A.  I  have. 

Q.  When  did  you  last  see  Commander  Dewey!  A.  I 
guess  about  five  years. 

Q.  Where  did  you  last  see  him!  A.  In  the  dining  room. 
Q.  When  you  first  met  him  in  1929  or  shortly  after  you 
came  to  work  at  the  Club  how  often  did  you  see  him!  A. 
At  least  once  a  day  and  sometimes  twice  a  day. 

Q.  During  the  years  1935  and  1936 — well,  let’s  take  from 
1929 — when  you  first  started  to  see  him  up  until  the  last 
time  you  saw  him,  about  how  many  times  a  week  had  you 
seem  him  during  that  period  of  time!  A.  Practically  every 
day  except  when  I’m  off.  Sometimes  once ;  sometimes  twice. 

Q.  Was  he  alone  those  times  when  you  have  seen  him! 
A.  Sometimes. 

Q.  Or  with  other  people!  A.  Yes. 

Q.  With  what  other  people!  A.  His  son  and  a  lady. 

Q.  Which  son;  can  you  identify  him  in  court!  This  is 
the  jury  over  here  (indicating).  A.  I  see  the  son 

627  over  there  (indicating  defendant). 

Q.  The  lady,  can  you  identify  her!  A.  Sitting 
beside  him. 

Mr.  Hilland:  May  the  record  show  the  witness  pointed 
to  defendant  and  his  wife,  Mrs.  Edward  B.  Dewey. 

Q.  During  those  years  did  you  see  him  with  other  per¬ 
sons  around  the  Club!  A.  Yes,  sir. 

Q.  You  also  saw  him  alone!  A.  Yes,  sir. 

Q.  Now,  during  those  years  you  saw  him  around  the 
Club,  did  you  form  an  opinion  of  his  mental  capacity!  A. 
Just  like  every  other  man. 

Q.  In  your  mind  was  he  capable  of  making  a  valid  will 
or  contract!  A.  Yes. 

Q.  Did  you  ever  see  do  anything  strange  or  unusual! 
A.  No,  sir. 

/  __  _____ 

Q.  Did  you  observe  his  manner!  A.  He  was  very  polite. 
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Q.  Was  he  a  kind  or  unkind  man?  A.  A  very  kind  man. 
Q.  Did  yon  observe  how  he  treated  you  and  the  other 
employees  around  the  Club?  A.  Very  nice. 

628  Q.  How  did  he  treat  the  other  employees?  A. 
The  same  way,  sir. 

Mr.  Hilland :  Your  witness. 

Cross-Examination 
By  Mr.  Clark: 

Q.  Mr.  Hill,  do  you  know  Commander  Dewey’s  son, 
Captain  Theodore  M.  Dewey?  A.  Yes,  sir. 

Q.  Is  he  in  court?  A.  Yes,  sir. 

Q.  Will  you  indicate  who  he  is?  A.  The  one  sitting 
there  (indicating  the  plaintiff). 

Q.  Do  you  know  that  son’s  name  you  just  indicated? 
A.  I  really  don’t  know  one  from  the  other.  I  know  one 
from  the  other  when  I  see  them.  I  don’t  know  their  names. 

Q.  The  one  you  pointed  out  first  was  Edward  B.  Dewey; 
did  you  know  Commander  Dewey  had  another  son?  A. 
Yes. 

Q.  Do  you  know  who  he  is?  A.  Sitting  right  there  (in¬ 
dicating). 

Q.  That  is  Captain  Thomas  Macrea  Dewey.  A.  Yes,  sir. 
Q.  Did  you  ever  discuss  with  Commander  Dewey 

629  his  son,  Theodore  Macrea  Dewey?  A.  No. 

Q.  Did  you  ever  discuss  with  him  his  personal 
affairs?  A.  No,  sir,  not  one  of  them. 

Q.  How  often  did  you  see  Commander  Dewey  when  he 
came  into  the  dining  room  with  his  son  Edward  and  Mrs. 
Edward  Dewey?  A.  How  often? 

Q.  Yes.  A.  Sometimes  once  and  sometimes  twice. 

Q.  With  Edward  Dewey?  A.  Only  once  a  day,  but  not 
every  day. 

Q.  Well,  how  often  was  he  with  them  at  the  Club?  A. 
Practically  every  night. 

Q.  With  his  son  Edward  and  Mrs.  Dewey?  A.  That  is 
right. 
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JOHN  W.  DuBOSE 

was  produced  as  a  witness  on  behalf  of  defendant  and, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  Examination 

By  Mr.  Hilland : 

630  Q.  Will  you  please  state  your  full  name?  A. 
John  Wesley  DuBose. 

Q.  And  where  do  you  reside?  A.  4500  Davenport 
Street,  Northwest. 

Q.  What  is  your  occupation?  A.  I  am  a  retired  naval 
officer;  real  estate.  I  first  retired  in  December,  1945,  and 
have  been  on  active  duty  a  couple  of  times  since  then. 

Q.  When?  A.  During  the  last  war,  five  years. 

Q.  And  during  what  years  of  service?  A.  From  1942 
to  1947. 

Q.  Are  you  a  member  of  the  Army  and  Navy  Club?  A. 
Yes. 

Q.  For  how  long?  A.  Since  1921  or  1922. 

Q.  Will  you  please  state  your  age,  Commander  DuBose? 
A.  Sixty-six. 

Q.  When  did  you  first  meet  Commander  Theodore  Gibbs 
Dewey?  A.  I  first  saw  him  when  I  went  to  the  Naval 
Academy  in  1923  or  shortly  thereafter.  He  was  Com¬ 
mandant  while  I  was  there. 

Q.  After  you  retired  from  the  Navy  in  1915  and  became 
a  member  of  the  Army  and  Navy  Club  in  1921,  did 

631  you  see  Commander  Theodore  Gibbs  Dewey  again? 
A.  I  did;  frequently. 

Q.  Where?  A.  At  the  Army  and  Navy  Club  and  in 
Washington  on  the  street  and  other  places. 

Q.  Commencing  as  of  what  time?  A.  Shortly  after  I 
came  to  Washington,  about  1921  or  1922. 

Q.  When  did  you  last  see  him?  A.  I  last  saw  him  a 
year  or  two  before  his  death.  I  can’t  remember  the  exact 
date  but  it  seems  he  was  in  and  out  of  the  Club  or  nearby 
a  year  or  two  before  his  death. 
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Q.  During  the  years  that  you  saw  Commander  Dewey, 
about  how  often  did  you  see  him?  A.  Frequently — some¬ 
times  day  after  day. 

Q.  Sometimes  day  after  day?  A.  At  some  times.  Some 
weeks,  three  or  four  days  a  week. 

Q.  During  the  years  1935  and  1936  and  1937,  1938,  1939 
and  1940,  in  that  period,  how  often  did  you  see  him?  A. 
I  couldn’t  say  exactly,  but  a  number  of  times. 

Q.  You  say  “A  number  of  times,”  about  how  many  times 
a  week  would  you  see  him?  A.  My  impression  is  he  lived 
in  the  Army  and  Navy  Club  and  was  in  his  room  more 
than  he  had  been  formerly,  but  I  had  seen  him  for 

632  a  number  of  years  in  the  Club. 

Q.  Wasn’t  that  an  earlier  period  when  he  lived 
at  the  Army  and  Navy  Club?  A.  I  don’t  remember  the 
exact  date ;  I  remember  he  did  live  there. 

Q.  During  the  middle  ’30 ’s — 1935, 1936  and  1937,  do  you 
know  where  he  was  living?  A.  No,  sir.  I  could  not  say 
for  sure. 

Q.  During  the  middle  ’30 ’s,  did  you  see  him  at  the  Club? 
A.  Yes. 

Q.  Did  you  ever  play  bridge  with  him?  A.  I  have 
played  bridge  in  the  card  room  where  he  played,  at  adjoin¬ 
ing  tables.  I  don’t  remember  playing  at  the  same  table. 

Q.  Do  you  remember  seeing  him  in  the  corridors?  A. 
Frequently. 

Q.  What  do  you  mean  when  you  say  “Frequently”? 
A.  He  came  a  number  of  times,  and  he  played  regularly 
during  the  first  number  of  years.  A  few  years  before  his 
death,  less  frequently,  if  at  all. 

Q.  Played  with  people  somewhat  according  to  their  ages? 
A.  Somewhat,  they  did. 

Q.  Did  he  play  with  an  older  group  of  retired  officers 
than  yourself?  A.  He  did. 

633  Q.  That  is  what  you  mean  when  you  say  he  played 
at  adjoining  tables?  A.  Yes,  sir. 

Q.  Did  you  see  him  other  places  in  and  around  the  Club? 
A.  I  saw  him  in  Farragut  Square  and  nearby. 
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Q.  In  the  Club?  A.  In  the  Clnb  and  nearby  places. 

Q.  What  places  in  the  Club?  A.  In  the  lobby  and  in  the 
reading  room ;  the  card  room. 

Q.  Have  you  ever  seen  him  in  the  dining  room?  A. 
Probably.  I  don’t  remember  the  specific  place. 

Q.  Did  you  form  an  opinion  of  his  mental  capacity?  A. 
I  did. 

Q.  What  opinion  did  you  form?  A.  I  had  formed  an 
opinion  when  I  first  saw  him  at  the  Naval  Academy,  that 
he  was  a  sound,  conservative,  fine  officer  and  gentleman. 

Q.  Prom  1923  until  the  time  you  last  saw  him,  did  you 
notice  any  change  in  his  mental  condition?  A.  None  at  all. 

Q.  Would  you  say  he  was  just  as  keen  mentally  when 
you  last  saw  him  as  when  you  first  met  him  in  1923?  A.  I 
would  say  he  was. 

634  Q.  In  your  opinion  was  he  of  sound  and  disposing 
mind  and  memory  and  capable  of  executing  a  valid 
deed  or  contract.  A.  Yes. 

Q.  How  long  have  you  been  engaged  in  the  real  estate 
business  in  Washington?  A.  Since  about  1923,  except  for 
times  when  I  was  on  duty. 

Q.  What  phases  of  the  real  estate  business  have  you 
been  engaged  in  since  that  time?  A.  Sales  for  Thomas  J. 
Fisher  &  Company,  real  estate  brokers. 

Q.  During  those  years  that  you  were  engaged  in  sales 
for  Thomas  J.  Fisher  &  Company,  did  you  make  lots  of 
contracts  of  sale  with  people?  A.  Yes,  sir. 

Q.  In  your  opinion  was  Commander  Dewey  mentally 
sound  and  capable  of  entering  into  a  real  estate  contract? 
A.  Yes. 

Q.  During  the  years  that  you  knew  Commander  Dewey 
did  you  ever  meet  his  son,  Edward  B.  Dewey?  A.  Oh,  yes. 

Q.  Can  you  point  him  out  in  the  courtroom? 

(Thereupon,  the  witness  indicated  the  defendant.) 

Q.  Did  you  ever  meet  his  wife?  A.  Not  until  this  morn¬ 
ing,  that  I  remember. 
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635  Q.  During  the  years  yon  nsed  to  see  Commander 
Dewey  around  the  Army  and  Navy  Club,  did  you 

ever  see  his  son,  Edward  B.  Dewey,  with  him?  A-  Fre¬ 
quently. 

Q.  Did  you  observe  what  the  relationship  was  between 
Edward  and  his  father?  A.  It  seemed  to  be  very  close  and 
pleasant 

Q.  Did  you  meet  Commander  Dewey’s  other  son,  Theo¬ 
dor  Macrea  Dewey?  A.  I  don’t  remember  ever  meeting 
him. 

Mr.  Hilland  your  witness. 

Q.  Did  you  meet  Comander  Dewey’s  other  son,  Theodore 
Macrea  Dewey?  A.  I  don’t  remember  ever  meeting  him. 

Cross-Examination 

By  Mr.  Clark : 

Q.  Commander  DuBose,  did  Commander  Dewey  ever  dis¬ 
cuss  with  you  any  of  his  personal  affairs?  A.  No,  sir. 

Q.  Did  he  ever  discuss  with  you  his  son  Theodore  Macrea 
Dewey?  A.  No. 

Q.  Did  you  know  that  he  had  a  son,  Theodore  Macrea 
Dewey?  A.  I  am  not  sure  that  I  did. 

Mr.  Clark:  No  further  questions. 

(The  witness  was  excused.) 

636  Whereupon, 

WILLIAM  E.  LEAHY 

was  produced  as  a  witness  on  behalf  of  defendant  and,  hav¬ 
ing  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Hilland : 

Q.  Mr.  Leahy,  will  you  please  state  your  full  name?  A. 
William  E.  Leahy. 

Q.  Where  do  you  live?  A.  3325  Garfield  Street,  North¬ 
west,  this  city. 
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Q.  How  long  have  you  lived  in  Washington?  A.  Since 
1909. 

Q.  What  is  your  occupation?  A.  Attorney  at  law. 

Q.  How  long  have  you  been  an  attorney  at  law?  A.  I 
was  admitted  to  the  bar  of  the  present  District  Court  in 
1912. 

Q.  For  how  long  have  you  been  practicing  law  in  the  Dis¬ 
trict  of  Columbia?  A.  Since  1913. 

Q.  What  public  offices  have  you  held  in  Washington  since 
you  began  the  practice  of  law  in  1913?  A.  I  was  in  the 
United  States  Attorney’s  Office  during  the  first  World  War. 
We  all  got  frozen  there  by  executive  order  of  President 
Wilson  after  the  war  began. 

637  Q.  In  what  capacity  were  you  in  the  United  States 
Attorney’s  Office?  A.  As  Assistant  U.  S.  Attorney. 

Q.  For  how  long?  A.  I  believe  four  years.  I  believe  I 
went  in  at  the  beginning  of  the  war. 

Q.  What  other  public  offices  have  you  held?  A.  I  was 
recalled  as  Special  Assistant  to  the  District  Attorney  for 
the  District  of  Columbia;  I  have  been  Special  Assistant 
Attorney  General,  and,  of  course,  during  the  last  war  I  was 
State  Director  and  still  am  for  Selective  Service  for  the 
District  of  Columbia. 

Q.  And  you  are  Director  for  Selective  Service  at  the 
present  time?  A.  Yes. 

Q.  Except  for  periods  that  you  have  mentioned  when  you 
held  public  office,  at  all  times  have  you  been  engaged  in 
private  practice  of  the  law  in  the  District?  A.  I  have. 

Q.  In  what  we  lawyers  call  “the  general  practice  of  law”? 
A.  True. 

Q.  During  his  lifetime  did  you  have  occasion  to  meet  and 
know  Commander  Theodore  Gibbs  Dewey?  A.  Yes. 

638  Q.  Do  you  remember  when  you  first  met  him?  A. 
I  would  hate  to  try  to  fix  the  date. 

Q.  Do  you  remember  for  what  purpose  you  met  him?  A. 
Yes,  he  came  to  the  office  and  asked  me  to  draw  his  will. 

Q.  Did  anybody  accompany  him?  A.  It  is  my  recollec¬ 
tion  that  he  came  alone. 
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Q.  Did  he  give  you  the  instructions  about  what  he  wanted 
in  his  will?  A.  He  did. 

Q.  Do  you  remember  in  what  form  he  gave  them  to  you? 
A.  Orally,  I  think.  It  is  back  some  time.  And  then  I  dic¬ 
tated  the  will  and  had  him  execute  it 
Q.  Who  was  your  secretary  at  that  time?  A.  Mrs. 
Emily  V.  McKenzie. 

Q.  And  is  she  still  your  secretary?  A.  Yes. 

Q.  And  has  been  during  the  intervening  years  ?  A.  Yes, 
she  has. 

Q.  And  was  it  to  Mrs.  McKenzie  you  dictated  the  will? 
A.  In  the  manner  just  described,  it  was. 

Q.  After  you  dictated  the  will  to  Mrs.  McKenzie  and  she 
had  typed  it  up,  did  Commander  Dewey  execute  the  will? 
A.  He  did. 

Q.  Where?  A.  In  the  office. 

639  Q.  Who  became  the  witnesses  to  the  will?  A.  I 
believe  Mrs.  McKenzie  was  a  witness,  and  I  wit¬ 
nessed  the  will. 

Q.  At  the  time  this  will  was  executed  by  Commander 
Dewey,  was  anybody  else  present  other  than  you  and  Mrs. 
McKenzie?  A.  My  recollection  is  nobody  was  there  ex¬ 
cept  ourselves. 

Q.  I  hand  you  this  will  and  (addressing  the  Court),  Your 
Honor,  I  notice  it  is  marked  as  Plaintiff’s  No.  1 — 

Mr.  Clark:  Defendant’s  No.  1. 

Mr.  Hilland:  Yes. 

I  ask  you  to  look  at  the  first  page  of  that  will;  can  you 
recognize  the  signature  appearing  at  the  right-hand  bottom 
of  page  1  of  that  will?  A.  Well,  I  recognize  it  in  this  way : 
I  notice  this  is  dated  the  29th  day  of  October,  1936,  and  that 
I  subscribed  my  name  there  as  one  of  the  attesting  wit¬ 
nesses,  and  I  know  it  was  signed  in  accordance  with  the 
facts  stated  in  the  attestation  clause.  It  is  the  signature  of 
Theodore  Gibbs  Dewey. 

Q.  Did  he  sign  in  your  presence?  A.  He  did. 

Q.  Did  he  sign  in  the  presence  of  Emily  V.  McKenzie? 
A.  He  did. 
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640  Q.  Did  you  sign  it  in  his  presence?  A.  I  did. 

Q.  Did  she?  A.  She  did. 

Q.  Did  she  sign  it  in  your  presence?  A.  She  did. 

Q.  Did  you  and  she  sign  it  at  his  request?  A.  We  did. 

Q.  At  the  time  he  signed  it,  did  he  state  it  was  his  last 
will  and  testament?  A.  He  did. 

Q.  Does  that  will  contain  all  of  the  instructions  that  Com¬ 
mander  Dewey  gave  you  in  his  office  to  put  in  that  will  at 
the  time  you  dictated  it?  A.  They  do. 

Q.  Did  you  dictate  it  in  his  presence?  A.  To  the  best  of 
my  recollection  I  did. 

Q.  Is  the  paper  you  hold  in  your  hand  the  typewriting 
Mrs.  McKenzie  did  at  the  time  and  place  you  described? 
A.  To  the  best  of  my  recollection,  it  is. 

Q.  Was  the  typing  done  in  your  office  and  on  your  sta¬ 
tionery?  A.  It  was. 

Q.  Is  the  blue  back  your  printed  cover?  A.  Cor- 

641  rect. 

Q.  And  that  was  put  on  in  your  office?  A.  Cor¬ 
rect 

Mr.  Hill  and  (Addressing  Mr.  Clark) :  May  I  have  that 
letter? 

(Thereupon,  the  letter  referred  to  was  handed  to  coun¬ 
sel.) 

Mr.  Hilland:  I  believe  that  is  already  in  evidence. 

By  Mr.  Hilland : 

Q.  I  hand  you  what  has  been  marked  as  Defendant’s  No. 
2  and  ask  you  whether  or  not  you  can  identify  that  letter. 
A.  I  can  identify  my  signature  on  it ;  yes. 

Q.  Is  that  your  signature?  A.  Yes,  it  is. 

Q.  You  dictated  that  letter?  A.  Yes,  I  did. 

Q.  Was  it  written  in  your  office?  A.  My  recollection  is, 
it  was. 

Q.  Is  that  written  on  your  stationery?  A.  On  my  sta¬ 
tionery. 

Q.  May  I  see  that  letter?  A.  Yes,  sir  (handing  letter 
to  counsel). 
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Q.  Have  you  read  that  letter?  A.  No,  but  I  wilL 

(Letter  handed  back  to  witness.)  A.  Yes. 

Q.  At  whose  request  did  you  write  that  letter? 

642  A.  I  haven’t  any  distinct  recollection  of  this  letter. 
It  is  back  in  March,  1937. 

Q.  Does  the  letter  refresh  your  recollection  at  whose  re¬ 
quest  you  wrote  it?  A.  I  have  a  distinct  recollection  I 
wrote  it  as  stated,  at  the  Commander’s  request,  but  what 
the  occasion  for  the  writing  of  it  was  at  the  time  I  wrote  it, 
I  can’t  recall  at  this  time. 

It  is  too  far  back,  and  I  wouldn’t  want  to  testify  with 
respect  to  that. 

Q.  Prior  to  the  time  you  wrote  that  letter,  had  you  had 
a  conference  with  the  addressee  of  that  letter,  Mr.  Theodore 
M.  Dewey?  A.  Undoubtedly,  from  what  I  have  stated  in 
this  letter. 

Q.  At  whose  request  did  you  write  it?  A.  The  Com¬ 
mander’s. 

Q.  At  whose  request  did  you  have  that  conference?  A. 
Unless  it  is  stated  here  (indicating),  but  I  know  the  fact 
is  and  was  at  that  time  as  represented  in  that  letter. 

Q.  Do  you  remember  whether  or  not  you  had  that  con¬ 
ference  before  or  after  you  wrote  the  will  which  is  in  evi¬ 
dence  as  Defendant’s  Exhibit  No.  1?  A.  Any  conference 
I  had,  to  the  best  of  my  recollection,  was  after  I  had  written 
the  will. 

643  Q.  Is  it  your  best  recollection  that  this  was  the 
first  professional  service  you  rendered  for  Com¬ 
mander  Dewey?  A.  That  is  my  recollection. 

Q.  And  it  was  some  time  after  you  wrote  the  will,  at  his 
request,  that  you  had  the  conference  with  Captain  Dewey? 
A.  I  don’t  recall. 

Q.  You  don’t  remember  that?  A.  No,  I  don’t  remember 
that. 

Q.  You  can  testify  from  that  letter  written  by  you  on  the 
date  it  bears,  March  20,  1937?  A.  Yes,  sir. 

Mr.  Hilland :  Your  Honor,  I  offer  this  letter  in  evidence. 

Mr.  Clark :  That  is  not  in  yet? 
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Mr.  Hilland:  No. 

The  Court:  Has  it  an  exhibit  number? 

Mr.  Hilland:  Yes,  Your  Honor — Defendant’s  Exhibit  No. 
2 ;  dated  March  20, 1937. 

(Thereupon,  letter  dated  March  20,  1937,  on  the  station¬ 
ery  of  William  E.  Leahy  and  signed  by  him,  addressed  to 
Mr.  Theodore  M.  Dewey,  was  received  in  evidence  as  De¬ 
fendant’s  Exhibit  No.  2) 

By  Mr.  Hilland: 

Q.  At  the  left-hand  side  it  has  a  list  of  his  associates 
namely:  William  J.  Hughes,  Jr.,  Eugene  B.  Sullivan,  James 
F.  Reilly,  Robert  E.  Lynch,  J.  Chase  McKenzie, 
644  Reeves  R.  Hilton.  It  is  addressed  to  Mr.  Theodore 
M.  Dewey,  care  of  Travelers  Insurance  Company, 
Washington  Building,  Washington,  D.  C.  (Reading) : 

“Dear  Sir: 

“I  have  received  another  telephone  message  from  your 
father  to  the  effect  that  he  has  in  hand  a  letter  which  you 
wrote  him,  the  contents  of  which  you  must  know.  I  have 
been  advised  by  your  father  to  inform  you  again  that  he 
refuses  positively  to  have  any  further  communication  with 
you  in  any  form  and  that  he  will  not  permit  your  writing 
to  him  or  communicating  with  him  in  any  way,  shape  or 
form.  I  am  conveying  this  information  to  you  because  I 
believe  that  you  will  understand  more  what  has  been  left 
unsaid  than  stated.  In  my  interview  with  you  I  endeavored 
to  point  out  to  you  the  situation  as  it  exists.  It  is  extremely 
unfortunate  if  you  misunderstood.  This,  I  am  certain,  you 
cannot  misunderstand.  Kindly  refrain  from  making  neces¬ 
sary  any  further  action  in  the  matter. 

“I  am, 

“Very  truly  yours, 

Signed  “William  E.  Leahy.” 
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Then  there  is  a  postcript,  reading : 

“P.  S.  Through  inadvertence  this  was  not  mailed  until 
today.”  And  then  it  is  initialed  “W.E.L.” 

645  Are  those  your  initials  ?  A.  Those  are  my  initials. 
Q.  Mr.  Leahy,  at  the  time  Commander  Dewey 

came  into  your  office  and  asked  you  to  draw  the  will  and 
gave  you  the  contents,  the  instructions,  did  you  form  an 
opinion  of  his  mental  capacity?  A.  I  did. 

Q.  In  your  opinion  was  he  of  sound  and  disposing  mind 
and  memory  and  capable  of  executing  a  valid  deed  or  con¬ 
tract?  A.  In  my  opinion  he  undoubtedly  was. 

Mr.  Hilland:  Cross-examination. 

Cross-Examination 

By  Mr.  Clark: 

Q.  Mr.  Leahy,  you  have  a  very  active  practice,  have  you 
not?  A.  I  am  busy,  let’s  put  it  that  way. 

Q.  You  write  many  wills  in  the  course  of  your  practice? 
A.  Yes. 

Q.  Do  you  know  how  many  back  in  1936  ?  A.  No,  I  would 
have  to  hazard  a  guess. 

Q.  Ordinarily  a  person  would  come  in  and  give  you  in¬ 
structions  to  write  a  will;  you  would  prepare  it,  in  the 
proper  legal  form,  and  present  it  to  him?  A.  True. 

Q.  He  would  read  it  over  and  say,  “This  is  all 

646  right” 

You  would  then  have  him  execute  it  in  formal  legal 
formality?  A.  True. 

Q.  And  you  gave  it  to  him  and  forgot  about  it?  A. 
Right. 

Q.  Your  testimony,  then,  in  regard  to  the  execution  of 
all  these  wills  is  based  on  your  usual  practice  followed  in 
the  practice  of  law?  A.  It  is. 

Q.  As  you  have  just  stated?  A.  My  testimony  as  to  the 
mental  capacity  to  execute  a  will  would  be  based  upon  opin¬ 
ion,  which  a  lawyer  draws  from  talking  with  his  client — if 
he  knew  what  property  he  had  and  all  his  bounty ;  and  then 
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we  go  ahead  and  finally  reduce  the  will  to  proper  form  for 
execution. 

Q.  Was  this  will  executed  the  same  day  he  first  came  in 
with  his  instructions?  A.  I  haven’t  any  distinct  recollec¬ 
tion.  It  is  a  short  will.  Ordinarily,  where  it  is  a  short  will 
and  there  are  no  complicated  details,  usually  I  try  to  dis¬ 
pose  of  it  at  the  same  time. 

Q.  You  testified  it  was  dictated  and  written  up  in  the 
presence  of  the  testator?  A.  Right 

Q.  And  that  would  be  usually  the  same  time  he 

647  asked  you  to  prepare  it;  that  is  the  first  time  you 
had  seen  Commander  Dewey?  A.  That  is  my  best 

recollection. 

Q.  Do  you  know  who  referred  him  to  you?  A.  I  have  no 
recollection. 

Q.  You  don’t  recall  his  stating  that?  A.  I  don’t  know. 
I  don’t  recall,  no. 

Q.  Now,  when  he  executed  this  will,  did  you  retain  it  or 
did  you  return  it  to  him?  A.  Really,  I  think  I  left  it  with 
him,  but  I  am  not  clear  on  that 

Q.  At  the  time  he  gave  you  instructions  concerning  this 
will,  did  he  explain  to  you  the  reason  for  the  disinheritance 
of  his  son,  Theodore  Macrea  Dewey?  A.  I  have  a  recollec¬ 
tion  on  that  point  to  this  extent :  I  remember  his  telling  me 
he  had  difficulty  with  one  of  his  sons.  I  couldn’t  tell  you  the 
name;  that  he  had  been  unfilial  and  the  relationship  was 
such  he  finally  had  to  disown  him,  and  for  that  reason  he 
was  not  leaving  him  anything  in  the  will. 

Q.  This  item  3  of  the  will  (reading) :  “To  my  son,  Theo¬ 
dore  Macrea  Dewey,  because  of  his  unfilial  conduct  and  be¬ 
cause  of  sums  of  money  given  to  him  by  me  from  early  man¬ 
hood,  I  bequeath  the  sum  of  One  Dollar  ($1.00).”  Is  that 
the  language  of  the  testator?  A.  They  are  practi- 

648  cally  his  words.  The  adjective  “unfilial”  was  his. 
The  fact  he  had  given  him  money,  he  told  me,  and 

naturally  I  took  it  as  true. 

Q.  Did  he  explain  to  you  what  this  “unfilial  conduct” 
was?  A.  He  may  have  at  the  time,  but  I  can’t  recall  what 
the  details  were. 
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Q.  The  language  in  item  4 — rather  in  item  2 — in  which 
he  leaves  the  property  to  his  son  Edward:  (Reading)  “I 
give  and  bequeath  to  my  dutiful  son,  Edward  Bradley  Dew¬ 
ey”;  was  that  his  language?  A.  I  think  that  adjective  was 
his  language. 

Q.  (Reading)  “And  my  undying  blessings  for  his  kind¬ 
ness  and  love  to  his  mother  and  to  me  from  early  child¬ 
hood”  ;  was  that  his  language  ?  A.  Yes. 

Q.  In  item  4  of  the  will  in  which  he  has  made  a  bequest, 
that  is,  a  contingent  bequest  to  Miss  Selma  0.  Sinclair: 
“And  I  do  so  because  she  has  been  a  real  friend  and  daugh¬ 
ter  to  me  for  many  years”;  was  that  his  language?  A. 
That  was  his  language. 

Q.  Do  you  know  if  he  had  any  written  notes  when  he 
came  into  your  office?  A.  My  recollection  is  he  did  not. 

Q.  Did  he  tell  you  that  Miss  Sinclair  was  the 
649  fiancee  of  his  son  Edward?  A.  I  have  no  recollec¬ 
tion  on  that,  no. 

Q.  Now,  in  this  letter  that  you  wrote  to  Mr.  Theodore 
Macrea  Dewey,  you  have  testified  that  you  had  no  recollec¬ 
tion  as  to  at  whose  request  this  was  written,  except  the  rec¬ 
ollection  as  confirmed  by  reading  the  letter?  A.  That  is 
right. 

Q.  You  said  that  undoubtedly  you  did  have  a  conference 
with  him,  on  vour  direct  examination,  I  believe ;  do  you  have 
any  independent  recollection  of  that  conference  with  Mr. 
Theodore  Macrea  Dewey?  A.  No,  I  have  not.  I  have  no 
recollection  of  having  written  the  letter  and  unless  my  sec¬ 
retary’s  initials  were  on  it,  I  would  not  remember  it. 

After  all,  it  has  been  thirteen  years.  Thousands  of  letters 
have  passed  over  my  desk  since  that  time. 

Q.  You  testified  on  direct  examination  that  you  had  a 
conference  with  him.  A.  My  testimony  was  my  recollec¬ 
tion  is  that  I  had  a  conference  with  him  after  the  will  was 
written  and  this  letter  (indicating)  followed  the  conference 
which  I  had,  and  that  recollection  is  refreshed  from  reading 
the  letter. 


Q.  You  only  had  one  conference  with  Theodore  Macrea 
Dewey?  A.  That  is  my  recollection. 

650  Q.  Now,  in  this  letter  you  did  not  ask  Commander 
Dewey  to  see  the  letter  the  son  had  written  to  him? 

A.  No,  I  have  no  recollection  of  that. 

Q.  He  called  you  up  on  the  telephone?  A.  I  am  assum¬ 
ing  that  because  I  so  stated  in  the  letter  to  his  son. 

Q.  The  information,  then,  that  went  into  this  letter  you 
received  by  telephone?  A.  That  is  my  best  recollection 
now  refreshed  from  the  letter. 

Q.  You  don’t  recall  his  having  shown  you  the  letter  from 
his  son  Theodore  prior  to  this  (indicating)  ?  A.  No. 

Q.  Did  he  tell  you  what  it  contained?  A.  No,  I  can’t 
recall. 

Q.  Do  you  recall  that  it  said  his  son  was  going  to  be  mar¬ 
ried?  A.  No,  I  can’t  recall. 

Q.  Do  you  recall  now  what  you  meant  by  this  language 
in  the  letter,  “I  am  conveying  this  information  to  you  be¬ 
cause  I  believe  that  you  will  understand  more  what  has  been 
left  unsaid  than  stated”?  A.  I  can  only  interpret  what  I 
meant  by  that  now  on  looking  back  on  the  letter.  I  based 
my  letter  on  the  belief  that  he  knew  well  enough  because 
whatever  information  I  had  of  what  was  written  in 

651  his  letter  to  his  dad,  and  without  repeating,  he  knew 
what  it  was;  and  without  repeating  that,  he  could 

interpret  that  better  than  if  I  had  attempted  to  recast  his 
own  letter  to  his  father. 

Q.  What  do  you  mean  by,  “It  is  extremely  unfortunate  if 
you  misunderstood.”?  A.  My  only  interpretation  is  he 
must  have  written  something  about  the  conference  we  had 
had.  That  is  my  conclusion. 

Q.  He  had  already  made  his  will?  A.  I  don’t  know. 

Q.  Well,  the  will  is  dated  the  29th  day  of  October,  1936? 
A.  That  is  right. 

Q.  And  he  had  already  disinherited  his  son  by  that  will? 
A.  Right. 

Q.  Do  you  know  what  you  meant  by  this  language :  “This, 
I  am  certain,  you  cannot  misunderstand” — 
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The  Court  (Interposing) :  Correct  me  if  I  am  wrong: 
What  you  are  really  asking  Mr.  Leahy  to  do  is  guess? 

Mr.  Clark :  I  think  that  is  true,  Your  Honor. 

By  Mr.  Clark : 

Q.  That  is  correct,  Mr.  Leahy,  it  would  be  just  a  guess 
on  your  part?  A.  I  would  rather  leave  the  letter  to  speak 
for  itself.  Truly,  I  might  make  a  mistake  if  I  try  to 

652  remember  something  from  it,  because  I  just  can’t  do 
it 

Q.  Do  you  keep  a  diary  of  your  appointments,  Mr. 
Leahy?  A.  I  do. 

Q.  Do  you  have  it  back  as  far  as  1936?  A.  I  did  have 
them  and  I  had  them  all  stored  in  the  basement  of  an  apart¬ 
ment  house  and  the  janitor  came  through  there  one  day  and 
destroyed  everything  I  had;  so  I  am  lost  up  to  about  ten 
years  ago. 

Q.  Would  it  refresh  your  recollection  if  the  conference 
with  Theodore  Macrea  Dewey  was  on  October  21,  1936? 
A.  No,  I  would  not  attempt  to  recall  that. 

Q.  You  would  not  recall?  A.  No. 

Q.  Have  you  any  recollection  of  what  was  said  at  that 
conference  with  Theodore  Macrea  Dewey?  A.  With  refer¬ 
ence  to  the  will? 

Q.  No,  with  reference  to  whatever  instructions  his  father 
gave  him.  A.  You  are  referring  to  the  chat  with  the  son  ? 
Q.  Yes.  A.  No,  I  don’t  remember  that  at  alL 
Mr.  Clark:  No  further  questions. 

Redirect  Examination 

By  Mr.  Hilland : 

653  Q.  You  have  no  financial  interest  in  the  outcome 
of  this  litigation,  have  you?  A.  Oh,  no. 
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EMILY  Y.  McKENZIE 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  vras  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Hilland : 

Q.  Will  you  please  state  your  full  name?  A.  Emily  V. 
McKenzie. 

Q.  Where  do  you  live?  A.  3141  Highland  Place, 

654  Northwest. 

Q.  What  is  your  occupation?  A.  Secretary. 

Q.  How  long  have  you  lived  in  Washington?  A.  Since 
1922. 

Q.  By  whom  are  you  employed  as  secretary?  A.  Mr. 
William  E.  Leahy. 

Q.  How  long  have  you  been  employed  by  Mr.  William  E. 
Leahy?  A.  Since  1922. 

Mr.  Hilland :  I  can’t  quite  hear  you  back  here. 

The  Court :  She  said  1922. 

By  Mr.  Hilland : 

Q.  Were  you  his  secretary  during  October,  1936?  A.  I 
was. 

Q.  In  that  month  of  that  year  did  you  meet  the  testator, 
Commander  Theodore  Gibbs  Dewey?  A.  I  think  so,  yes. 

Q.  Where  did  you  meet  Commander  Dewey?  A.  My  rec¬ 
ollection  is  it  was  in  the  Investment  Building.  We  moved 
from  the  Shoreham  Building  sometime  around  that  period, 
but  I  believe  it  was  the  Investment  Building. 

Q.  At  any  event,  it  was  in  Mr.  Leahy’s  office?  A.  Right 
Q.  Did  Mr.  Leahy  dictate  the  details  of  Commander 
Dewey’s  will  to  you?  A.  I  could  not  state  that  def- 

655  initely  whether  he  did  or  did  not. 

Q.  Will  you  look  at  this  paper  and  state  your  rec¬ 
ollection  (handing  document  to  witness)?  A.  Inasmuch 
as  I  witnessed  it,  I  would  say  it  was  dictated  to  me,  I  wrote 
it  or  I  wouldn’t  have  been  there. 
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The  fact  I  witnessed  it,  would  indicate  that  I  wrote  it. 

Q.  After  it  was  written  up,  did  Commander  Dewey  sign 
it?  A.  Yes. 

Q.  Where  was  he  at  the  time  he  signed  it?  A.  In  Mr. 
Leahy’s  office. 

Q.  That  is  his  signature  at  the  right-hand  bottom  side 
of  that  page  ?  A.  It  must  be,  as  I  witnessed  it. 

Q.  Now,  will  you  look  at  the  top  of  the  second  page ;  does 
that  bear  your  signature  ?  A.  It  does. 

Q.  Is  that  other  signature  Mr.  Leahy’s  signature?  A.  It 
is. 

Q.  Did  the  testator,  Theodore  Gibbs  Dewey,  sign  in  your 
presence?  A.  He  did. 

Q.  In  the  presence  of  Mr.  Leahy?  A.  He'  did. 

656  Q.  Did  Mr.  Leahy  sign  in  the  presence  of  Com¬ 
mander  Dewey,  the  testator?  A.  Yes. 

Q.  Did  you?  A.  Yes. 

Q.  And  did  he  sign  it  in  his  presence  ?  A.  Yes. 

Q.  And  you  were  present  at  the  same  time  and  place? 
A.  Yes. 

Q.  At  that  time  did  you  form  an  opinion  of  the  mental 
capacity  of  Commander  Dewey?  A.  There  was  nothing  to 
indicate  he  was  not  capable  of  making  his  valid  will. 

Q.  In  your  opinion  was  he  of  sound  and  disposing  mind 
and  memory  and  capable  of  making  a  valid  deed  or  contract 
at  that  time  and  place  ?  A.  I  would  say,  yes. 

Mr.  Hilland:  Your  witness. 

Cross-Examination 

By  Mr.  Clark: 

Q.  Mrs.  McKenzie,  was  that  the  first  time  you  met  Com¬ 
mander  Dewey? A.  To  the  best  of  my  knowledge  and  rec¬ 
ollection. 

Q.  The  only  time?  A.  Yes. 

657  How  long  was  he  in  the  office ;  do  you  recall?  A.  I 
would  say  just  long  enough  to  acknowledge  the  in¬ 
strument  as  being  his  will. 
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Q.  Do  you  recall  whether  the  will  was  executed  the  same 
day  it  was  written?  A.  I  couldn’t  recall. 

Q.  Do  you  recall  whether  or  not  anybody  else  came  in 
with  Commander  Dewey?  A.  My  recollection  is  he  came 
alone. 

Q.  You  are  sure  of  that?  A.  My  recollection  is  that  he 
came  alone. 

Q.  Came  by  himself?  A.  Yes. 

Q.  Do  you  recall  ever  meeting  Theodore  Macrea  Dewey, 
his  son?  A.  I  met  one  Mr.  Dewey.  I  don’t  just  know  which 
one  it  was. 

Q.  Do  you  remember  the  occasion  upon  which  it  was? 
A.  It  was  very  recent.  I  would  say  possibly  in  November. 

Q.  Of  this  year?  A.  Of  this  year. 

Mr.  Hilland:  (Interposing)  Last  year,  you  mean. 

The  witness:  1950. 

By  Mr.  Clark: 

658  Q.  Do  you  recall  meeting  either  of  the  sons  back 
in  1936  when  the  will  was  written?  A.  No. 

Q.  Have  you  any  recollection  of  one  of  the  sons  being 
called  into  Mr.  Leahy’s  office  for  a  conference? 

I  show  you  Defendant’s  Exhibit  No.  2,  Mrs.  McKenzie, 
and  ask  you  if  you  wrote  that  for  Mr.  Leahy,  or  do  you  re¬ 
call?  A.  No,  they  are  not  my  initials. 

Q.  So  the  letter  was  not  prepared  by  you?  A.  No. 

Q.  Do  you  keep  a  diary  or  anything  like  that  of  Mr. 
Leahy’s  appointments?  A.  Mr.  Leahy  usually  keeps  a 
diary,  but  whether — 

Q.  (Interposing)  You  don’t  keep  it?  A.  No,  he  keeps  it 
himself.  I  don’t  keep  it. 

Q.  At  the  time  Commander  Dewey  came  in  and  executed 
this  will,  did  he  discuss  with  you  his  son  Theodore  ?  A.  No. 

Q.  Did  he  discuss  at  all  his  personal  affairs?  A.  No. 

Mr.  Clark :  That  is  all. 
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Redirect  Examination 
By  Mr.  Hilland: 

Q.  This  letter  marked  Defendant’s  Exhibit  No.  2  has  a 
symbol  down  in  the  lower  left-hand  side  “WEL”  and 
659  a  diagonal  sign  “Elc” ;  are  those  your  initials?  A. 
No. 

Q.  Do  yon  know  what  the  symbol  indicates?  A.  Miss 
Chandler  was  working  for  Mr.  Lynch  at  that  time  and  she 
evidently  had  been  asked  to  write  the  letter  in  my  absence. 

I  don’t  know  whether  it  was  the  vacation  time  or  during 
the  lunch  period. 

Q.  That  is  Robert  E.  Lynch?  A.  Right 

Q.  Associated  with  Mr.  Leahy  at  that  time?  A.  Right. 

Q.  And  he  had  a  secretary  at  that  time  named  E.  L. — 
A.  E.  Louise. 

Q.  And  so  it  was  she  to  whom  that  letter  was  dictated 
and  she  typed  it?  A.  Right 

Q.  You  testified  you  met  one  of  Commander  Dewey’s 
sons ;  was  that  the  occasion  he  came  with  me  when  we  inter¬ 
viewed  you  about  the  circumstances  under  which  this  will 
was  executed?  A.  Right. 


660  PAUL  H.  WAGNER 


was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  Examination 
By  Mr.  Hilland : 

Q.  Will  you  please  state  your  full  name?  A.  Paul  Henry 
Wagner. 

Q.  What  is  your  occupation?  A.  Barber. 

Q.  And  where  do  you  reside?  A.  At  4445  South  Dakota 
Avenue,  Northeast. 
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Q.  And  how  long  have  yon  lived  in  Washington?  A.  I 
have  lived  in  Washington  over  seven  years. 

Q.  And  where  are  you  employed?  A.  I  am  employed  as 
a  barber  at  the  Army  and  Navy  Club  since  July  of  1944. 

Q.  During  his  lifetime,  did  you  know  the  testator,  Com¬ 
mander  Theodore  Gibbs  Dewey?  A.  Yes,  sir. 

Q.  When  did  you  meet  him?  A.  August  or  September 
of  1944. 

Q.  Where?  A.  In  the  barber  shop  at  the  Army 

661  and  Navy  Club. 

Q.  Under  what  circumstances  did  you  meet  him  at 
that  time  and  place?  A.  He  came  in  for  a  haircut 
Q.  After  he  came  in  for  a  haircut  on  that  occasion,  did 
you  cut  his  hair  regularly  thereafter?  A.  Yes,  I  did. 

Q.  Up  until  what  time  ?  A.  Up  until  the  time  he  got  sick. 
I  am  not  certain  of  the  dates  on  that,  but  it  must  have  been 
around  the  latter  part  of  1945. 

Q.  Where  did  you  cut  his  hair  up  until  that  time?  A.  In 
the  barber  shop  at  the  club. 

Q.  How  often?  A.  He  came  in  about  once  a  month. 

Q.  Did  you  have  any  conversation  with  him?  A.  Yes, 
sir. 

Q.  What  conversation  did  you  have  with  him?  A.  He 
was  a  crossword  puzzle  and  great  sports  fan. 

Q.  Are  you  interested  in  those  things?  A.  Yes,  sir;  I 
am. 

Q.  And  so  was  he?  A.  Yes. 

Q.  After  you  stopped  cutting  his  hair  in  the  barber  shop 
of  the  Army  and  Navy  Club,  did  you  continue  to  cut 

662  his  hair  elsewhere?  A.  Yes,  sir. 

Q.  Where?  A.  At  the  Martinique  Hotel  and  in 
his  apartment  where  he  got  sick. 

Q.  Where  did  you  first  cut  his  hair?  A.  At  the  Mar¬ 
tinique. 

Q.  Did  you  cut  it  regularly  up  until  the  time  of  his  death? 
A.  No,  sir. 

Mr.  Hilland :  May  I  interrupt? 

The  Witness  ( Continuing) :  Only  when  he  was  ill,  sir. 
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By  Mr.  Hilland : 

Q.  Do  yon  remember  the  time?  A.  I  don’t  remember  the 
dates. 

Q.  Was  that  when  he  was  down  in  Virginia?  A.  Yes. 

Q.  After  he  got  sick  and  he  no  longer  came  to  the  Army 
and  Navy  Club,  about  how  often  did  you  cut  his  hair? 
A.  About  every  six  weeks  or  two  months. 

Q.  Where  else  did  you  go  to  cut  his  hair  other  than  to 
the  Martinique  Hotel?  A.  At  his  apartment  at  2500  Mas¬ 
sachusetts  Avenue. 

Q.  Northwest?  A.  Yes,  sir. 

663  Q.  When  you  first  met  him  did  you  form  an  opin¬ 
ion  about  his  mental  capacity?  A.  Yes,  sir. 

Q.  What  opinion  did  you  form?  A.  About  that  time? 

Q.  Yes.  A.  He  certainly  was  an  intelligent  gentleman. 
He  was  a  perfect  gentleman  in  every  way. 

Q.  In  your  opinion  was  he  of  sound  and  disposing  mind 
and  memory  and  capable  of  making  a  valid  deed  or  contract 
from  the  time  you  first  met  him?  A.  I  would  say  yes. 

Q.  Was  there  ever  any  change  in  his  mental  condition 
until  the  time  of  his  death?  A.  He  was  very  thoughtful, 
and  an  intelligent  man. 

Q.  When  you  went  to  his  apartment  to  cut  his  hair  after 
he  got  sick,  did  he  recognize  you  ?  A.  Yes,  sir. 

Q.  How  did  he  show  he  recognized  you?  A.  He  always 
shook  hands  and  called  me  by  name. 

Q.  What  else  did  he  do?  A.  He  always  made  inquiries 
about  the  people  around  the  Club. 

Mr.  Hilland :  Keep  your  voice  up. 

The  Witness:  I  said  he  made  inquiries  about  the 

664  Club  and  different  people  who  came  into  the  Club. 

By  Mr.  Hilland: 

Q.  He  always  knew  your  name?  A.  Yes,  sir. 

Q.  What  did  he  do,  get  up  and  shake  hands?  A.  Yes, 
sir. 

Q.  Did  he  carry  on  with  you  a  normal  conversation? 
A.  Yes,  sir,  very  normal  conversation. 
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Q.  Did  lie  ever  carry  on  an  abnormal  conversation? 
A.  No. 

Q.  When  you  went  in  1945  to  2500  Massachusetts  Avenue, 
Northwest,  to  cut  his  hair,  did  you  observe  what  kind  of 
care  he  was  getting?  A.  Yes,  it  was  quite  apparent  he  was 
getting  excellent  care. 

Mr.  Clark :  I  object,  Your  Honor. 

By  Mr.  Hilland: 

Q.  What  did  you  observe?  A.  The  bed  was  certainly 
clean  and  immaculate  and  the  apartment  throughout  was 
clean. 

Q.  Was  it  orderly?  A.  Yes,  sir. 

Q.  Was  he  clean  and  orderly  about  his  person  and  the 
apartment  was  clean  and  orderly?  A.  At  all  times. 
665  Q.  And  the  room  he  was  in  was  clean?  A.  Yes, 
sir. 

Q.  Did  he  ever  complain  to  you  in  any  manner  about  the 
care  and  treatment  he  was  receiving?  A.  No,  not  in  any 
way. 

Q.  Did  he  ever  make  any  comment  to  you  about  the  care 
he  was  getting?  A.  He  often  remarked  that  his  son  Ed¬ 
ward  and  Miss  Sinclair  were  taking  excellent  care  of  him 
and  if  it  was  not  for  them  he  would  not  be  here  today. 

Q.  Was  his  room  well  lighted  and  ventilated?  A.  His 
room  was  well  lighted  and  ventilated. 

Q.  WTien  you  cut  his  hair — when  you  came  there  to  see 
him  to  cut  his  hair,  were  you  left  alone  with  him?  A.  Yes, 
at  times. 

Q.  When  you  were  there,  did  he  talk  to  you  about  things 
in  general?  A.  Yes,  sir. 

Q.  Was  his  conversation  with  you  restricted  in  any  man¬ 
ner?  A.  No. 

Q.  When  was  the  last  time  you  saw  him?  A.  About 
three  weeks  before  his  death. 

Q.  Did  you  observe  his  mental  condition  at  that  time? 
A.  Yes,  sir. 
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666  Q.  Was  he  mentally  alert  three  weeks  before  his 
death?  A.  Quite  so. 

Q.  In  your  opinion  was  he  of  sound  and  disposing  mind 
and  memory  and  capable  of  executing  a  valid  deed  or  con¬ 
tract?  A.  To  the  best  of  my  knowledge,  yes,  sir. 

Q.  Did  he  talk  to  you  of  your  work  for  him  as  a  barber? 
A.  Oftentimes  he  remarked  that  he  was  very  happy  to  have 
me  as  his  barber. 

Q.  Who  had  been  his  barber  before  you?  A.  Ernest 
Ginnetti. 

Q.  Under  what  circumstances  did  he  cease  to  be  his  bar¬ 
ber?  A.  He  no  longer  worked  at  the  Army  and  Navy  Club. 
He  left  in  1944. 

Q.  When  Ernest  Ginnetti  left,  you  became  Commander 
Dewey’s  barber?  A.  Yes. 

Q.  Did  you  hear  Commander  Dewey  speak  about  Ernest 
Ginnetti?  A.  Yes,  he  was  very  fond  of  Ernest  Ginnetti, 
before  he  got  sick,  before  I  came  into  the  barber  shop. 

Q.  If  you  were  busy  cutting  another  head  of  hair,  what , 
did  he  do  ?  A.  He  always  waited  for  me,  sir. 

Q.  After  he  got  sick  and  you  began  going  to  his 

667  apartment  to  cut  his  hair,  who  would  call  you  on 
those  occasions  to  do  it?  A.  His  son  Edward. 

Mr.  Hilland :  Your  witness. 

Cross-Examination 
By  Mr.  Clark: 

Q.  Mr.  Wagner,  did  Commander  Dewey  ever  have  a 
beard?  A.  He  grew  a  beard  at  one  time. 

Q.  And  what  time  was  that?  A.  I  think  that  was  at  the 
time  he  was  in  the  hospital. 

Q.  Do  you  mean  in  Charlottesville?  A.  Yes,  sir. 

Q.  You  did  not  cut  his  hair  down  there?  A.  No,  sir. 

Q.  Do  you  recall  his  having  a  beard  in  Washington? 
A.  Yes,  sir. 

Q.  When  was  that?  A.  To  the  best  of  my  recollection 
I  would  say  it  was  sometime  during  1947. 
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Q.  Didn’t  he  also  have  a  beard  in  1949?  A.  No,  I  don’t 
think  so.  Of  course  I  can’t  remember  these  dates.  I  keep 
no  record  of  it. 

Q.  I  understand  that,  of  course,  but  he  did  have  a  beard 
in  Washington  during  the  time  you  were  cutting  his  hair? 
A.  Yes,  sir. 

668  Q.  Where  was  that,  were  was  he  living!  A.  At 
2500  Massachusetts  Avenue. 

Q.  Did  he  have  it  cut  short?  A.  Quite  short — well,  to 
interpret  “short,”  that  is  quite  a  difficult  question. 

Q.  I  mean,  was  it  a  normal  haircut?  A.  Normal,  yes, 
sir. 

Q.  Do  you  recall  at  any  time  that  he  had  his  hair  down 
close  to  his  shoulders?  A.  Yes,  his  hair  was  quite  long  at 
one  time. 

Q.  When  was  that?  A.  It  must  have  been  about  1947, 
I  would  say. 

Q.  And  how  long  was  his  beard  at  that  time?  A.  About 
four  inches,  sir. 

Q.  At  the  time  he  died,  did  he  have  a  beard?  A.  No,  sir. 

Q.  Did  you  cut  the  beard  off?  A.  I  cut  the  beard  off  in 
1947  and  he  never  grew  a  full  beard  after  that 

Q.  Did  you  cut  his  hair  when  it  was  down  around  his 
shoulders?  A.  Yes,  sir. 

Q.  How  long  before  then  had  you  given  him  a  haircut? 
A.  About  six  or  seven  months  before. 

Q.  The  nearest  dates  you  can  place  that  was  in 

669  1947  ?  A.  As  I  recall,  yes,  sir. 

Q.  Did  he  ever  have  any  other  barber  take  care  of 
him,  to  your  knowledge?  A.  Not  to  my  knowledge. 

Q.  Who  asked  you  to  cut  off  the  beard?  A.  Edward,  his 
son  Edward. 

Q.  When  you  would  go  up  to  the  apartment,  who  was 
present  there?  A.  Edward  was  always  there,  and  Miss 
Selma  was  usually  there. 

Q.  One  of  them  was  always  there?  A.  He  never — I 
never  found  him  alone  at  any  time. 
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Q.  Did  you  ever  find  anyone  else  there!  A.  Dr.  Sinclair 
was  there  once. 

Q.  That  is  Dr.  James  Sinclair!  A.  I  don’t  know  his 
name. 

Q.  Did  he  ever  discuss  his  son  Theodore  with  you!  A. 
Only  once. 

Q.  What  was  the  occasion  for  that!  A.  He  just  told  me 
he  had  two  sons. 

Q.  Did  he  tell  you  anything  about  his  son  Theodore! 
A.  He  just  told  me  he  had  two  sons. 

Q.  You  never  knew  him  prior  to  1944! 

The  Court  (Interposing) :  Never  knew  who! 

Mr.  Clark:  The  Commander. 

670  By  Mr.  Clark: 

Q.  Have  you  ever  met  Theodore  Macrea  Dewey!  A.  The 
other  son  once. 

Q.  Where!  A.  In  the  Army  and  Navy  Club. 

Q.  Did  he  discuss  this  case  with  you!  A.  No,  sir. 

Q.  Was  this  the  only  occasion  when  he  mentioned  the  son 
Theodore  to  you!  A.  Yes,  sir. 

Q.  And  he  did  not  discuss  any  of  the  details!  A.  No. 

Redirect  Examination 

By  Mr.  Hilland : 

Q.  When  you  went  to  his  apartment  at  2500  Massachu¬ 
setts  Avenue,  where  did  you  find  Commander  Dewey,  up 
and  around,  or  what!  A.  He  was  usually  in  his  bedroom. 
He  was  always  in  his  bedroom. 

Q.  In  bed!  A.  Usually  in  bed.  Sometimes  he  was  sitting 
up. 

Q.  Where!  A.  In  an  easy  chair. 

Q.  Did  you  cut  his  hair  in  bed!  A.  No,  sir,  in  an  easy 
chair. 

671  Q.  In  other  words,  when  you  came  in,  he  was  in 
bed  and  got  out!  A.  Yes,  sir. 

Q.  Was  he  able  to  walk  at  all  times!  A.  He  was. 
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Q.  On  occasions,  would  you  find  him  in  his  easy  chair 
when  you  came  in?  A.  I  did,  sir. 

Q.  Did  you  ever  see  him  reading  when  you  came  in?  A. 
I  have  seen  him  reading. 

Q.  What  was  he  reading,  do  you  recall?  A.  I  am  sorry. 
I  don’t  recall. 

Q.  When  you  came  in,  on  occasions,  was  he  listening  to 
the  radio?  A.  On  many  occasions. 

Q.  On  many  occasions  when  you  came  in,  was  he  work¬ 
ing  cross-word  puzzles?  A.  Yes,  sir. 

Q.  Was  he  walking  about  the  apartment  or  around  the 
apartment?  A.  No,  sir.  I  never  saw  him  out  of  his  bed¬ 
room. 


672  EBNEST  GINNETTI 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Hilland: 

Q.  Will  you  please  state  your  full  name?  A.  Ernest 
Ginnetti. 


673  Q.  How  long  have  you  lived  in  Washington?  A.  I 
lived  in  Washington  since  1909. 

Q.  What  is  your  occupation?  A.  Barber. 

Q.  How  long  have  you  been  occupied  as  a  barber?  A. 
Ever  since  I  came  here. 

Q.  In  1909?  A.  Yes,  sir. 

Q.  Are  you  employed  as  a  barber  at  the  present  time? 
A.  Yes,  sir. 

Q.  Where?  A.  At  the  Army  and  Navy  Club. 

Q.  How  long  have  you  been  employed  as  a  barber  in  the 
barber  shop  at  the  Army  and  Navy  Club?  A.  Since  1912, 
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September  of  1944,  until  September  of  1944,  when  I  left 
and  came  back  abont  a  year  ago. 

Q.  You  were  away  from  there  from  1912  until  September 
of  1944 ?  A.  Yes,  sir. 

Q.  Your  place  was  up  at  Atlantic  City  during  that 
period?  A.  Yes,  sir. 

Q.  During  the  time  you  were  here,  did  you  know  Com¬ 
mander  Theodore  Gibbs  Dewey?  A.  I  certainly  did;  yes, 
sir. 

674  Q.  When  did  you  first  meet  him?  A.  I  think 
around  1913  or  1914. 

Q.  Where?  A.  At  the  Army  and  Navy  Club  barber 
shop. 

Q.  Is  that  when  you  first  came  to  work  at  the  Club?  A. 
Yes,  sir,  in  1912. 

Q.  When  did  you  last  see  Commander  Dewey?  A.  Just 
before  I  left  Washington. 

Q.  In  1944?  A.  Yes,  sir. 

Q.  Where?  A.  At  the  Club. 

Q.  I  believe  you  have  already  testified  you  left  Wash¬ 
ington  at  that  time  for  a  period  of  four  years?  A.  Yes, 
sir. 

Q.  And  you  were  in  Atlantic  City?  A.  Yes,  sir. 

Q.  From  1914  to  1944,  were  you  Commander  Dewey’s 
barber?  A.  Yes,  sir 

Q.  About  how  often  did  you  cut  his  hair?  A.  About 
every  ten  days  or  two  weeks. 

Q.  Was  that  true  throughout  that  period  of  years  that 
you  knew  him?  A.  Yes,  sir,  except  in  the  summertime, 
when  I  wasn’t  here. 

675  Q.  Was  that  true  during  the  ’30’s  to  the  ’40’s? 
A.  Yes,  sir. 

Q.  Through  1935, 1936  and  1937  ?  A.  Yes,  sir. 

Q.  Now,  when  you  first  met  Commander  Dewey  did  you 
form  an  opinion  about  his  mental  capacity?  A.  He  was 
perfectly  all  right  so  far  as  I  knew. 
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Q.  In  your  opinion  was  he  of  sound  and  disposing  mind 
and  memory  and  capable  of  executing  a  valid  deed  or  con¬ 
tract?  A.  Yes,  sir. 

Q.  From  the  time  you  met  him  up  until  1913  or  1914, 
until  the  time  you  last  saw  him  in  1944,  did  his  mental  con¬ 
dition  change  at  all?  A.  Not  to  my  knowledge. 

Q.  Did  you  observe  any  change  in  his  mental  condition 
throughout  that  period  of  years?  A.  I  can’t  say  I  did. 

Q.  Was  he,  in  your  opinion,  throughout  that  period  of 
time,  of  sound  mind  and  memory  and  capable  of  executing 
a  valid  deed  or  contract?  A.  Yes,  sir. 

Q.  After  you  returned — you  say  you  returned  to  Wash¬ 
ington  about  a  year  ago?  A.  A  little  over  that. 

Q.  You  never  saw  Commander  Dewey  after  you 

676  came  back  from  Atlantic  City?  A.  No,  sir. 

Q.  Do  you  know  who  succeeded  you  as  a  barber 
at  the  Army  and  Navy  Club?  A.  Paul  Wagner  was  the 
man  they  turned  the  job  over  to. 

Q.  Do  you  work  part-time  in  the  shop  there  at  this  time? 
A.  Yes,  sir. 

Q.  From  the  time  you  first  met  Commander  Dewey  in 
1913  or  1914,  if  he  came  in  the  barber  shop  and  you  were 
occupied  cutting  somebody  else’s  hair,  what  did  he  do? 
A.  Sit  down  and  wait  or  come  back  later. 

Q.  Will  you  describe  for  the  Judge  and  jury  what  kind 
of  man  he  was  with  respect  to  his  person  and  manner?  A. 
He  was  a  perfect  gentleman.  He  was  very  neat  and  a  per¬ 
fect  gentleman. 

Q.  Do  you  remember  when  Commander  Dewey  lived  at 
the  Marlborough  on  18th  Street?  A.  Yes,  sir. 

Q.  Do  you  remember  the  location  of  that  apartment 
building?  A.  It  is  between  I  and  K. 

Q.  Did  you  ever  have  occasion  to  go  there  and  cut  his 
hair?  A.  Yes,  I  did;  once. 

677  Do  you  remember  what  year  it  was?  A.  1935. 

Q.  More  than  once?  A.  I  went  once  and  later  I 

went  a  second  time. 
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Q.  The  same  year!  A.  Yes,  sir. 

Q.  In  1935,  both  times?  A.  Yes,  sir. 

Q.  Do  yon  remember  what  his  physical  condition  was  at 
that  time  or  what  made  it  necessary  for  yon  to  go  to  the 
apartment  to  cnt  his  hair?  A.  He  felt  indisposed  and  sent 
for  me  to  come  and  cnt  his  hair. 

Q.  Do  yon  remember  if  he  had  been  in  the  hospital?  A. 
No,  he  had  not  been  in  the  hospital. 

Q.  Did  yon  observe  Commander  Dewey’s  demeanor  in 
relation  to  other  people  aronnd  the  barber  shop?  A.  He 
was  always  pleasant  with  people  he  knew  and  talked  to. 

Q.  Did  yon  observe  whether  or  not  he  had  few  or  many 
friends?  A.  Well,  I  guess  everybody  knew  him. 

Q.  Aronnd  the  Club?  A.  Yes. 

Q.  Did  yon  ever  observe  any  change  in  his  men+al 

678  or  physical  condition?  A.  He  got  a  little  older  like 
I  did. 

Q.  Other  than  that,  did  yon  observe  any  change  in  him? 
A.  No,  sir. 

Q.  Was  he  mild  or  gruff?  A.  He  was  very  mild. 

Q.  Was  there  a  period  of  years  he  lived  at  the  Army  and 
Navy  Club?  A.  I  believe  there  was  a  time. 

Q.  Do  yon  remember  when  that  was?  A.  No,  I  cannot. 
Q.  Do  yon  remember  his  son,  Edward  B.  Dewey?  A. 
Yes,  sir. 

Q.  Do  yon  recall  when  yon  first  met  him?  A.  Oh,  about 
1919  or  1920. 

Q.  Do  yon  recall  when  yon  first  met  him?  A.  At  the 
Club. 

Q.  Did  yon  from  time  to  time  see  him  with  his  father 
aronnd  the  Army  and  Navy  Club?  A.  Yes,  sir. 

Q.  Did  yon  observe  the  relationship  between  him  and 
his  father?  A.  They  were  very  close. 

Q.  Have  yon  ever  met  Edward  B.  Dewey’s  wife?  A. 
Yes,  sir.  . 

679  Q.  Do  yon  remember  when  yon  first  met  her?  A. 
About  1935  or  something  like  that. 

Q.  Do  yon  know  where?  A.  At  the  Club. 
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Mr.  Clark:  What  was  that  date? 

Mr.  Hilland:  About  1935. 

i 

Q.  Did  you  ever  see  her  in  company  with  Commander 
Dewey  and  his  son  Edward?  A.  Yes,  I  did. 

Q.  Where?  A.  Either  in  Edward’s  car  or  walking, 
going  to  the  Club  or  going  out  of  the  Club. 

Q.  Did  you  see  them  in  the  Club  from  time  to  time?  A. 
Once  in  awhile;  not  very  often. 

Q.  When  you  went  to  the  Marlborough  in  1935,  on  those 
two  occasions  to  cut  Commander  Dewey’s  hair,  do  you  re¬ 
call  what  the  nature  of  his  illness  was?  A.  I  did  not 
know.  He  wasn’t  very  ill,  though. 

Q.  He  was  up  and  walking  around?  A.  Yes. 

Q.  Do  you  know  Commander  Dewey’s  other  son,  Theo¬ 
dore  Macrea  Dewey?  A.  I  have  seen  him. 

Q.  Have  you  ever  met  him?  A.  No. 

680  Mr.  Hilland :  That  is  all. 

Cross-Examination 
By  Mr.  Clark: 

Q.  Mr.  Ginnetti,  do  you  know  the  approximate  date 
when  you  visited  Commander  Dewey  to  cut  his  hair  in 
1935  at  the'  Malborough?  A.  I  think  it  was  in  the  winter 
months. 

Q.  That  is  the  winter  between  1935  and  1936  or  between 
1934  and  1935?  A.  Well,  I  would  say — I  don’t  remember 
exactly  whether  it  was  1934,  1935  or  1935  or  1936,  but  I 
remember  going  over  to  the  apartment  and  cutting  his 
hair. 

Q.  Was  anyone  with  him  at  the  time?  A.  No  one  was 
with  him  in  the  place  at  the  time. 

Q.  He  was  walking  around  the  apartment?  A.  Yes, 
sir. 

Q.  Walking  perfectly  naturally?  A.  Yes,  sir. 

Q.  Do  you  remember  whether  he  held  onto  tables  to 
get  around?  A.  No. 

Q.  Hold  onto  the  walls?  A.  No,  sir. 
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Q.  You  are  perfectly  sure  of  that,  that  he  was  walking 
perfectly  normally?  A.  Yes,  sir. 

681  Q.  During  the  time  you  were  cutting  his  hair  did 
he  ever  have  a  beard?  A.  I  don’t  remember,  no, 

sir,  having  a  beard. 

Q.  Did  you  cut  his  hair  short?  A.  Shprt? 

Q.  Was  it  up  around  his  ears  or  up  around  his  shoulders? 
A.  What  do  you  mean  by  that,  sir? 

Q.  Didn’t  he  we,ar  it  long,  around  his  shoulders?  A.  He 
never  did. 

Q.  When  you  here  you  would  go  to  the  apartment  and 
cut  it?  A.  Yes,  sir. 

Q.  How  frequently  did  he  have  it  cut?  A.  About  every 
ten  days  or  two  weeks. 

Q.  Did  he  ever  discuss  with  you  his  son,  Theodore?  A. 
Never. 

Q.  Never  mentioned  him?  A.  No,  sir. 

Q.  You  said  you  did  know  he  had  a  son,  Theodore; 
correct?  A.  Yes,  sir. 

Q.  How  did  you  learn  that?  A.  I  learned  it  when  his 
son,  Theodore  who  was  a  member  of  the  Club  sometime 
when  he  was  at  the  Club. 

682  Q.  Did  he  say  he  was  his  son,  the  son  of  Com¬ 
mander  Dewey?  A.  He  never  discussed  it  with 

me.  Who  he  was  or  anything  else.  He  came  in  and  got  his 
haircut. 

Q.  Commander  Dewey  never  discussed  this  son  with 
you?  A.  No. 
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FRED  G.  MEYER 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Hilland: 

Q.  What  is  your  full  name?  A.  Fred  G.  Meyer. 

Q.  Where  do  you  live?  A.  610  Princeton  Place, 

683  Northwest. 

Q.  How  long  have  you  lived  in  Washington?  A. 
Going  on  seventy-three  years,  in  May. 

Q.  You  are  seventy-three?  A.  Going  on  seventy-three. 
I  will  be  seventy-three  May  22nd. 

Q.  What  is  your  occupation?  A.  At  present  wine  stew¬ 
ard  at  the  Army  and  Navy  Club. 

Q.  How  long  have  you  been  working  at  the  Army  and 
Navy  Club?  A.  Since  May  1, 1905. 

Q.  So  that  on  May  1st  of  this  year  you  will  have  worked 
there  for  forty-six  years?  A.  Forty-six  years. 

Q.  During  his  lifetime,  you  knew  the  testator,  Command¬ 
er  Theodore  Gibbs  Dewey?  A.  Yes,  sir.  You  see — 

Mr.  Hilland:  Now,  if  you  just  answer  my  question. 

The  Witness:  Well,  I  did  know  him. 

Mr.  Hilland :  That  is  all  right,  Mr.  Meyer. 

By  Mr.  Hilland: 

Q.  Will  you  tell  the  Court  and  jury  when  you  first  met 
Commander  Dewey?  A.  His  membership  started  a  few 
years  after  I  came  to  the  Club,  about  1909  or  1910. 

684  Q.  You  met  him  at  the  Army  and  Navy  Club?  A. 
The  first  time. 

Q.  Where  was  that  located?  A.  Bight  opposite  the  pres¬ 
ent  Club  which  is  1627  I  Street  I  forgot  the  number.  If 
you  have  to  have  it  I  can  find  out. 

Q.  Do  you  remember  when  you  last  saw  Commander 
Dewey?  A.  You  see  I  moved  from  one  position  to  another. 
The  last  time  you  say? 
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Q.  When  was  the  last  time?  A.  It  must  have  been  be¬ 
fore  1945,  or  something  like  that. 

Q.  Where  was  he  the  last  time  yon  saw  him?  A.  In  the 
Club  before  his  illness. 

Q.  And  that  was  the  last  time?  A.  We  will  say  that.  It 
is  hazy. 

Q.  Between  the  first  time  you  met  him  and  the  last  time 
you  saw  him,  in  1945,  how  often  did  you  see  him?  A.  Well, 
you  see  I  would  be  working  a  watch,  whenever  I  was  on; 
If  he  was  in  the  Club  on  my  own  watch,  I  would  see  him. 

Q.  How  often?  A.  If  he  was  in  the  Club,  every  day,  ap¬ 
proximately. 

Q.  Did  you  have  any  conversation  with  him?  A.  Just 
receive  his  order  and  deliver  it.  He  never  drank 
685  that  I  know  of. 

Q.  Did  you  form  an  opinion  as  to  his  mental  capacity? 
A.  To  the  extent  he  was  always  able  to  conduct  himself 
properly.  I  think  he  was  alert. 

Q.  In  your  opinion  would  you  say  he  was  of  sound  and 
disposing  mind  and  memory  and  capable  of  making  a  valid 
deed  or  contract?  A.  Yes,  sir. 

Q.  From  the  time  you  first  saw  him,  from  1909  or  1910, 
until  the  last  time  you  saw  him,  in  1945,  did  you  observe 
anything  unusual  in  his  mental  condition?  A.  Not  notice¬ 
able. 

Q.  Did  you  ever  see  him  do  anything  strange  or  ab¬ 
normal?  A.  No,  sir. 

Q.  Did  you  ever  see  him  do  anything  abnormal?  A.  No, 
sir. 

Q.  Did  you  ever  see  him  when  he  wasn’t  in  full  command 
of  himself?  A.  No,  sir. 

Q.  Did  you  once  work  in  the  cigar  department?  A. 
Well,  that  is  covered  in  my  territory. 

Q.  Oh,  the  wine  department;  that  includes  cigars?  A. 
Yes,  sir. 

Q.  Did  Commander  Dewey  drink  any  intoxicating 
liquors?  A.  I  never  served  him  any  drink. 


tv 
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686  Q.  Did  you  ever  work  there  as  a  bartender?  A. 
Yes,  sir ;  that  was  my  first  duty. 

Q.  For  how  long?  A.  When  the  place  expanded  I  was 
changed  and  sent  to  the  wine  room,  and  that  was,  I  would 
say  maybe,  between  1945  or  1946  or  thereabouts.  Then,  of 
course,  I  came  upstairs  occasionally,  from  then  on,  I  don’t 
believe  I  saw  him. 

Q.  You  were  bartender  for  them,  were  you  not?  A.  Yes, 
sir. 

Q.  For  how  many  years  ?  A.  From  1905. 

Q.  Back  until  1905  you  were  bartender — up  until  1944  or 
1945?  A.  Yes,  sir. 

Q.  Did  you,  during  that  time,  ever  see  Commander 
Dewey  take  a  drink  of  whiskey  or  intoxicating  liquor?  A. 
No,  sir. 

Q.  Did  he  come  into  the  bar  when  you  were  there?  A. 
Yes,  sir. 

Q.  W^hat  sort  of  a  dring  did  he  order?  A.  Some  kind  of 
soft  drink,  whatever  a  man  who  didn’t  drink  would  prefer. 
Q.  Sometimes  he  would  drink  of  milk  in  the  bar  room? 
A.  He  might  have. 

687  Q.  Will  you  describe  what  his  conduct  was  in  his 
relations  with  other  employees  of  the  Army  and 

Navy  Club?  A.  Evidently  he  was  a  gentleman.  His  con¬ 
duct  was  that  of  a  gentleman.  He  was  always  considerate 
and  never  loud.  I  mean  he  was  soft-spoken. 

Of  course,  I  do  recall  I  would  serve  him  cigars.  WThat 
kind,  I  could  not  say. 

Q.  Did  you  observe  his  relations  with  other  members 
of  the  Club?  A.  They  were  very  cordial.  I  had  a  high 
regard  for  him. 

Q.  What  language  did  he  use?  A.  The  language  of  a 
gentleman.  No  cussing. 

Q.  Did  he  ever  use  foul  language  in  the  bar  room?  A. 
No.  * 

Q.  Did  you  ever  see  him  misconduct  himself  in  the  bar 
room?  A.  No,  never. 
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Q.  How  would  you  describe  his  mental  condition!  A. 
Could  I  compare  him  with  other  men? 

Q.  Yes,  sir.  A.  He  was  no  different.  He  never  used  any 
assistance  to  get  around.  He  would  walk  from  the  place 
where  I  served  cigars  down  to  the  spigot  to  get  his  own 
drink  of  water. 

Q.  Did  you  also  see  him  from  time  to  time  during  the 
years  you  knew  him  go  into  the  card  room?  A. 

688  That  was  out  of  my  jurisdiction,  but  I  have  looked 
in  there  and  saw  him  playing. 

Q.  Do  you  know  how  he  got  into  the  card  room?  A. 
Probably  walked  down  or  was  taken  in  the  elevator. 

Q.  Did  you  see  him  walk  down?  A.  I  believe  I  have.  I 
am  not  so  sure. 

Q.  Do  you  know  his  son,  Edward?  A.  Yes,  sir.  I  have 
seen  him  in  court  (indicating). 

Mr.  Hilland:  May  the  record  show  the  witness  pointed 
to  Edward  B.  Dewey. 

By  Mr.  Hilland : 

Q.  Did  you  ever  have  occasion  to  observe  the  relation¬ 
ship  between  Commander  Dewey  and  his  son?  A.  It  was 
always  that  of  a  dutiful  son. 

Q.  Did  you  ever  know  his  other  son,  Theodore  Macrea 
Dewey?  A.  No.  I  have  seen  him,  but  it  does  not  seem  to 
make  much  of  an  impression  on  me. 

Mr.  Hilland:  Your  witness. 

Cross-Examination 

By  Mr.  Clark: 

Q.  Mr.  Meyer,  did  you  say  you  don’t  know  Mr.  Theodore 
Macrea  Dewey?  A.  I  said  I  do. 

Q.  You  do  know  him?  A.  Didn’t  I  say  I  did? 

689  The  Court :  He  is  asking  you. 

By  Mr.  Clark: 

Q.  Do  you  see  him  in  the  courtroom?  (The  witness 
pointed  to  Edward  Bradley  Dewey.) 
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Mr.  Clark:  No,  Theodore  Macrea  Dewey. 

The  Witness:  No,  sir. 

By  Mr.  Clark: 

Q.  During  the  time  you  were  in  the  bar  room  of  the 
Army  and  Navy  Club,  where  did  your  duties  keep  you?  A. 
Bight  behind  the  bar. 

Q.  Where  is  that  located?  A.  The  side  door  of  K 
Street,  sir. 

Q.  You  testified  you  did  see  Commander  Dewey  almost 
every  day?  A.  Yes,  sir;  you  see  I  was  in  between  the 
wine  room  and  the  bar,  and  finally  I  was  turned  over  the 
wine  room  entirely. 

Q.  Where  was  the  wine  room?  A.  Bight  adjacent  to 
the  card  room. 

Q.  Did  that  require  you  to  walk  out  in  the  lounge?  (No 
response.) 

Q.  How  did  you  see  him  every  day?  A.  He  would  come 
in  for  his  cigars  or  his  son  would  come  in  and  I  would  an¬ 
nounce  a  kind  or  whatever  he  would  take  him. 

690  Q.  In  the  bar?  A.  Other  times. 

Q.  You  could  see  him  but  did  not  speak  to  him 
after  that,  did  you?  A.  No,  sir;  not  every  time,  after  I 
got  in  there. 

Q.  The  times  he  would  come  in  there  and  have  soft  drinks 
or  have  milk,  did  he  ever  express  or  explain  to  any  of  the 
men  at  the  bar  who  were  drinking  hard  liquor —  A.  (In¬ 
terposing)  No,  sir,  I  never  heard  him  say  anything. 

Q.  Did  he  ever  discuss  his  son,  Theodore,  with  you?  A. 
Not  necessarily.  I  don’t  think  he  ever  generalized  his  son 
like  that. 

Q.  Do  you  have  any  recollection  of  any  discussion  with 
you  of  his  son,  Theodore? 

Mr.  Hilland :  He  said  he  didn’t. 

The  Witness:  No,  sir,  I  don’t  remember. 


i 


339 


692  HOMER  C.  SAUNDERS 

called  as  a  witness  by  the  defendant,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Hilland: 

Q.  Mr.  Saunders,  will  you  please  state  your  full  name? 
A.  Homer  C.  Saunders. 

Q.  "Where  do  you  live?  A.  Ill  R.  Street,  Northwest. 


Q.  How  long  have  you  lived  in  Washington?  A. 

693  About  twenty  years,  I  would  say;  twenty-three 
years. 

Q.  What  is  your  occupation?  A.  I  am  superintendent 
of  service  at  the  Army  and  Navy  Club. 

Q.  How  long  have  you  been  employed  at  the  Army  and 
Navy  Club?  A.  About  twenty-five  years. 

Q.  Where  were  you  first  employed  at  the  club?  In  what 
capacity?  A.  Well,  I  was  elevator  and  cardroom  attend¬ 
ant,  and  finally  on  the  door,  and  then  bell  captain,  and  then 
superintendent  of  service. 

Q.  Did  you  at  one  time  work  in  the  bar?  A.  For  awhile 
in  the  bar,  yes,  sir. 

Q.  And  now  you  are  superintendent  of  service?  A. 
That  is  right. 

Q.  In  the  Club?  A.  That  is  right. 

Q.  In  other  words,  you  cover  all  services  throughout 
the  Club?  A.  Not  throughout  the  Club.  That  takes  in  the 
first  floor.  The  bell  service,  superintendent  of  bell  service, 
elevators. 

Q.  During  his  lifetime  did  you  know  the  testator,  Theo¬ 
dore  Gibbs  Dewey?  A.  Yes,  sir. 

694  Q.  When  did  you  first  meet  him?  A.  I  should 
say  shortly  after  I  started  working  at  the  Club. 

Q.  Where  did  you  meet  him?  A.  He  was,  I  believe,  at 
that  time  living  at  the  Club. 
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Q.  And  you  met  him  there?  A.  Yes,  sir. 

Q.  Do  you  remember  how  long  he  lived  at  the  Club  after 
that?  A.  Vaguely.  I  am  not  too  certain  about  it.  But  I 

think  it  was  at  least  ten  years  or  more. 

•  •••••  *  *  *  * 

Q.  During  the  time  he  lived  at  the  Club — strike  that. 
When  did  you  last  see  Commander  Dewey?  A.  When  did 
I  last  see  him? 

Q.  Yes.  A.  When  he  was  living  at  the  Club? 

Q.  No,  when  in  his  lifetime  did  you  last  see  him?  A. 
Well,  I  say  I  saw  him  about  a  month  before  he  died. 

Q.  Where  did  you  see  him?  A.  At  his  apartment. 

Q.  Do  you  remember  how  long  he  continued  to 

695  come  out  to  the  Club  after  you  met  him  there  in 
1925?  A.  I  don’t  think  I  have  seen  him — had  seen 

him  in  the  Club  since  about  ’46,  something  like  that. 

Q.  Now,  between  the  time  you  met  him  and  the  time  you 
last  saw  him  in  the  Club,  about  how  often  did  you  see 
him  throughout  that  period?  A.  Well,  when  he  was  com¬ 
ing  to  the  Club  I  would  see  him  about  every  day,  most 
every  day. 

Q.  Then  throughout  that  period  of  time  you  saw  him 
practically  every  day?  A.  Practically  every  day,  yes,  sir. 

Q.  Did  you  have  occasion  to  speak  to  him?  A.  I  would 
speak  to  him  most  of  the  time,  yes,  sir. 

Q.  And  you  had  conversations  with  him  during  that 
period  of  time?  A.  Yes,  sir. 

Q.  And  you  had  occasion  to  give  him  service?  A.  Yes. 
Q.  And  your  seeing  Commander  Dewey,  did  that  also 
continue  through  the  years  of  1935,  1936  and  1937?  A. 
Yes. 

Q.  Now,  when  you  knew  him — well,  when  you  first  met 
him  did  you  form  an  opinion  about  his  mental  capacity? 
A.  When  I  first  met  him? 

Q.  Yes.  A.  I  guess  I  had  no  cause  to.  I  imagine  I 

696  just  thought  of  him  as  a  nice  man,  as  everybody — 
I  mean  I  had  no  cause  to  form  any  opinion. 
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Q.  In  your  opinion  was  lie  of  sound  mind  and  capable  of 
executing  a  valid  contract?  A.  Yes. 

Q.  Did  you  ever  see  him  do  anything  abnormal?  A.  No, 
sir. 

Q.  Did  you  ever  hear  him  say  anything  abnormal?  A. 
No,  sir. 

Q.  From  the  time  you  first  met  him  until  you  last  saw 
him  at  the  Club  in  1946,  did  you  notice  any  change  in  his 
mental  condition  at  all?  A.  No,  sir,  I  don’t  believe  I  did. 

Q.  Well,  throughout  that  period  in  your  opinion  was  he 
of  sound  mnid  and  memory  and  capable  of  executing  a 
valid  deed  or  cnotract?  A.  Yes,  sir,  I  believehe  was. 

Q.  Do  you  remember  what  Commander  Dewey  did  when 
he  came  to  the  Club  during  the  years  you  saw  him  prac¬ 
tically  every  day?  A.  Well,  as  near  as  I  can  recall,  he 
played —  he  would  read.  We  have  magazines  there.  He 
would  read  and  play  bridge  mostly  in  the  afternoon. 

Q.  Did  you  see  him  in  the  reading  room  from  time 

697  to  time?  A.  Yes. 

Q.  And  did  you  see  him  reading?  A.  Yes. 

Q.  Did  you  see  him  in  the  card  room?  A.  Yes,  sir. 

Q.  Did  you  see  him  playing  bridge?  A.  Yes,  sir. 

Q.  Where  is  the  card  room  at  the  Club?  A.  The  card 
room  is  now  on  the  basement  floor. 

Q.  How  long  has  it  been  on  the  basement  floor?  A. 
About,  for  the  last  twelve  years,  I  think,  as  near  as  I 
can  recall. 

Q.  When  you  saw  Commander  Dewey  go  to  the  card 
room,  by  what  means  would  he  go  down  there?  A.  Well, 
sometimes  he  would  walk,  the  steps,  he  would  walk  down 
the  steps,  and  sometimes  he  would  ride.  If  the  elevator 
was  there,  if  he  cared  to,  he  could  ride.  Sometimes  he 
would  ride,  or  walk  down  the  steps. 

Q.  Did  you  observe  throughout  those  years  whether 
or  not  Commander  Dewey  was  an  active  man?  A.  Yes, 
sir,  he  was  active  when  I  saw  him  at  the  Club,  sir. 

Q.  What?  A.  He  was  active  when  he  was  in  the 

698  Club. 
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Q.  Throughout  the  years  that  you  saw  him  there?  A. 
Yes,  sir. 

Q.  Did  you  observe  how  he  treated  you  and  other  em¬ 
ployees  around  the  Club?  A.  Yes,  sir. 

Q.  How  did  he  treat  you?  A.  He  was  very  cordial  to 
us  all,  sir. 

Q.  Did  you  observe  how  he  treated  his  fellow  members 
in  the  Club?  A.  Yes,  sir.  They — he  way  always,  they  were 
getting  along  very  well  together,  as  far  as  I  could  see,  sir. 

Q.  During  the  years  that  you  saw  Commander  Dewey  at 
the  Army  and  Navy  Club,  did  you  see  him  come  and  go 
just  as  he  pleased?  A.  Yes,  sir. 

Q.  Was  that  true  throughout  the  years  between  1930  and 
1940;  did  he  come  and  go  just  as  he  pleased?  A.  Yes,  sir. 

Q.  Would  you  say  that  was  true  throughout  all  the 
years  from  1925  when  you  met  him  until  1946  when  you 
last  saw  him?  A.  Yes. 

Q.  He  came  there  as  he  pleased  and  left  as  he  pleased? 
A.  Yes. 

Q.  Do  you  know — do  you  recall  about  how  many 
699  times  a  day  he  would  come  to  the  Club?  A.  Well, 
no,  sir.  When  he  would  come  in  at  noon,  he  would 
usually  stay  until  four  or  five  o’clock  or  something  like 
that,  and  then  he  would  leave.  Sometimes  he  would  come 
back  for  dinner  and  sometimes  he  wouldn’t. 

Q.  Do  you  know  whether  or  not  Commander  Dewey  ever 
got  mail  at  the  Army  and  Navy  Club?  A.  Yes,  sir. 

Q.  Do  you  know  that  he  was  getting  mail  there  in  1925 
when  you  came  there?  A.  Yes,  sir,  he  was. 

Q.  Did  he  get  mail  at  the  Club  in  1946  when  you  last 
saw  him  there?  A.  Yes,  sir. 

Q.  Did  he  get  it  there  throughout  those  years?  A.  Yes, 
sir. 

Q.  In  what  place  or  depository  did  he  get  his  mail  at 
the  Club?  A.  Well,  we  have  a  number  of  mail  boxes  at 
the  front  desk,  and  we  have  a  number  of  private  boxes 
at  the  front  desk,  and  I  think  he  had  a  private  box. 
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Q.  Is  it  so  that  he  had  a  private  box  throughont  all  the 
years  he  was  there?  A.  Yes. 

Q.  It  was  a  private  box  that  has  a  combination 

700  on  it  like  a  safe?  A.  Yes. 

Q.  Didn’t  he  come  there  regularly  every  day  and 
get  his  mail  out  of  that  box?  A.  Yes. 

Q.  Was  that  true  of  the  entire  period  we  spoke  about 
between  1925  and  1946  when  you  say  you  last  saw  him?  A. 
Yes,  sir. 

Q.  During  the  years — strike  that. 

Did  you  ever  meet  his  son,  Edward  B.  Dewey?  A.  Ed¬ 
ward  B.  Dewey,  yes,  sir. 

Q.  Can  you  point  him  out  in  the  courtroom?  A.  Yes 
(indicating). 

Mr.  Hilland :  May  the  record  show  he  is  pointing  to  Mr. 
Edward  B.  Dewey. 

By  Mr.  Hilland : 

Q.  From  time  to  time  did  you  see  Commander  Dewey 
with  his  son  Edward  B.  Dewey?  A.  Yes. 

Q.  rDid  you  observe  the  relationship  between  the  father 
and  son?  A.  Yes,  sir. 

Q.  Will  you  describe  it  to  the  jury?  A.  Well,  they 
were  always  close  together,  I  would  say.  They  were,  most 
-times  I  would  see  them  they  were  together  and 

701  they  seemed  to  get  along,  enjoy  good  companion¬ 
ship,.!  would  say,  the  two  of  them. 


Q.  Did  you  observe  whether  or  not  Edward  B.  Dewey 
went  to  the  card  room  with  his  father,  or  would  the  father 
go  there  alone?  A.  Most  of  the  times  his  father  would  go 
alone. 

Q.  How  about  when  the  father  went  to  the  reading  room? 
A.  He  was  alone  when  we  would  go  to  the  reading  room. 

Q.  And  where  did  you  usually  see  them  go  together, 
when  they  were  there?  A.  Well,  they  would  usually  have 
dinner  together,  I  would  say,  take  their  meals  together. 
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Q.  Other  than  that,  was  the  father  alone  most  of  the 
time  around  the  Club?  A.  Well — 

Q.  That  is,  the  son  wasn’t  with  him  except  at  meal¬ 
time?  A.  I  would  say  the  two  of  them  were  together 
right  often  when  they  had  a  chance.  I  don’t  know  how 
often  that  was.  But  I  would  see  them  together.  At  the 
time  I  would  notice  them,  they  were  together.  Maybe  they 
would  take  their  meals  together  and  they  would  go  in 
the  reading  room  and  read  sometimes,  and  just  as 

702  the  occasion  would  call,  I  guess. 

Q.  Yes.  Have  you  ever  met  Mrs.  Edward  Dewey? 
A.  Yes,  sir. 

Q.  Do  you  remember  when  you  first  met  her?  A.  Yes, 
sir,  I  do. 

Q.  About  when  was  it?  A.  Well,  I  have  met  her  about 
ten  or  fifteen  years  ago,  I  would  say,  sir. 

Q.  In  other  words,  about  1935  or  ’40?  A.  About  1935, 
I  think. 

Q.  What?  A.  I  think  about  1935. 

Q.  Where  did  you  meet  her?  A.  Well,  I  used  to  see  her 
come  by  the  Club  right  often  with  Mr.  Dewey,  and  they 
would  take  their  meals  together  sometimes. 

Q.  You  would  see  her  there  at  dinner  with  Commander 
Dewey  and  his  son  Edward  B.  Dewey,  would  you?  A.  Yes. 

Q.  And  do  you  know  the  other  son  of  Commander  Dewey, 
Theodore  M.  Dewey?  A.  Yes,  sir. 

Q.  When  did  you  meet  him?  A.  I  think  it  was  in  the 
early  ’30 ’s,  about  ’29  or  ’30. 

Q.  Where  did  you  meet  him?  A.  At  the  Club, 

703  Army  and  Navy  Club,  sir. 

Q.  Do  you  remember  under  what  circumstances 
you  met  him  there?  A.  Yes,  sir. 

Q.  What  were  they?  A.  I  believe  at  that  time  he  was  a 
member,  and  I  saw  him  with  his  father  there. 

Q.  Was  he  living  there  for  a  time,  too?  A.  Yes,  sir. 

Q.  And  was  the  son  Edward  B.  Dewey  living  there  for 
a  time  too,  with  his  father?  A.  Yes,  sir. 


Q.  Did  yon  ever  see  Commander  Dewey  in  his  home, 
or  his  apartment  at  2500  Massachusetts  Avenue,  North¬ 
west?  A.  Yes,  sir. 

Q.  How  many  times?  A.  I  believe  about  three  times. 
Q.  Do  you  remember  when  those  three  times  were?  A. 
I  don’t  recall  the  exact  dates.  I  do  know  the  last  time  was 
about  a  month  before  his  death,  I  would  say. 

Q.  About  a  month  before  his  death?  A.  It  was  about 
February  I  think  it  was,  about  the  first  part  of  February. 
Q.  When  were  the  other  two  times  with  respect  to  his 
death?  A.  The  other  time  was  just  before  Christ- 

704  mas,  and  then  the  time  before  that  it  was  about,  I 
believe  it  was  in  November. 

Q.  Of  1949?  A.  Of  1949. 

Q.  In  other  words,  the  first  time  was  November,  1949, 
and  then  just  before  Christmas  of  1949,  then  you  saw  him 
in  February,  1950,  is  that  right?  A.  Yes. 

Q.  And  all  three  occasions  were  in  his  apartment  at 
2500  Massachusetts  Avenue,  Northwest?  A.  Yes. 

Q.  Do  you  remember  what  caused  you  to  go  there  on 
those  three  occasions?  A.  Yes,  sir. 

Q.  Will  you  please  state  what  that  reason  was?  A.  On 
all  three  occasions  Mr.  Edward  Dewey  called  me  and  asked 
me  to  bring  the  mail,  and  there  was  some  food  he  wanted 
from  the  Club,  and  I  took  the  mail  and  the  food,  on  all 
three  occasions. 

Q.  I  didn’t  hear  the  last  you  said.  A.  I  said  that  was  on 
all  three  occasions. 

Q.  You  took  mail  and  food  on  all  three  occasions?  A. 
Yes. 

Q.  Do  you  remember  how  much  food  you  took?  Did  you 
take  a  meal  or  a  luncheon,  or —  A.  Just  a  dinner 

705  meal,  like  some  chicken,  I  think  it  was  some  chicken 
and  ham. 

Q.  A  dinner  meal,  you  say?  A.  Yes. 

Q.  And  for  how  many  people?  A.  It  was  enough  for 
three  on  each  occasion. 


346 


Q.  Now,  when  yon  went  there  on  each  of  those  occasions, 
in  November  and  December  of  1949  and  February  of  1950, 
did  yon  see  Commander  Dewey  on  each  of  those  occasions  ? 
A.  Yes,  sir,  I  did,  sir. 

Q.  Did  yon  talk  to  him  on  each  of  those  occasions?  A. 
Yes,  sir. 

Q.  Go  ahead  and  in  yonr  own  words  tell  the  Court  and 
jury  just  what  happened  when  yon  went  into  the  apart¬ 
ment  and  saw  Commander  Dewey?  A.  Well,  as  I  entered 
Commander  Dewey  was  there,  and  I  went  in.  They  asked 
me  to  go  in  and  speak  to  him,  and  I  went  in  and  he  recog¬ 
nized  me.  He  said  “good  evening”  and  I  said  “good  eve¬ 
ning”. 

Q.  Did  he  remember  yonr  name?  A.  Remembered  my 
name. 

Q.  Called  yon  by  your  name?  A.  Yes,  sir. 

Q.  Called  yon  by  yonr  first  name  or  last  name?  A. 
Everybody  calls  me  Saunders. 

706  Q.  Everybody  around  the  Club  calls  yon  Saun¬ 
ders?  A.  Yes. 

Q.  And  is  that  what  he  called  you  on  each  of  those  occa¬ 
sions?  A.  Yes,  sir. 

Q.  What  else  did  he  do  when  yon  came  in  ?  A.  He  asked 
me  how  everybody  was  at  the  Club.  “How  is  the  gang?” 
And  he  was  very  cheerful  and  he  was  looking  forward  to 
coming  back  there,  down  to  the  Club. 

Q.  As  yon  came  in,  did  he  get  up  and  greet  yon  in  any 
way?  A.  No,  sir. 

Q.  Did  he  greet  yon  in  any  manner?  A.  He  didn’t  get 
up.  We  shook  hands.  I  went  over  to  the  bed  and  shook 
hands. 

Q.  Was  he  in  any  easy  chair  on  any  of  the  occasions  when 
yon  were  there?  A.  Yes,  sir.  There  is  a  bed  and  then 
there  is  a  nice  easy  chair  just  beside  the  bed,  and  he  was 
sitting  in  it 

Q.  After  yon  brought  the  food  there,  did  he  get  up  and 
eat  it?  A.  He  didn’t  eat  while  I  was  there,  sir. 
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Q.  Did  you  notice  how  he  was  kept  physically,  how  he 
looked,  or  how  he  was  kept,  what  kind  of  care  he  was  get¬ 
ting,  on  each  of  those  occasions  you  were  there? 

707  A.  Well,  he  seemed  to  be  having  the  best  of  care. 
The  place  was  nice  and  celan. 

Q.  And  how  was  he?  How  about  his  person?  Did  he 
look  well  kept?  A.  Yes,  sir,  he  looked  well  kept. 

Q.  Was  his  room  clean  and  orderly?  A.  Yes,  sir. 

Q.  Was  it  well  ventilated  and  well  lighted?  A.  Yes,  sir, 
it  was. 

Q.  Was  the  air  in  the  room  fresh?  A.  Yes,  sir. 

Q.  Did  you  observe  what  kind  of  food  he  was  getting? 
Did  he  look  well  nourished  or  poorly  nourished?  A.  He 
looked,  well,  well  nourished ;  I  didn’t  observe  what  food  he 
was  getting. 

Q.  How  were  his  spirits?  Was  he  in  good  or  poor  spirits 
when  you  saw  him?  A.  He  was  in  good  spirits. 

Q.  Was  he  cheerful?  A.  Yes,  sir. 

Q.  Did  he  appear  happy  or  unhappy?  A.  He  appeared 
very  happy,  to  me. 

Q.  In  what  condition  did  you  find  his  hair?  A.  I  didn’t 
hear  that,  sir. 

Q.  In  what  condition  did  you  find  his  hair?  A. 

708  Well,  his  hair  was,  I  don’t  know  that  it  was  parti¬ 
cularly  long,  because  he  was  slightly  bald  anyway. 

It  wasn’t  particularly  long. 

Q.  Was  it  cut?  Had  he  had  a  haircut?  A.  Yes,  it  seems 
he  had. 

Q.  Was  he  shaved  when  you  saw  him?  A.  I  don’t  re¬ 
call.  I  know  he  had  a  beard. 

Q.  Did  he  have  a  beard  or  mustache?  A.  A  mustache, 
a  slight  mustache. 

Q.  He  had  a  mustache  only,  didn’t  he?  A.  Yes. 

Q.  Did  you  have  a  conversation  with  him  about  what  kind 
of  treatment  he  was  getting  from  his  son  Edward  or  Miss 
Sinclair?  A.  No,  sir. 

Q.  You  didn’t  have  any  conversation  about  that?  A.  No, 
sir. 
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Q.  Mr.  Saunders,  do  you  know  Commander  Dewey’s 
other  son,  Theodore  Macrea  Dewey?  A.  Yes,  sir. 

Q.  When  he  was  a  Commander  in  the  Navy  in  1946,  did 
you  see  him  at  the  Army  and  Navy  Club?  A.  In  1946?  I 
don’t  recall  the  date.  I  know  I  have  seen  him  in  and  out  of 
the  Club. 

Q.  Do  you  remember  whether  or  not  you  saw  him  in  the 
year  1946  at  the  Army  and  Navy  Club?  A.  I  most 
709  likely  did,  because  I  see  everybody — I  can’t  be  posi¬ 
tive  of  it,  because  if  anybody  comes  in  the  Club  I  see 
them.  If  they  come  in  there  very — if  they  frequent  it 

Q.  Do  you  remember  having  seen  him  there  during  the 
summer  of  1946?  A.  Summer  of  1946,  I  would  say,  as  I 
say,  I  can’t  be  too  positive  of  the  date. 


Cross-Examination 
Bv  Mr.  Clark: 

Q.  Mr.  Saunders,  you  have  testified  that  you  had  seen 
Mr.  Theodore  M.  Dewey  at  the  Army  and  Navy  Club.  Do 
you  know  whether  he  actually  lived  there  at  any  time? 

The  Court :  Let  us  be  sure  he  understands  you. 

He  is  asking  now  about  the  son. 

By  Mr.  Clark: 

Q.  Theodore  M.  Dewey,  the  Commander’s  son.  A.  Yes, 
sir. 

Q.  Do  you  know  whether  he  actually  lived  there  at  the 
Club?  A.  Yes  sir. 

710  He  did?  A.  Yes,  sir. 

Q.  When  was  that?  A.  It  was  in  the  early 
thirties,  either  ’29  or  in  the  thirties.  I  think  he  was  at  that 
time  a  member.  If  he  wasn’t  a  member,  he  had  guest  card 
privileges  extended  by  the  members  of  the  Club.  And  as  I 
recall,  he  would  stop  at  the  Club  when  he  was  in  town. 

Q.  He  would  stop  at  the  Club  when  he  was  in  town? 
A.  Yes,  sir. 
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Q.  Did  he  live  there  continuously  at  any  time?  A.  I 
don’t  think  so,  sir. 

Q.  Was  Commander  Dewey  living  there  continuously  at 
that  time,  that  is,  the  father?  A.  Yes. 

Q.  Who  was  living  there  with  him?  A.  His  son,  Mr. 
Edward  Dewey. 

Q.  His  son  Edward?  A.  Yes,  sir. 

Q.  Now,  when  you  would  see  Mr.  Theodore  Dewey  in  the 
Club,  that  is,  the  son,  who  would  he  be  with?  A.  Well,  at 
that  time  they  were — I  don’t  know  that  he  would  be  with 
anyone  particularly.  Sometimes  they  would  be  together 
and  sometimes  he  would  be  by  himself. 

711  Q.  On  those  occasions  did  you  observe  him  to¬ 
gether  with  his  father  on  many  occasions  at  the 

Club?  A.  I  would  say  on  some  occasions.  I  don’t  know 
how  many,  exactly  how  many. 

Q.  This  is  prior  to  1936?  A.  Yes. 

Q.  Now,  on  those  occasions  that  you  would  observe  him 
with  his  father,  what  was  the  relationship  between  his  son 
Theodore  and  Commander  Dewey?  A.  Well,  they  were 
all  together,  as  far  as  I  could  conceive,  there  was  no  differ¬ 
ence.  They  were  all  together.  It  was  just  like  a  father  and 
son  would  talk,  and  the  brother. 

Q.  That  is,  with  the  son  Theodore  also?  A.  Yes. 

Q.  Now,  you  testified  going  to  the  apartment  in  Novem¬ 
ber  and  December  of  1949,  and  February  of  1950.  On  each 
of  those  occasions,  who  was  there  in  the  apartment?  A. 
Mr.  Dewey. 

Q.  That  is,  Commander  Dewey,  the  elder?  A.  Yes,  sir. 
Q.  And  who  was  with  him?  A.  Mrs.  Dewey. 

Q.  And  was  anyone  else  there?  A.  I  don’t — no,  sir, 
there  was  no  one  else  there. 

Q.  Was  his  son  Edward  there?  A.  Yes,  sir. 

712  Q.  There  would  be  Edward  Dewey,  the  son,  and 
Mrs.  Dewey,  his  wife,  and  Commander  Dewey?  A. 

Yes,  sir,  the  three  of  them. 

Q.  And  there  wasn’t  anyone  else  there  on  those  occa¬ 
sions?  A.  No,  sir. 
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1  Q.  Now,  Mr.  Saunders,  did  Commander  Dewey  ever  dis¬ 
cuss  his  personal  affairs  with  you?  A.  No,  sir. 

Q.  His  family  affairs?  A.  No,  sir. 

Q.  Did  he  ever  say  anything  to  you  about  his  son  Theo¬ 
dore?  A.  No,  sir.  Except  sometimes  he  may  ask  me  if  I 
had  seen  him.  But  that  was  about  all. 

Q.  And  when  was  that?  A.  That  was  when  he  was — 
when  he  used  to  frequent  the  Club. 

1  Q.  When  was  that?  A.  I  will  say  that  was  about  the 
forties.  I  don’t  know  whether  he  asked  me  about  it  when 
I  went  up  to  his  house  this  last  time  or  not.  I  can’t  recall. 

Q.  Did  he  ask  about  him  at  any  occasion  when  you  went 
to  the  apartment?  A.  No,  sir.  I  don’t  recall  him  asking 
me. 

713  Q.  Did  he  ask  you  about  him  when  he  would  come 
into  the  Club,  you  mean?  A.  Yes,  sir. 

Q.  And  that  was  around  1940?  A.  Around  1940  and 
1941,  something  like  that 

Q.  Had  you  seen  Captain  Dewey  at  that  time?  A.  No, 
sir. 

Q.  Did  he  say  anything  to  you  after  you  said  you  hadn’t 
seen  his  son?  A.  No,  sir. 

Q.  Did  he  ever  criticize  his  son  to  you?  A.  No,  sir. 

Q.  Never  discussed  him,  did  he?  A.  No,  sir.  We  didn’t 
discuss  his  private  business. 


JAMES  WARD  SINCLAIR 

called  as  a  witness  by  the  defendant,  having  first  been  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Hilland : 

Q.  Will  you  state  your  full  name?  A.  James 
714  Ward  Sinclair. 

Q.  Where  do  you  live?  A.  Warrenton,  Virginia, 
and  Washington. 
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By  Mr.  Hilland: 

Q.  You  live  in  Warrenton,  Virginia,  and  Washington? 
A.  Yes,  sir. 

Q.  D.  C .?  A.  D.  C. 

Q.  How  long  have  you  lived  in  Warrenton,  Virginia! 
A.  Twenty-five  years. 

Q.  How  long  have  you  had  a  place  of  residence  in  Wash¬ 
ington,  D.  C.?  A.  Four  years  and — nearly  five  years. 

Q.  How  old  are  you,  Doctor  Sinclair?  A.  54. 

Q.  What  is  your  occupation  ?  A.  Physician  and  surgeon. 
Q.  Are  you  any  relation  by  blood  or  marriage  or  other¬ 
wise  to  Mrs.  Edward  B.  Dewey  who  was  formerly  Selma 
Sinclair?  A.  No. 

Q.  Did  you  at  any  time  or  place  know  her  prior  to  the 
time  you  met  Commander  Dewey,  the  testator?  A. 

715  No. 

Q.  Now,  before  we  go  on  with  that  line  of  question¬ 
ing,  of  what  medical  school  are  you  a  graduate?  A.  Tor¬ 
onto,  Canada,  and  London,  England. 

Q.  You  say  Toronto,  Canada,  and  London,  England? 
A.  Yes. 

Q.  Are  you  a  Canadian  by  birth?  A.  Yes. 

Q.  Did  you  do  any  post-graduate  work  at  any  other 
school?  A.  Well,  I  did  at  both. 

Q.  Both  of  those  medical  schools?  A.  Yes.  Oh,  I  was 
in  Edinborough  for  awhile,  yes. 

Q.  When  were  you  graduated  from  medical  school?  A. 
1917. 

Q.  You  served,  I  believe,  in  the  Canadian  Navy  during 
World  War  II?  A.  In  the  army  in  World  War  I,  and  in 
the  navy  in  World  War  H. 

Q.  And  you  were  a  citizen  of  Canada?  A.  Yes. 

Q.  When  did  you  first  meet  the  testator,  Commander 
Theodore  Gibbs  Dewey?  A.  September,  1946. 

Q.  Where  did  you  first  meet  him?  A.  In  Warrenton, 
Virginia. 

716  Q.  At  what  place  in  Warrenton?  A.  Colonial  Inn. 
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Q.  Where  was  he  in  the  Colonial  Inn  in  Warren- 
ton,  Virginia,  when  you  first  met  him?  A.  In  bed. 

Q.  By  whom  was  he  accompanied?  A.  Miss  Sinclair 
and  Mr.  Edward  Dewey. 

Q.  Anyone  else?  A.  Another  man,  I  have  forgotten  his 
name. 

Q.  Does  it  refresh  your  recollection  that  it  was  a  young 
man  named  Phillip  Hoag?  A.  That  was  the  name. 

Q.  Were  you  called  in  professionally  or  otherwise?  A. 
Professionally. 

Q.  How  long  did  Commander  Dewey  remain  at  the  Colo¬ 
nial  Inn?  A.  I  think  a  very  short  time.  They  went  to  the 
Warren  Green  Hotel. 

Q.  At  what  place?  A.  InWarrenton. 

Q.  Before  he  went  to  the  Warren  Green  Hotel  in  War- 
renton,  how  many  times  did  you  visit  him  at  the  Colonial 
Inn?  A.  Every  day.  I  have  forgotten  how  many  days  it 
was,  though. 

717  Q.  After  he  went  to  the  Warren  Green  Hotel  in 
Warrenton,  how  often  did  you  visit  him?  A.  Every 

day. 

Q.  For  how  long  was  he  at  the  Warren  Green  Hotel? 
A.  I  couldn’t  tell  you  the  exact  number  of  days. 

Q.  About  how  long  was  it?  A.  Probably  a  week. 

Q.  During  that  week,  how  often  did  you  see  him?  A. 
Every  day. 

Q.  Did  you  sometimes  see  him  more  than  once?  A.  I 
may  have. 

Q.  From  the  Warren  Green  Hotel,  where  did  he  go? 
A.  Culpepper,  Virginia. 

Q.  And  where  did  he  stop  at  Culpepper,  Virginia?  A. 
Whatever  the  name  of  the  hotel  is  there. 

Q.  Do  you  know  how  long  he  was  in  the  hotel  at  Cul¬ 
pepper?  A.  They  moved  to  the  inn  across  the  road.  I 
imagine  he  was  there  about  five  or  six  weeks. 

Q.  Did  you  visit  while  he  was  in  Culpepper,  Virginia? 
A.  Yes. 
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Q.  How  often  did  you  call  on  him  while  he  was  there? 
A.  Sometimes  every  day. 

Q.  From  the  inn  across  from  the  hotel,  or  cottage — I 
don’t  know  whether  you  said  cottage  of  inn.  A.  It  was 
across  from  the  hotel. 

718  Q.  In  Culpepper.  Where  did  he  go  from  there? 
A.  The  Martinique  in  Washington. 

Q.  Martinique  Hotel?  A.  Yes. 

Q.  How  long  was  he  in  the  Martinique  Hotel?  A.  Some 
months.  I  couldn’t  tell  you  how  long. 

Q.  Did  you  call  on  him  while  he  was  at  the  Martinique 
Hotel?  A.  Yes,  I  did. 

Q.  How  long  did  you  call  on  him  during  that  period  of 
time?  A.  Two  or  three  times  a  week. 

Q.  During  that  period  of  time  up  until  the  time  he — and 
including  the  time  he  was  in  the  Martinique  Hotel — was 
his  health  improving  or  failing?  A.  It  was  improving 
there. 

Q.  Did  there  come  a  time  when  he  was  able  to  get  up  on 
his  feet?  A.  Yes. 

Q.  WTien  was  that?  A.  He  did  that  in  the  Martinique. 

Q.  To  what  extent  was  he  on  his  feet  in  the  Martinique 
Q.  And  about  how  long  was  that?  A.  Probably  75 

719  feet. 

Q.  Was  he  confined  to  his  bed  while  he  was  in  the 
Martinique  Hotel?  A.  Well,  he  did  that  walking.  But  he 
Hotel?  A.  I  think  he  could  walk  the  length  of  the  hall, 
was  in  bed  most  of  the  time,  yes,  or  sitting  in  a  chair. 

Q.  You  say  he  also  sat  in  a  chair?  A.  Yes. 

Q.  How  long  did  you  say  he  was  in  the  Martinique 
Hotel?  A.  Some  months. 

Q.  Can  you  fix  the  number  of  months,  approximately? 
A.  No,  I  can’t. 

Q.  Can  you  fix  it  by  the  season  of  the  year  that  he  left 
there?  A.  He  left  in  the  summer,  or  late  spring,  to  go  to 
Massachusetts  Avenue. 
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Q.  Do  you  remember  the  circumstances  under  which  he 
remained  at  the  Martinque  for  that  time,  or  the  reason  he 
did?  A.  I  think  it  was  a  question  of  service. 

Q.  What?  A.  A  question  of  service  and  meals. 

Q.  Now,  when  he  left  the  Martinique  Hotel,  where  did  he 
go?  A.  To  the  apartment  on  Massachusetts  Avenue. 

Q.  What  number?  A.  2400. 

720  Q.  WTiat  number?  A.  2400,  Masachusetts. 

Q.  Was  it  2400  or  2500?  A.  25. 

Q.  That  is  2500  Massachusetts  Avenue,  Northwest?  A. 
Yes. 

Q.  Do  you  remember  whether  or  not  he  was  on  his  feet 
at  the  time  he  went  there?  A.  Well,  he  took  short  walks 
down  the  hall  there. 

Q.  Was  he  also  sitting  up  in  a  chair  at  that  time?  A.  A 
great  deal  of  the  time  then,  yes,  sir. 

Q.  Now,  after  he  got  back  to  2500  Massachusetts  Avenue, 
what  was  the  condition  of  his  health?  A.  It  seemed  to  be 
improving  until  ’48  when  he  had  a  bad  time  with  is  gall 
bladder. 


721  Q.  Except  for  the  summer  of  ’48,  was  his  health 
pretty  good  on  2500  Massachusetts?  A.  He  was 
gradually  picking  up,  yes. 

Q.  How  often  would  you  visit  him  when  he  was  at  2500? 
A.  Sometimes  quite  often.  Sometimes  three  or  four  times  a 
week,  and  then  sometimes  there  would  be  a  week  when  I 
wouldn’t  see  him  at  all.  Sometimes  two  or  three  weeks. 

Q.  When  you  saw  him  less  frequently,  was  he  sitting  up 
in  the  chair?  A.  Yes. 

Q.  WTiat  would  he  be  doing?  How  would  he  engage  him¬ 
self  or  occupy  himself?  A.  He  listened  a  good  deal  to  the 
radio  when  I  was  there.  I  don’t  know  what  he  did  in  be¬ 
tween.  I  believe  he  had  crossword  puzzles  he  used  to  work 
on. 

Q.  Did  you  see  him  walk  about  the  apartment  on  occa¬ 
sion?  A.  On  occasion,  short  walks,  yes. 
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Q.  Did  you  attend  him  up  to  the  time  of  his  death?  A. 
Yes. 

Q.  What  was  the  cause  of  death?  A.  Heart  failure. 
Mr.  Hilland:  Will  you  mark  this,  please. 

The  Deputy  Clerk:  Defendant’s  Exhibit  67. 

(Death  certificate  marked  Defendant’s  Exhibit  67  for 
identification.) 

By  Mr.  Hilland: 

722  Q.  Dr.  Sinclair,  I  hand  you  Defendant’s  Exhibit 
67  for  identification  and  ask  you  whether  or  not  you 
can  identify  that?  A.  Yes. 

Q.  In  whose  handwriting  is  it?  A.  The  medical  part  of 
it  is  in  mine. 

Q.  WTiat  cause  of  death  did  you  state  in  there?  A. 
Cardiac  failure. 

Q.  Cardiac  failure?  A.  Yes.  Congestive. 

Q.  Where  is  that  shown  there?  Show  me.  A.  Right 
there  (indicating). 

Q.  Cardiac  failure,  congestive?  A.  Yes. 

Q.  Is  there  any  other  cause  stated?  A.  He  had  other 
conditions,  yes.  Myocarditis. 

Q.  What  is  that?  A.  An  atrophy  or  degeneration  of  the 
heart  muscle. 

Q.  Cardiac  failure  is  failure  of  the  heart,  is  it?  A.  Yes. 
Mr.  Hilland:  I  offer  this  death  certificate  in  evidence, 
Your  Honor. 


723  (Defendant’s  Exhibit  67  heretofore  marked  for 
identified  was  received  in  evidence.) 

By  Mr.  Hilland : 

Q.  Throughout  the  period  1946  when  you  met  Com¬ 
mander  Dewey,  until  his  death  in  March,  1950,  did  you  have 
frequent  occasion  to  observe  the  care  and  treatment  that 
he  was  receiving  at  home?  A.  Yes. 
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Q.  How  frequently — well,  I  think  yon  have  stated  that 
already.  Did  you  observe  that  on  each  occasion  you  were 
in  the  place  where  he  was  living?  A.  Yes. 

Q.  Will  you  describe  the  care  and  treatment  he  was  get¬ 
ting  from — he  was  getting?  A.  Very  good,  indeed. 

Q.  What?  A.  Excellent  treatment 
724  Q.  How  was  he  kept  about  his  person?  A.  Very 
clean. 

Q.  How  was  his  bed  kept?  A.  Very  clean. 

Q.  And  how  was  his  room  kept?  A.  Very  clean. 

Q.  And  who  was  taking  care  of  him  throughout  the 
period  you  attended  him  as  his  physician?  A.  Miss  Sin¬ 
clair  and  the  son  Edward. 


Q.  Did  you  ever  suggest  hospital  care  and  treatment  to 
him? 

Mr.  Clark:  I  object  to  that  as  being  privileged,  Your 
Honor. 

The  Court:  No.  I  will  overrule  that  objection. 

The  Witness :  Yes,  at  one  time  the  question  arose. 

By  Mr.  Hilland: 

Q.  What  was  his  response  to  that?  A.  He  objected  to 
it  very  much. 

725  Q.  Did  he  say  why?  A.  He  objected,  that  he 
thought  his  son — 

Mr.  Clark :  I  object  to  this.  I  understand  that  your  ruling 
will  be  the  same,  and  may  I  have  my  objection? 

The  Court:  Yes. 

By  Mr.  Hilland: 

Q.  What  was  his  reaction?  A.  He  thought  he  was  as 
well  looked  after  at  home  as  possible. 

Q.  Did  you  meet  Edward  B.  Dewey  and  his  wife  Mrs. 
Edward  B.  Dewey,  formerly  Selma  Oneta  Sinclair,  at  the 
same  time  and  place  you  met  Commander  Dewey?  A.  Yes. 
Q.  Had  you  not  met  either  one  of  them  prior  to  that 
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time?  A.  Oh,  they  came  to  see  me  before  I  went  to  the 
Commander.  The  same  day,  though. 

Q.  They  came  to  your  office?  A.  I  believe  they  came  to 
my  home.  I  think  it  was  in  the  evening  and  I  was  at  home. 

Q.  You  met  them  at  the  same  place,  the  same  day,  except 
it  was  your  home  instead  of  the  Colonial  Inn?  A.  That  is 
right. 

Q.  All  in  Warrenton?  A.  All  in  Warrenton,  or  near 
Warrenton. 

726  Q.  During  the  time  you  were  treating  Commander 
Dewey,  did  you  form  any  opinion  about  his  mental 
condition? 


727  Q.  Did  you  form  an  opinion?  A.  He  was  intelli¬ 
gent  and  bright  the  entire  time. 

Q.  In  your  opinion,  Doctor,  was  he  of  sound  mind  and 
memory,  and  capable  of  executing  a  valid  deed  or  con¬ 
tract?  A.  Yes. 


728  Q.  And  were  you  of  that  opinion  throughout  the 
period  of  time  that  you  attended  Commander  Dewey? 
A.  Yes. 


Q.  Did  you  find  that  that  was  even  true  up  to  the  time 
of  his  death?  A.  Yes. 

Q.  How  shortly  before  his  death  did  you  last  see  him? 
A.  Four  hours,  four  and  a  half. 

Q.  Was  his  mind  clear  at  that  time?  A.  Yes. 

Q.  Did  he  speak  distinctly  at  that  time?  A.  Yes. 

Q.  Was  his  mind  sound  at  that  time?  A.  Yes. 

Q.  Did  you  at  any  time  see  Commander  Dewey  when, 
in  your  opinion,  he  was  not  of  sound  mind  or  memory  and 
not  capable  of  making  a  valid  deed  or  contract?  A.  No. 


729  Q.  Dr.  Sinclair,  when  you  went  to  see  Commander 
Dewey,  did  you  normally  find  him,  or  did  you  find 
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him  normally  in  a  calm  or  excited  state  of  mind?  A.  With 
one  exception. 

Q.  With  one  exception;  what  was  the  normal?  A.  Oh, 
he  was  always  qnite  calm. 

Q.  Now,  you  say  there  was  one  exception  to  that.  Can 
you  fix  that  time  for  us?  A.  It  was  in  October  or  late 
September  of  1949. 

Q.  Does  it  refresh  your  recollection  that  it  was  October 
4,  1949?  A.  It  could  be,  yes. 

Q.  Were  you  called  to  see  him  on  the  night  of  October 
4,  1949?  A.  Yes. 

Q.  Do  you  remember  about  what  time  it  was?  A.  I 
think  it  was  about  ten  o’clock. 

Q.  And  had  something  happened  before  you  came  there? 

Mr.  Clark:  Now,  I  object  to  that,  Your  Honor.  He 
wouldn’t  know  that. 

The  Court:  How  would  the  Doctor  know? 

By  Mr.  Hilland: 

Q.  Well,  let  me  ask:  Did  Commander  Dewey  tell  you 
that  something  had  happened  before  you  came  there? 
730  A.  Yes. 

Q.  What  did  he  tell  you  had  happened?  A.  Two 
officers  had  come  in  and  inspected  his  rooms. 

Q.  What  kind  of  officers?  A.  I  believe  they  were  police 
officers. 

Q.  And,  now,  you  were  called  about  ten  o’clock,  or  did 
you  get  there  about  ten?  A.  I  got  there  about  ten. 

Q.  Was  that  in  response  to  a  call?  A.  Yes. 


Q.  Draw  a  word  picture,  if  you  will,  for  this  jury  and 
this  Court,  of  the  condition  in  which  you  found  Commander 
Dewey  when  you  came  on  that  occasion. 


The  Witness:  He  was  sitting  on  the  side  of  the 
bed,  very  excited,  shaking. 
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By  Mr.  Hilland: 

Q.  You  say  shaking?  A.  He  was  shaking  some. 

Q.  Was  that  a  normal  condition  for  him  to  be  shaking? 
A.  He  was  shaking  sometimes,  but  not  that  much. 

Q.  In  other  words,  he  was  shaking  more  than  normally? 
A.  His  hands  were  shaking,  yes.  But  he  was  shaking  more 
that  time.  He  was  very  anxious  to  tell  me  that  these  men 
had  come  there,  and  he  evidently  thought  they  were  going 
to  take  him  away. 

Q.  Did  he  tell  you  that?  A.  Yes.  He  was  afraid  they 
were  going  to  take  him  away. 


Q.  Well  now,  did  you  make  an  examination  of  him  at 
that  time,  physical  examination?  A.  Yes. 

Q.  And  did  you  reach  a  diagnosis  of  his  condition 
732  at  that  time  ?  A.  Other  than  he  was  very  excited — 
Mr.  Clark:  I  object  to  anything  except  whether 
he  reached  a  diagnosis. 

The  Court:  Sustained. 

Mr.  Hilland:  May  I  approach  the  bench  and  make  a 
proffer  of  what  his  testimony  would  be,  Your  Honor? 

The  Court:  Yes. 

(At  the  bench:) 

Mr.  Hilland:  If  permitted  to  testify,  the  Doctor  would 
testify  that  his  diagnosis  was  that  Commander  Dewey  was 
suffering  from  cardiac  pain  for  the  first  time  throughout 
the  period  of  time  that  he  treated  him.  He  will  state  that 
if  the  Commander  had  theretofore  suffered  from  cardiac 
pains  in  his  chest,  he  had  never  informed  him  of  it,  and 
that  was  the  first  time  that  those  pains  came  on.  And  he 
will  express  the  opinion  that  they  resulted  from  the  excite¬ 
ment  and  fear  that  was  produced  by  this  call  of  two  uni¬ 
formed  policemen. 

The  Court :  I  will  sustain  the  objection. 

It  was  Fred  Howland  who  caused  the  visitation  by  the 
police  officers. 


360 


Mr.  Hill  and :  No — oh,  yes,  Fred  Howland. 

The  Court:  Howland  to  Plumley  to  Barrett. 

Mr.  Hilland:  The  plaintiff  to  Howland — 

The  Court:  There  is  no  evidence  that  the  plain- 

733  tiff  asked  Mr.  Howland  about  it. 

Mr.  Hilland :  He  communicated  with  him  for  Mr. 
Howland  to  see  him. 

The  Court :  I  will  sustain  the  objection. 

Mr.  Clark:  At  this  time,  Your  Honor,  I  would  like  to 
move  that  the  jury  be  instructed  that  the  Doctor’s  opinion 
as  to  the  patient’s  mental  condition  is  his  personal  opinion 
as  to  the  mental  condition. 

The  Court :  I  will  so  instruct  the  jury. 

Mr.  Clark:  And  the  further  instruction  that  what  the 
witness  learned  from  the  testator  is  here  only  to  determine 
the  state  of  mind  of  the  decedent  and  not  to  prove  the  facts 
stated  therein. 

The  Court:  I  do  not  get  the  second  half  of  that 

Mr.  Clark:  The  same  instruction  that  Your  Honor  gave 
in  the  case  in  chief,  that  statements  of  the  testator  made  to 
a  third  party — 

The  Court :  He  has  not  testified  to  any  statement — 

Mr.  Clark:  He  has  testified  to  the  statement  that  he 
made  concerning  these  police  officers  coming  in,  that  he 
was  afraid  they  were  going  to  take  him  away. 

The  Court:  No,  I  will  not  give  that  instruction.  I  will 
give  the  first  one. 

Mr.  Hilland:  The  first  one  was  what,  Your  Honor? 

The  Court :  That  his  opinion  as  to  the  mental  con- 

734  dition  shall  be  taken  as  that  of  any  other  layman, 
and  not  be  given  emphasis  because  he  is  a  physician. 

(Counsel  having  returned  to  the  trial  table:) 

The  Court:  Just  a  moment,  Mr.  Hilland.  I  think  I  had 
better  state  to  the  jury  now,  that  you  are  to  consider  the 
testimony  of  Dr.  Sinclair  as  to  his  opinion  of  the  mental 
capacity  of  Commander  Dewey,  on  exactly  the  same  basis 
you  consider  the  testimony  of  any  other  lay  witness  on 


that  score.  The  fact  that  the  Doctor  is  a  physician  does 
not  give  him  any  greater  qualifications  to  testify  concern¬ 
ing  a  mental  capacity  than  that  of,  well,  employees,  for  in¬ 
stance,  of  the  Army  and  Navy  Club  who  have  been  here. 

By  Mr.  Hill  and: 

Q.  Dr.  Sinclair,  after  you  had  finished  your  examination, 
had  made  your  diagnosis  and  had  treated  Commander 
Dewey  on  that  occasion  about  which  you  have  testified,  on 
the  night  of  October  4,  1949,  did  he  make  any  request  of 
you?  A.  Yes.  To  protect  him. 

Q.  Well,  did  he  ask  you  anything  else?  A.  He  asked  me 
to  protect  him,  and  he  had  great  fear  of  his  son  Tate. 

Q.  Well  now,  what  did  he  tell  you  to  do,  when  you  got 
through  with  your  work  there?  Or  what  did  he  ask  you 
to  do?  A.  Just  to  protect  him. 

Q.  Well,  when  you  got  through  with  your  treat- 
735  ment  of  him,  you  were  ready  to  go,  weren’t  you? 

A.  Yes. 

Q.  Did  he  ask.  you  to  wait?  A.  I  don’t  recall  that  he 
asked  me  to  wait — yes,  he  did  ask  me  to  wait  He  gave 
me  a  card,  yes. 

Q.  Did  you  see  him  write  that  card?  A.  I  saw  him  write 
part  of  that  card. 

Q.  Now,  while  he  was  writing  that  card,  did  he  ask  you 
to  wait?  A.  Yes,  he  did. 

Q.  Did  you  wait  for  him?  A.  Yes. 

Q.  And  did  he  write  that  entire  card  while  you  were 
there  waiting  for  him?  A.  I  was  in  another  room,  yes. 

Q.  You  were  in  his  room  while  he  was  writing  part  of 
it?  A.  Part  of  it,  yes. 

Q.  And  you  waited  in  another  room  while  he  was  finish¬ 
ing  it?  A.  Yes. 

Q.  Do  you  remember  what  you  were  doing  while  he  was 
finishing  writing  that  card?  A.  No.  I  suppose  I  was  talk¬ 
ing  to  Edward,  I  suppose. 
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736  Q.  Dr.  Sinclair,  I  hand  yon  what  has  been  marked 
as  Defendants  Exhibit  68A,  and  I  ask  yon  whether 

or  not  yon  can  identify  the  handwriting  on  the  front  of 
that.  A.  Yes. 

Q.  Whose  handwriting  is  it?  A.  Commander  Dewey’s. 
Q.  And  was  that  signed  by — written  by  Commander 
Dewey  while  yon  were  waiting  for  him  on  that  occasion? 
A.  Yes. 

Q.  I  hand  yon  what  has  been  marked  as  Defendant’s 
Exhibit  68B,  and  I  ask  you  whether  or  not  yon  can  identify 
that  handwriting  on  both  sides  of  that  card.  A.  Yes. 

Q.  Whose  handwriting  is  that  on  both  sides  of  that  card? 
A.  Commander  Dewey’s. 

Q.  And  was  that  the  card  that  yon  testified  that  he 
wrote  part  of  in  your  presence  and  the  remainder 

737  while  yon  were  waiting  in  the  other  room  on  that 
night?  A.  Yes. 

Mr.  Hilland:  I  offer  it  in  evidence,  Your  Honor,  both 
68A  and  68B. 


738  (Defendant’s  Exhibits  68A  and  68B  heretofore 
marked  for  identification  were  received  in  evidence.) 

Mr.  Hilland :  Defendant’s  Exhibit  68 A  is  an  envelope 
signed  by  Commander  Dewey  and  it  is  addressed  to  Dr. 
Sinclair.  This  card  is  dated  October,  1949.  “My  dear  Dr. 
Sinclair :  For  God’s  sake  protect  me  from  Theodore  Macrea 
Dewey  whom  I  caught  poisoning  me  in  1936,  disowned  and 
kicked  him  out.  I  give  yon  complete  authority  over  me. 
Theodore  Gibbs  Dewey,  T7.S.N.  Retired.” 

Then  there  is  a  note 4 4  over ’  \ 

4 4  He  poisoned  Miss  Sinclair,  who  is  a  sainted  person  and 
so  is  my  good  son  Edward  Bradley  Dewey.  The  telephone 
has  been  ringing  to  annoy  me  for  near  twelve  years.  And 
thug-like  people  ringing  my  son’s  doorbell.  T.G.D.” 


739  By  Mr.  Hilland: 

Q.  Dr.  Sinclair,  I  believe  yon  testified  that  when 
yon  came  to  see  Commander  Dewey  that  night,  yon  fonnd 
him  sitting  on  the  side  of  the  bed,  and  he  was  shaking  ab¬ 
normally?  A.  Yes. 

Q.  Have  yon  ever  seen  him  with  as  mnch  palsy  as  yon 
saw  him  with  on  that  occasion,  either  before  or  since? 

Mr.  Clark :  I  object,  Yonr  Honor. 

The  Conrt :  He  has  already  said  no. 

Mr.  Hilland: 

Q.  I  hand  yon  what  has  already  been  marked  for  identi¬ 
fication  as  Defendants  Exhibit  69,  and  I  ask  yon  whether 
or  not  yon  can  identify  the  signature  that  appears  on  that? 
A.  Yes. 

Q.  And  whose  signature  is  it?  A.  Theodore  Gibbs  Dewey. 

Q.  Is  that  T.  G.  Dewey?  A.  T.  G.  Dewey,  that  is  right. 

Mr.  Hilland:  I  offer  this  in  evidence,  Yonr  Honor. 


741  The  Conrt :  Without  telling  me  who  prepared  this, 
Doctor,  do  yon  know  who  prepared  it? 

The  Witness :  I  don’t  believe  I  do,  no,  sir. 

The  Conrt :  Who  gave  it  to  yon  ? 

The  Witness :  I  suppose  Commander  Dewey  gave  it  to  me. 

The  Conrt :  Yon  say  yon  suppose  Commander  Dewey  gave 
it  to  yon. 

The  Witness:  That  is  the  only  one  who  could  give  it  to 
me. 

May  I  see  it? 

The  Conrt :  Yes,  certainly. 

The  Witness:  Yes,  I  remember  that.  I  don’t  recall  who 
prepared  it,  though. 

The  Court :  Who  gave  it  to  yon  ? 

The  Witness :  Commander  Dewey  gave  it  to  me. 

The  Court :  On  this  date,  January  16, 1950? 

The  Witness :  I  can’t  recall  the  date. 

The  Conrt :  Who  was  present  when  he  gave  it  to  yon  ? 
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The  Witness :  I  imagine  Edward  Dewey,  the  son,  and  Miss 
Sinclair. 

The  Court :  Speak  a  little  louder,  please. 

742  The  Witness:  I  imagine  Edward  Dewey,  the  son, 
and  Miss  Sinclair. 

The  Court :  Without  saying  what  it  was,  did  you  have  a 
conversation  with  Commander  Dewey  about  this? 

The  Witness :  I  think  at  various  times — 

The  Court :  When  he  gave  it  to  you  ? 

The  Witness:  I  don’t  recall  the  conversation  at  the  time 
he  gave  it  to  me,  no. 

The  Court :  Did  he  give  you  a  reason  for  having  written 
this  and  delivering  it  to  you  ? 

The  Witness :  I  don’t  recall  it. 


751  By  Mr.  Hilland : 

Q.  Dr.  Sinclair,  during  the  period  of  years  you 
were  attending  and  caring  for  Commander  Theodore  Gibbs 
Dewey  as  his  physician,  did  you  have  occasion  to 

752  examine  and  treat,  and  care  for  his  son,  Edward  B. 
Dewey?  A.  Yes. 

Q.  When  was  that?  A.  In  1949. 

Q.  Do  you  know  when  in  1949?  A.  Probably  September  or 
October. 

Q.  What  was  your  diagnosis  of  Edward’s  condition?  A. 
He  had  a  cardio-vascular  trouble  with  his  foot  and  leg. 
The  Court :  I  don’t  see  how  this  is  relevant. 

Mr.  Hilland:  To  show  how  it  ties  up — his  indisposition. 
The  Court :  I  wasn’t  sure. 

The  Witness :  I  thought  he  had  thrombosis  of  the  vessels. 
By  Mr.  Hilland: 

Q.  What  treatment  did  you  prescribe?  A.  Rest. 

Q.  And  was  Edward  B.  Dewey  confined  to  bed  after  that 
diagnosis?  A.  Yes. 

Q.  For  how  long?  A.  Several  weeks. 
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Q.  Was  lie  able  to  be  up  and  around  during  that  period? 
A.  He  was  able  to  do  it,  yes. 

753  Q.  Do  you  remember  how  long  he  was  in  and  out 
of  bed?  A.  Oh,  possibly  two  or  three  months. 

Q.  Did  that  continue  up  until  the  father’s  death?  A.  Yes. 
Q.  And  it  began  in  September  of  1949?  A.  It  may  have 
been  before  that,  but  he  told  me  about  it  in  September. 
Mr.  Hilland :  Your  witness. 

Eecross  Examination 

By  Mr.  Clark: 

Q.  Dr.  Sinclair,  will  you  tell  us  the  approximate  date 
you  first  met  Commander  Dewey?  A.  I  think  September  or 
early  October,  1946. 

Q.  Who  called  you  up  to  have  you  treat  him?  A.  Edward 
Dewey  and  Miss  Sinclair. 

Q.  The  time  you  saw  him  was  he  in  a  weakened  condition? 
A.  Yes. 

Q.  Could  he  get  out  of  bed?  A.  He  did  get  out  of  bed;  sat 
in  a  chair.  I  think  probably  he  required  some  help  at  that 
time. 

Q.  Did  he  tell  you  he  had  just  had  a  recent  sprain?  A.  Yes. 
Q.  Did  he  tell  you  the  history  of  it?  A.  Yes. 

Q.  Where  was  he  at  the  time  you  first  treated  him? 

754  A.  Colonial  Inn,  Annapolis.  , 

Q.  That  is  a  tourist  home,  isn’t  it?  A.  Yes. 

Q.  How  long  was  he  there?  A.  Probably  a  week  or  ten 
days. 

Q.  Did  you  then  recommend  he  be  removed  to  the  hotel? 
A.  I  don’t  recall  that  I  recommended  it  He  did  move  to  the 
hotel. 

Q.  And  you  did  not  object  to  moving  him?  A.  No, 

Q.  How  long  was  he  at  Bowling  Green?  A.  Probably  a 
week  or  two  weeks. 

Q.  That  was  all  the  time  he  was  in  Warrenton?  A.  Yes. 
Q.  How  did  he  come  to  Washington?  A.  By  car. 

Q.  An  automobile?  A.  Yes. 
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Q.  Do  you  know  how  he  was  taken  to  Warren  ton?  A.  By 
car. 

Q.  Wasn’t  it  by  ambulance?  A.  I  don’t  recall  that. 

Q.  Who  was  this  Phillip  Coe?  A.  A  male  nurse. 

Q.  A  male  nurse?  A.  In  that  capacity. 

755  Q.  Do  you  know  where  he  is  now?  A.  No. 

Q.  Did  he  live  in  Warrenton?  A.  Yes. 

Q.  How  long  was  he  with  Commander  Dewey?  A.  He  was 
with  him  while  he  was  up  at  Colonial  Inn. 

Q.  With  him  at  the  Warren  Green?  A.  I  don’t  recall. 

Q.  Where  did  he  come  from?  A.  From  Charlottesville. 

Q.  From  Charlottesville?  A.  I  think  so. 

Q.  How  long  was  he  at  the  Martinique  in  Washington? 
The  Court:  Who? 

Mr.  Clark:  Commander  Dewey. 

The  Witness :  He  was  there  until  during  1947. 

By  Mr.  Clark: 

Q.  All  during  1947  ?  A.  I  think  so.  Yes.  I  think  they  went 
to  Massachusetts  Avenue  in  1948. 

Q.  And  you  treated  him  at  the  Martinique?  A.  Yes. 

Q.  You  said  that  he  could  get  up  and  walk  then  about 
seventy-five  feet?  A.  Yes. 

756  Q.  Couldn’t  he  get  up  and  walk  before  that  when 
he  was  in  Warrenton?  A.  I  don’t  think  he  felt  like  it. 

I  don’t  think  he  was  strong  enough  then. 

Q.  Do  you  think  he  was  strong  enough  to  make  these 
moves  from  Charlottesville,  then  to  Warrenton,  then  to 
Washington?  A.  Yes,  he  obviously  was. 

Q.  Did  he  walk  in  Warrenton?  A.  No,  I  didn’t  see  him 
walk  in  Warrenton. 

Q.  What  was  the  night  you  called  upon  him  when  he  was 
excited,  you  say?  A.  That  was  October,  1949. 

Q.  And  he  told  you  three  cops  were  there  that  day?  A. 
Yes. 

Q.  Did  he  tell  you  when  they  were  there?  A.  I  think  a  few 
hours  before  I  got  there. 
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Q.  What,  exactly,  did  he  tell  you  concerning  that?  A.  He 
told  me  the  officers  had  come  in  to  examine  him  and  the 
place. 

Q.  To  examine  him?  A.  And  the  place. 

Q.  Did  he  tell  you  they  told  him  they  were  going  to  take 
him  away?  A.  He  didn’t  tell  me,  but  my  impression 

757  was  he  was  afraid  that  he  might  be  taken  away. 

Q.  That  he  might  be  taken  away  by  the  police?  A. 
I  believe  so. 

Q.  Did  he  tell  you  any  conversation  he  had  with  the  po¬ 
lice?  A.  I  don’t  recall.  He  said  they  had  been  there  and  he 
was  quite  upset  about  it,  himself. 

Q.  Who  was  with  him?  A.  I  believe  at  that  time  he  was 
alone,  but  Mr.  Dewey  and  Miss  Sinclair  were  in  the  apart¬ 
ment  at  the  time. 

Q.  They  let  you  in  the  apartment  and  let  you  in  the  room 
and  left  you  alone?  A.  Alone  with  him  part  of  the  time,  yes. 

Q.  Did  he  leave  the  room  and  write  this  note  (indicating 
Defendant’s  Exhibit  68B?  A.  No,  in  the  room. 

‘  Q.  You  left  while  he  was  writing  the  note?  A.  I  saw  him 
start  and  saw  him  finish. 

Q.  Did  he  discuss  it  at  the  time?  A.  No. 

Q.  Did  you  say  to  him  why  you  needed  the  note?  A.  No. 
Q.  Did  he  explain  why  he  gave  you  the  note?  A.  He  was 
worried  because  he  thought  they  might  take  him 

758  away. 

Q.  Did  you  tell  him  anything  to  allay  his  fear?  A. 

Yes. 

Q.  Did  you  reason  with  him?  A.  It  wasn’t  necessary. 

Q.  He  was  afraid  he  would  be  taken  away?  A.  Yes. 

Q.  Did  you  reason  with  him?  A.  I  told  him  they  wouldn’t 
take  him  away. 

Q.  In  spite  of  that,  he  wrote  a  note  to  you?  A.  Yes. 

Q.  Did  you  then  further  discuss  it  with  him?  A.  Not  at 
that  time. 

Q.  What  did  you  do  about  the  note?  A.  Bead  it,  kept  it 
Q.  Did  you  have  it  in  your  possession  at  the  beginning  of 
this  case?  A.  Up  to  the  beginning,  yes. 


Q.  Then  yon  turned  it  over  to  Mr.  Hilland?  A.  Yes. 

Q.  Did  you  ever  use  that  note  to  take  charge  of  him?  A. 
No. 

Q.  Actually,  the  note  had  no  value  to  you?  A.  It  may  have 
had. 

Q.  Except  as  evidence  in  this  case?  A.  Yes. 

759  Q.  What  value  did  it  have  to  you?  A.  No  one  ever 
made  any  effort  to  take  him  away. 

Q.  Now,  when  was  it  he  gave  you  this  typewritten  paper, 
dated  January  16, 1950,  which  you  have  identified  his  signa¬ 
ture  to?  January  16th?  A.  I  suppose  he  gave  it  to  me 
shortly  after  he  signed  it,  the  same  date,  probably. 

Q.  Were  you  up  there  visiting  or  treating  him  on  that 
occasion?  A.  Yes. 

Q.  What  time  of  the  day?  A.  In  the  afternoon. 

Q.  Who  was  there  at  the  time  ?  A.  Mr.  Edward  B.  Dewey 
and  Miss  Sinclair. 

Q.  Did  you  see  him  sign  this  in  your  presence?  A.  I  don’t 
recall  that. 

Q.  Had  you  discussed  it  with  him  prior  to  January  16, 
1950,  your  professional  obligations  in  regard  to  the  non¬ 
disclosure  of  information  about  him?  A.  I  don’t  recall  that 
I  did. 

Q.  How  did  this  happen  to  come  up,  did  he  bring  it  up  or 
did  you?  A.  I  said  Friday  I  didn’t  recall  what  incident 
brought  it  up.  I  still  do  not. 

760  Q.  Where  were  you  when  he  gave  it  to  you?  A.  La 
his  room. 

Q.  Where  did  he  have  the  paper?  A.  In  his  room. 

Q.  On  his  desk?  A.  On  the  table. 

Q.  He  picked  it  up  from  the  table  and  gave  it  to  you?  A. 
Yes. 

Q.  What  did  he  say,  what  was  his  reason?  A.  I  don’t 
recall  that  he  gave  me  any  reason. 

Q.  Didn’t  you  think  that  a  most  unusual  procedure?  A. 
I  don’t  see  why. 

Q.  Did  you  ask  him  why  he  needed  this  paper?  A.  I  think 
there  was  some  difficulty  with  the  apartment. 
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Q.  What  did  that  have  to  do  with  this  paper?  A.  He  must 
have  left  it  with  them. 

Q.  Whom?  A.  Edward  Dewey  and  Miss  Sinclair. 

Q.  In  other  words,  you  did  not  use  this  paper  yourself? 
A.  No. 

Q.  And  didn’t  have  any  occasion  to  use  it  until  this  trial? 
A.  No.  • 


762  HIRAM  T.  GRAY, 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 

By  Mr.  Hilland : 

Q.  Will  you  please  state  your  full  name?  A.  Hiram  T. 
Gray. 

Q.  What  is  your  age  ?  A.  Sixty-five. 

Q.  Where  do  you  live?  A.  3029  13th  Street,  Northwest. 
Q.  How  long  have  you  lived  in  Washington?  A.  Well,  I 
was  bom  in  Alexandria.  I  will  say  65  years. 

Q.  What  is  your  occupation?  A.  Bartender. 

Q.  Where  are  you  employed?  A.  At  the  Army  and 

763  Navy  Club. 

Q.  For  how  long?  A.  Fifteen  years. 

Q.  During  the  lifetime  of  Commander  Theodore  G. 
Dewey,  did  you  know  him?  A.  I  did. 

Q.  When  did  you  first  meet  him?  A.  About  fourteen  years 
ago. 

Q.  When  did  you  meet  him?  A.  I  used  to  see  him  passing 
through  the  bar. 

Q.  When  did  you  last  see  him?  A.  Oh,  I  guess  about  six 
years  ago. 

Q.  So  that  you  saw  him  over  a  period  of  about  eight 
years,  met  him  fourteen  years  ago;  right?  A.  Right. 

Q.  During  those  eight  years  that  you  used  to  see  him 
about  how  often  did  you  see  him?  A.  On  an  average  of  about 
once  a  week. 


Q.  During  that  period  of  eight  years  that  you  saw  him 
about  once  a  week,  did  you  ever  see  him  take  a  drink  of 
hard  liquor?  A.  Never. 

Q.  Did  he  ever  make  a  purchase  in  the  bar?  A.  No. 

Q.  Of  any  kind  of  drink?  A.  No. 

764  Q.  Did  you  ever  sell  him  a  soft  drink?  A.  Never. 
Q.  Were  you  in  the  downstairs  bar?  A.  I  am  down¬ 
stairs. 

Q.  What  hours  do  you  work?  A.  We  work — my  working 
day  is  from  twelve  to  eight  and  twelve  in  the  evening  until 
two. 

Q.  So  the  members  you  would  see  would  only  be  those 
who  came  to  the  downstairs  bar?  A.  Right. 

Q.  Did  you  ever  have  any  conversation  with  Commander 
Dewey?  A.  Only  he  would  come  over  and  speak  to  me  and 
he  would  pass  on  out 

Q.  Would  you  pass  on  his  mental  capacity?  A.  I  never 
gave  it  a  thought.  I  thought  he  was  all  right. 

Q.  In  your  opinion  was  he  capable  of  making  a  valid  deed 
or  contract?  A.  Absolutely. 

Q.  Did  you  ever  see  him  do  anything  abnormal?  A.  No. 
Q.  Did  you  ever  hear  him  say  anything  abnormal?  A.  No. 
Q.  Was  he  pleasant  or  unpleasant?  A.  He  was 

765  very  pleasant  to  the  employees. 

Q.  Did  you  ever  meet  his  son  Edward  B.  Dewey? 
A.  I  met  this  one  (pointing  to  the  defendant).  I  only  knew 
he  had  one. 

Q.  Did  you  observe  the  relationship  between  Edward  B. 
Dewey  and  his  father?  A.  It  was  very  cordial. 

Q.  Did  you  ever  know  his  other  son?  A.  No,  sir. 

Mr.  Hilland:  Your  witness. 

Cross  Examination 

By  Mr.  Clark : 

Q.  Mr.  Gray,  Commander  Dewey  never  discussed  any 
family  affairs  with  you?  A.  No,  sir. 

Q.  Or  the  other  son  Theodore  Macrea  Dewey?  A.  No,  sir. 
Q.  You  met  him  in  1936,  did  you  not?  A.  About  that  time. 


Q.  And  you  had  not  known  him  at  all  prior  to  1936?  A. 
Only  seen  him  pass  through  the  bar  to  the  drug  store. 


766  NAPOLEON  B.  BELL, 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Hilland: 

Q.  Will  you  please  state  your  full  name?  A.  Napoleon 
B.  BelL 

Q.  And  your  age?  A.  Forty-nine. 

Q.  Where  do  you  live?  A.  I  live  at  1426  Jackson,  North¬ 
east. 

Q.  How  long  have  you  lived  in  Washington?  A.  Since 
1923,  in  April 

Q.  What  is  your  occupation?  A.  Bartender  at  the  Army 
and  Navy  Club. 

Q.  How  long  have  you  been  employed  at  the  Army  and 
Navy  Club?  A.  Twenty-five  years. 

Q.  During  his  lifetime  did  you  know  the  testator,  Com¬ 
mander  Theodore  Gibbs  Dewey?  A.  Which  Dewey? 

Q.  Did  you  know  him,  Commander  Theodore  Gibbs 
Dewey,  during  his  lifetime?  A.  I  knew  him  when  he 

767  came  in  the  Club. 

Q.  When  did  you  first  meet  him?  A.  Oh,  when  I 
was  employed  as  a  bellboy. 

Q.  How  long  ago  was  that?  A.  Up  to  1936.  Then  I 
trained  and  was  made  a  bartender. 

Q.  When  did  you  first  come  there  as  a  bellboy?  A.  In 
1925  or  1926,  one. 

Q.  Did  you  meet  Commander  Dewey  at  that  time?  A. 
Yes,  I  saw  him  in  the  Club  at  that  time. 

Q.  Was  he  living  at  the  Club  at  that  time?  A.  I  don’t 
know,  sir.  I  know  I  used  to  see  him  in  there. 

Q.  How  often  did  you  see  him?  A.  Practically  every  day. 


Q.  When  you  were  the  bellboy  there  where  were  you 
stationed?  A.  In  the  front.  On  the  bench,  you  know. 

Q.  On  the  first  floor?  A.  Yes,  sir. 

Q.  Just  inside  the  door?  A.  Right. 

Q.  After  you  first  met  him  on  that  position,  you  said  you 
saw  him  practically  every  day :  For  how  many  years  would 
you  say  you  saw  him  practically  every  day?  A.  Oh,  when  I 
was  bellboy  I  used  to  see  him,  but  when  I  was  made  a  bar¬ 
tender  I  did  not  see  him. 

768  Q.  Were  you  in  the  service?  A.  Yes,  sir. 

Q.  What  branch?  A.  The  infantry. 

Q.  When?  A.  1942,  November. 

Q.  How  long  were  you  away  in  the  service?  A.  I  was 
away  in  1942 ;  came  back  in  1945,  July. 

Q.  When  you  became  a  bartender,  that  was  in  1936  you 
said?  A.  Well,  when  prohibition — 

Q.  (Interposing)  That  was  in  1933.  A.  When  liquor  came 
back. 

Q.  When  that  occurred,  did  you  become  a  bartender?  A. 
Yes,  sir. 

Q.  In  what  bar  were  you  stationed?  A.  In  the  men’s  bar, 
on  the  first  floor. 

Q.  That  is  in  the  back  of  the  Club?  A.  Yes,  sir. 

Q.  Are  you  stationed  there  now?  A.  No,  in  the  Wine 
Room. 

Q.  From  the  time  you  came  back  from  the  Army,  were 
you  there  all  the  time?  A.  Until  I  was  called  to  the  service. 
Q.  While  you  were  a  bellboy  on  the  first  floor,  you  saw 
Commander  Dewey  every  day?  A.  Yes,  sir. 

769  Q.  After  you  became  a  bartender,  between  that 
time  and  in  1942  when  you  went  into  the  Army,  how 

often  did  you  see  him?  A.  I  didn’t  see  him  much.  He  did 
not  come  around  the  bar  much.  Once  or  twice  a  week  he 
would  come  around  and  go  to  the  men’s  room. 

Q.  One  must  go  through  the  men’s  bar?  A.  Yes,  sir,  right 
around  on  the  side. 

Q.  You  would  see  him  coming  from  the  men’s  room?  A. 
Yes. 
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Q.  Did  you  ever  see  him  take  a  drink  of  hard  liquor 
during  the  period  of  years  that  you  were  a  bartender  there? 
A.  No,  sir. 

Q.  Did  you  see  him  do  anything  strange  or  abnormal?  A. 
No,  sir. 

Q.  Did  you  ever  see  him  do  anything  unusual?  A.  No. 

Q.  Did  you  ever  hear  him  say  anything  strange  and  ab¬ 
normal?  A.  No,  sir. 

Q.  Did  you  form  an  opinion  about  his  mental  capacity? 
A.  No,  sir. 

Q.  You  had  no  opinion?  A.  All  I  can  say  he  was  all  right 
when  he  came  around  the  Club. 

770  Q.  In  your  opinion,  he  was  all  right  mentally?  A. 
From  what  I  could  see. 

Q.  He  was  normal  in  every  respect?  A.  He  looked  like  it. 
Q.  In  your  opinion  was  he  of  sound  and  disposing  mind 
and  memory  and  capable  of  making  a  valid  deed  or  con¬ 
tract?  A.  I  did  not  see  him  much.  I  never  did  say  anything 
to  him  but  from  what  I  could  see  about  him,  I  could  see  he 
was  all  right. 

Q.  What  kind  of  disposition  did  he  have,  pleasant  or  un¬ 
pleasant?  A.  He  was  pleasant. 

Mr.  Hilland :  Your  witness. 

Cross  Examination 

By  Mr.  Clark: 

Q.  Mr.  Bell,  do  you  know  Mr.  Theodore  Macrea  Dewey, 
his  son?  A.  His  son? 

Q.  The  gentleman  sitting  here  (indicating  the  plaintiff)  ? 
A.  I  have  seen  him. 

Q.  Have  you  ever  seen  him  around  the  Club  with  his 
father?  A.  I  don’t  know.  I  have  seen  him  in  there.  I  used 
to  see  the  other  man  with  his  father. 

Q.  Of  recent  years,  Mr.  Theodore  Macrea  Dewey 

771  has  been  a  member  of  the  Club,  but  back  in  the  earlier 
days  when  you  were  a  bellhop,  did  you  see  him  there 

in  younger  days  with  his  father?  A.  I  don’t  know.  I  used 
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to  see  him  in  there.  I  nsed  to  see  him  more  (indicating  the 
defendant). 

Q.  He  had  come  in  with  his  father?  A.  That  one,  yes 
(indicating  the  defendant). 

Q.  Did  Commander  Dewey  ever  discuss  with  yon  his  son 
Theodore?  A.  No,  sir. 

Q.  Did  he  ever  mention  him  at  all?  A.  No,  sir. 


WILLIAM  H.  CRAWFORD, 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Hilland : 

Q.  Will  you  please  state  your  full  name?  A.  William  H. 
Crawford. 

Q.  Will  you  state  your  age,  please?  A.  Thirty- 
772  eight. 

Q.  Where  do  you  reside?  A.  800  South  Overlook 
Drive,  Alexandria. 

Q.  How  long  have  you  lived  in  the  Washington  area?  A. 
Sixteen  years. 

Q.  What  is  your  occupation?  A.  Manager  of  the  Army 
and  Navy  Club. 

Q.  For  how  long?  A.  Since  1944  or  1945 — the  latter  part 
of  1944  or  1945. 

Q.  Were  you  employed  there  prior  to  that  time?  A.  Yes, 
sir. 

Q.  In  what  capacity?  A.  Clerk,  in  the  front  office. 

Q.  When  did  you  become  an  employee  first?  A.  The  latter 
part  of  1938. 

Q.  During  his  lifetime,  did  you  know  Commander  Theo¬ 
dore  G.  Dewey,  the  testator  in  this  case  ?  A.  Yes,  sir. 

Q.  When  did  you  first  meet  him?  A.  The  latter  part  of 
1938. 

Q.  Where  did  you  first  meet  him?  A.  At  the  Army  and 
Navy  Club. 
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Q.  When  did  yon  last  see  him?  A.  Jnst  abont  the  begin¬ 
ning  of  the  war,  1941  or  1942. 

Q.  Where?  A.  At  the  Army  and  Navy  Club. 

773  Q.  Did  yon  go  into  the  Army  abont  that  time?  A. 
No,  sir. 

Q.  Yon  did  not  go  into  the  service?  A.  No. 

Q.  After  yon  met  him  dnring  the  latter  part  of  1938,  how 
often  did  yon  see  him  after  that?  A.  Oh,  I  wonld  see  him 
abont  two,  three  or  fonr  times  a  week. 

Q.  Where?  A.  In  the  Army  and  Navy  Clnb. 

Q.  Did  yon  have  conversations  with  him?  A.  Now  and 
then,  yes,  sir. 

Q.  Did  yon  form  an  opinion  of  his  mental  condition?  A.  I 
never  thonght  of  it  before. 

Q.  Did  yon  ever  see  him  do  anything  strange  or  abnormal  ? 
A.  No,  sir. 

Q.  Did  yon  ever  hear  him  say  anything  strange  or  ab¬ 
normal?  A.  Not  that  I  know  of. 

Q.  In  yonr  opinion  was  he  capable  of  making  a  valid  deed 
or  contract?  A.  The  little  contact  I  had  with  him  he  seemed 
of  sonnd  mind. 

Q.  In  other  words,  he  was  normal  in  all  respects  from 
what  yon  observed?  A.  Yes,  sir. 

774  Q.  Did  he  maintain  a  mail  box  at  the  Army  and 
Navy  Clnb?  A.  He  and  his  son. 

Q.  He  and  his  son?  A.  Edward  B.  Dewey. 

Q.  Will  yon  state  whether  all  those  years  they  had  a  mail 
box  at  the  Army  and  Navy  Club — 

A.  (Interposing)  Yes,  sir. 

Q.  Did  Commander  Dewey  get  mail  at  the  Army  and 
Navy  Clnb  regnlarly?  A.  The  mail  came  for  them,  yes,  sir. 

Q.  Did  yon  see  him  from  time  to  time  go  to  the  mail  box? 
A.  Commander  Dewey  or  his  son? 

Q.  Commander  Dewey.  A.  I  can’t  recall,  no.  Most  of  the 
time  his  son  picked  up  his  mail 
Q.  Where  did  you  see  him  go  when  he  came  there?  A. 
Where  did  he  go? 
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Q.  Yes.  A.  In  the  Club? 

Q.  Yes.  A.  Most  of  the  time  he  went  downstairs  to  the 
card  room. 

Q.  About  how  often  did  yon  see  him  go  downstairs  to  the 
card  room?  A.  Two  or  three,  four  times  a  week,  I  imagine 
I  would  see  him. 

775  Q.  By  what  means  did  he  go  down  into  the  card 
room?  A.  The  steps. 

Q.  He  walked  down  the  steps  and  walked  up  the  steps? 
A.  Yes. 

Q.  Did  you  see  him  go  to  the  check  room?  A.  I  think  I 
have,  yes,  sir. 

Q.  Did  you  see  him  go  there  and  leave  his  coat  and  go 
and  get  it  from  time  to  time  ?  A.  I  think  so. 

Q.  During  that  time  when  you  were  on  the  front  desk, 
did  you  have  occasion  to  cash  checks  for  him?  A.  Yes,  sir. 

Q.  About  how  often  did  you  cash  checks  for  him?  A.  I 
can’t  say  how  often  but  quite  often  throughout  the  period. 

Q.  Did  he  pay  his  bill  at  the  Club  from  time  to  time?  A. 
I  don’t  recall  that.  It  seems  his  son  paid  both  their  bills 
together. 

Q.  How  about  in  the  earlier  period,  in  1938,  when  you 
were  seeing  Commander  Dewey  regularly?  A.  I  don’t  recall. 

Q.  Did  you  ever  see  him  drive  an  automobile?  A.  Com¬ 
mander  Dewey? 

Q.  Yes.  A.  No,  sir. 

776  Q.  Did  you  see  him  get  out  of  an  automobile  at  the 
Club  from  time  to  time  ?  A.  Yes,  sir. 

Q.  Did  you  see  him  get  in?  A.  Yes,  sir. 

Q.  When  you  would  see  him  get  in  was  it  parked  out 
front?  A.  Yes,  sir. 

Q.  Who  was  driving  it  when  you  would  see  him  on  those 
occasions?  A.  His  son. 

Q.  When  he  would  get  out  of  an  automobile  at  the  Club 
who  was  driving  it  on  those  occasions  ?  A.  His  son. 

Q.  Did  his  son  let  him  out  in  front  of  the  Club?  A.  Yes, 
sir. 
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Q.  And  then  would  the  son  drive  on?  A.  I  think  so,  yes. 
Mr.  Hilland :  Your  witness. 


By  Mr.  Clark : 

Q.  Mr.  Crawford,  was  the  mail  box  at  the  Army  and  Navy 
Club  jointly  rented  by  Edward  and  his  father?  A.  We  had 
both  their  names  listed  on  it,  but  the  mail — 

Q.  (Interposing)  The  mail  for  both  went  in  the  same 
box?  A.  Yes,  sir. 

777  Q.  On  most  occasions,  did  Edward  get  the  mail? 
A.  Mostly. 

Q.  Do  you  recall  any  particular  instances  when  Com¬ 
mander  Dewey  got  the  mail?  A.  No. 

Q.  I  think  you  further  testified  the  son  paid  both  bills 
together;  do  you  know  whether  or  not  he  gave  his  check? 
A.  Both  the  bills  were  at  the  desk  and  he  gave  one  check 
for  them. 

Q.  Whose  check?  A.  His  son’s. 

Q.  You  are  pretty  sure  of  that?  A.  Yes,  sir. 

Q.  Did  he  ever  discuss  his  other  son  with  you?  A.  No,  sir. 
Q.  You  did  not  know  Commander  Dewey  prior  to  1936? 
A.  No,  sir. 


778  HARRY  NORMAN  GLASGOW, 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 

By  Mr.  Hilland : 

Q.  Will  you  please  state  your  full  name?  A.  Harry 
Norman  Glasgow. 

Q.  And  where  do  you  reside?  A.  At  5906  Wilson  Lane, 
Bethesda,  Maryland. 

Q.  How  long  have  you  lived  in  the  Washington  area?  A. 
All  my  life. 
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Q.  What  is  your  occupation!  A.  I  am  Assistant  Treasurer 
of  the  Union  Trust  Company. 

Q.  How  long  have  you  been  employed  by  the  Union  Trust 
Company?  A.  Twenty-seven  years. 

Q.  During  his  lifetime,  did  you  know  the  testator,  Com¬ 
mander  Dewey?  A.  I  did. 


780  Q.  Did  the  testator,  Commander  Theodore  Gibbs 
Dewey,  have  a  safety  deposit  box?  A.  He  did. 

Q.  In  the  Union  Trust  Company?  A.  He  did. 

Q.  When  did  he  first  rent  that  box?  A.  The  earliest  date 
I  see  here  is  July  3, 1928. 

Q.  In  what  name  was  it  rented  at  that  time?  A.  Under 
the  name  T.  G.  Dewey  and  E.  B.  and  Mr.  T.  M.  Dewey. 

Q.  All  three,  that  is  right?  A.  Yes. 

781  Q.  How  long  did  it  remain  in  those  three  names? 
A.  Until  July  3, 1937. 

Q.  Then  what  change  occurred  in  that —  A.  To  Com¬ 
mander  T.  G.  and  Mr.  Edward  Bradley  Dewey. 

Q.  And  for  how  long  did  it  continue  to  be  carried  in  those 
two  names?  A.  It  was  carried  that  way  until  the  time  of 
surrender,  July  8, 1943. 

Mr.  Clark :  What  was  that  date  again? 

The  Witness :  July  8, 1943. 

783  GEORGE  F.  MAHONEY, 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
ByMr.Hilland: 

Q.  Will  you  please  state  your  full  name?  A.  George  F. 
Mahoney. 

784  Q.  How  old  are  you?  A.  Sixty-eight. 

Q.  Where  do  you  live?  A.  I  live  at  The  Cordova, 
20th  and  Florida  Avenue. 
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Q.  How  long  have  yon  lived  in  Washington?  A.  Since 
1923. 

Q.  What  is  your  occupation?  A.  I  am  retired. 

Q.  What  was  yonr  occupation  before  you  retired?  A.  I 
was  employed  by  the  Union  Trust  Company,  safe  deposit 
department. 

Q.  When  did  you  first  become  employed  by  the  Union 
Trust  Company?  A.  In  1935. 

Q.  During  his  lifetime,  did  you  know  the  testator,  Com¬ 
mander  Theodore  Gibbs  Dewey?  A.  I  did. 

Q.  When  did  you  first  meet  him?  A.  I  can’t  recall  now. 

Q.  Where?  A.  In  the  safe  deposit  department  at  the 
Union  Trust  Company. 

Q.  Was  it  about  the  time  you  first  became  employed 
there  ?  A.  Around  about  that  time. 

785  Q.  In  other  words,  you  first  knew  him  around 
1935?  A.  Yes. 

Q.  During  1935  and  ’36  about  how  many  times  did  you 
see  him  ?  A.  I  would  say  about  once  a  month. 

Q.  About  a  dozen  times  a  year?  A.  About  twelve  times 
a  year. 

Q.  Where  on  those  occasions?  A.  In  the  safe  deposit 
department. 

Q.  Did  you  converse  with  him  when  he  came  in?  A.  No 
more  than  a  general  salutation. 

Q.  Did  you  form  an  opinion  as  to  his  mental  capacity? 
A.  Yes. 

Q.  In  your  opinion  was  he  of  sound  mind  and  memory  and 
capable  of  executing  a  valid  deed  or  contract?  A.  Yes,  he 
was. 

Q.  When  you  saw  him  those  dozen  times  in  1935  and  in 
1936  was  he  accompanied  by  anybody?  A.  As  well  as  I  can 
remember  he  was  not. 

Q.  In  other  words,  he  came  in  alone?  A.  Yes,  sir. 


787 


Q.  Do  you  recall  the  last  time  you  saw  Commander 
Dewey?  A.  No,  sir,  I  don’t. 
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Q.  Can  yon  fix  the  time  approximately?  A.  No,  sir,  I 
cannot. 

Q.  Do  yon  recall  when  he  stopped  renting  the  box?  A. 
No,  sir,  I  don’t  remember  that. 

Q.  Yon  don’t  remember?  A.  No,  sir. 

Q.  For  abont  how  many  years  did  yon  see  him  coming  in 
and  ont  of  the  safe  deposit  department?  A.  Well,  it  was 
1935. 1  don’t  remember  when  he  did  np  nntil  that  time. 

Q.  Yon  saw  him  for  a  period  of  years  from  1935  np  to  his 
death?  A.  Yes,  sir. 

788  Q.  Was  there  anytime  dnring  the  years  yon  saw 
him  coming  in  and  ont  from  1935,  that  Commander 

Dewey,  in  yonr  opinion,  was  not  of  sonnd  mind  and  capable 
of  executing  a  valid  deed  or  contract?  A.  No,  sir. 

Q.  In  other  words,  throughout  those  years  he  was  of 
sonnd  mind  and  capable  of  executing  a  valid  deed  or  con¬ 
tract?  A.  Yes,  sir. 

Mr.  Hilland :  Yonr  witness. 

Cross  Examination 

By  Mr.  Clark: 

Q.  Mr.  Mahoney,  when  did  yon  retire  from  the  Union 
Trust  Company?  A.  In  November,  1948. 

Q.  Were  yon  on  duty  in  the  safe  deposit  department  of 
the  Union  Trust  Company  in  1943  ?  A.  Yes,  sir. 

Q.  During  the  entire  year?  A.  Yes,  sir. 

Q.  Was  anyone  else  on  duty  with  yon  at  the  time?  A. 
Yes,  sir. 

Q.  And  who  was  that?  A.  Do  yon  want  the  names? 

Q.  Names  of  everyone  on  duty  with  yon  dnring  the  year 
1943.  A.  James  Brennan,  George  Donovan,  and  there 

789  was  a  third.  We  had  right  many  changes  there  dnring 
that  period. 

Q.  Are  they  still  with  the  bank?  A.  Mr.  Brennan  is;  he 
is  still  with  the  bank. 

Q.  How  abont  Mr.  Donovan?  A.  He  left,  I  think,  in  1944 
or  1945. 
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Q.  Do  you  know  whether  he  is  still  in  Washington?  A. 
Yes. 

Q.  Do  you  know  his  address  ?  A.  No,  but  I  know  who  he 
is  employed  by,  though. 

Q.  Who?  A.  Woodward  and  Lothrop. 

Mr.  Hilland :  Which  one  is  that,  employed  by  Woodward 
and  Lothrop  ? 

Mr.  Clark :  Mr.  Donovan. 

By  Mr.  Clark: 

Q.  Did  you  know  the  caveator,  Mr.  Theodore  Macrea 
Dewey?  A.  What  is  that? 

Q.  Do  you  know  the  caveator,  Mr.  Theodore  Macrea 
Dewey?  A.  Yes,  sir. 

Q.  Did  you  know  him  around  this  time  he  also  had  a  box 
at  the  Union  Trust  Company? 

Mr.  Hilland :  I  don’t  object,  Your  Honor,  if  we  might — 

By  Mr.  Clark : 

Q.  Do  you  see  him  in  the  courtroom?  A.  Yes,  sir, 
790  he  is  sitting  over  there  (pointing  to  Edward  B. 

Dewey,  the  defendant). 

Mr.  Clark :  That  is  Mr.  Edward  B.  Dewey. 

The  Court :  Point  to  him. 

Mr.  Clark :  This  is  Theodore  Macrea  Dewey ;  do  you  know 
him  ?  A.  No,  sir.  It  is  the  first  time  I  ever  saw  him. 

Q.  Did  Commander  Dewey  ever  discuss  any  of  his  family 
affairs  with  you  ?  A.  No,  sir. 

Q.  And  he  never  mentioned  his  son,  Theodore  Macrea 
Dewey?  A.  No,  sir. 

Q.  This  was  a  joint  safe  deposit  box?  A.  Yes,  sir. 

Q.  Who  else  was  on  the  card?  A.  Commander  Dewey  and 
the  gentleman  there  (indicating  the  defendant),  his  son. 

Q.  Edward  Bradley  Dewey?  A.  Yes,  sir. 

Q.  Edward  Bradley  Dewey  here,  did  he,  on  occasion,  come 
in  and  come  and  go  into  the  box?  A.  Yes,  sir,  he  did. 

Q.  Did  he  come  in  with  his  father  also?  A.  I  can’t  recall 
together.  I  think  it  was  a  separate  entrance. 
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791  Q.  But  both  of  them  made  visits  to  the  box?  A. 
Either  one  had  the  right  of  access. 

•  ••••••••• 

793  ARTHUR  L.  MANLEY, 


was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  Examination 

By  Mr.  Hilland : 

Q.  Please  state  your  full  name?  A.  Arthur  Leonard  Man- 
ley. 

Q.  And  where  do  you  reside?  A.  3838  Calvert  Street, 
Northwest. 

794  Q.  What  is  your  occupation?  A.  I  am  Assistant 
Treasurer  of  the  National  Press  Building  Corpora¬ 
tion. 

The  Court :  Of  the  what  ? 

The  Witness :  Assistant  Treasurer  of  the  National  Press 
Building  Corporation. 

By  Mr.  Hilland : 

Q.  On  March  3,  1941,  were  you  a  Notary  Public  in  and 
for  the  District  of  Columbia?  A.  Yes,  sir. 

Q.  I  hand  you  what  has  been  marked  as  Defendant’s  No. 
71  for  identification  and  call  your  attention  to  page  9  there¬ 
of,  and  ask  you  whether  or  not  that  page  bears  your  signa¬ 
ture?  A.  Yes,  it  does. 

Q.  Have  you  signed  there  as  a  Notary  Public?  A.  I  have. 
Q.  And  this  is  your  handwriting  up  there  in  that  blank 
(indicating)?  A. No, sir. 

Q.  But  the  signature  in  this  blank  here,  over  Notary 
Public  in  and  for  the  District  of  Columbia,  my  commission 
expires  May  14,  1948, — that  year  is  illegible — that  is  your 
handwriting?  A.  Yes,  sir. 

795  Q.  Do  you  remember  the  facts  and  circumstances 
under  which  you  took  that  acknowledgment?  A.  No, 


sir. 
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Q.  You  do  not?  A.  No,  sir. 

Q.  Do  you  remember  where  you  took  it?  A.  I  am  not 
positive  whether  it  was  taken  in  my  office  or  the  offices  of 
now  Judge  Bastian. 

Q.  You  mean  Walter  Bastian?  A.  Yes,  sir. 

Q.  Whose  office  at  the  time  was  in  the  National  Press 
Building?  A.  Yes,  sir. 

Q.  Yours  also?  A.  Yes,  sir. 

Q.  And  during  that  period  of  time,  did  you  do  Notary 
work  for  him?  A.  Yes,  sir. 

Q.  I  call  your  attention  to  the  signature  appearing  in  the 
upper  right-hand  of  that  page  under  the  words  “Signed, 
sealed  and  delivered  in  the  presence  of:”  do  you  know 
whose  signature  that  is?  A.  W.  M.  Bastian. 

'  Q.  And  that  is  Judge  Bastian?  A.  Yes,  sir. 

796  Q.  And  opposite  that  appears  the  name  “Theodore 
G.  Dewey”;  did  you  see  Theodore  G.  Dewey  sign 
his  name  to  that  paper  ?  A.  I  did. 

Q.  On  what  date  did  you  see  him  sign  it?  A.  It  would 
have  been  the  3rd  day  of  March,  1941. 

Q.  And  your  best  recollection  it  was  either  done  in  your 
office  or  Mr.  Bastian ’s  office  on  that  date?  A.  Yes,  sir. 

Q.  At  that  time  did  you  form  an  opinion  of  the  mental 
capacity  of  Theodore  G.  Dewey?  A.  No,  sir. 

Q.  When  you  take  an  acknowledgment  of  a  person  on  an 
instrument  of  any  kind  don’t  you  form  an  opinion  of  his 
mental  capacity  to  execute  it?  A.  Yes,  sir.  Excuse  me. 

Q.  You  do  that  in  all  cases  ?  A.  Yes,  sir. 

Q.  Was,  in  your  opinion,  Theodore  G.  Dewey,  of  sound 
and  disposing  mind  and  memory  and  capable  of  executing 
a  valid  deed  or  contract  at  that  time  ?  A.  Yes,  sir. 

Q.  And  that  was  as  of  March  3, 1941?  A.  Yes,  sir. 


803  JAMES  M.  JOHNSTON, 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 
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Direct  Examination 

By  Mr.  Hilland: 

Q.  Will  you  please  state  yonr  fnll  name?  A.  James 

804  M.  Johnston. 

Q.  How  old  are  you,  Mr.  Johnston?  A.  Fifty-five, 
Q.  Where  do  you  live?  A.  7400  Connecticut  Avenue. 

Q.  How  long  have  you  lived  in  Washington?  A.  Approxi¬ 
mately  thirty  years. 

Q.  What  is  your  occupation?  A.  Investment,  banking. 

Q.  For  how  long  have  you  been  engaged  in  that  business 
in  Washington  ?  A.  Thirty  years. 

Q.  Of  what  firm  are  you  a  member?  A.  Johnston,  Lemon 
&  Company. 

Q.  What  was  the  firm  before?  A.  A  partnership.  The 
name  was  once  Irving  &  Johnston.  Subsequently  it  was 
changed  through  the  partnership  change  to  Johnston, 
Lemon  &  Company. 

Q.  Where  is  your  office?  A.  In  the  Southern  Building. 

Q.  How  long  have  you  been  in  that  building?  A.  Since 
1932. 

Q.  Where  were  you  prior  to  that?  A.  We  were  in  the 
Shoreham  Building  three  years  prior  to  that  and  previously 
the  Woodward  Building. 

805  Q.  At  15th  and  H  Street?  A.  Yes. 

Q.  During  his  lifetime,  did  you  know  the  testator, 
Commander  Theodore  Gibbs  Dewey?  A.  Yes,  sir. 

Q.  Where  did  you  first  meet  him?  A.  Shortly  after  I  went 
into  business  here. 

Q.  Can  you  fix  the  time  a  little  more  specifically  than 
that?  A.  Around  T9  or  ’20. 

Q.  Where  did  you  first  meet  him?  A.  In  our  office. 

Q.  In  the  Woodward  Building?  A.  Yes,  sir. 

Q.  What  was  the  firm  at  that  time?  A.  Irving  &  Johnston. 
Q.  Under  what  circumstances  did  you  meet  Commander 
Dewey?  A.  He  was  a  client  of  ours. 
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Q.  Later  did  he  become  a  client  of  your  present  firm?  A. 
Yes,  sir. 

Q.  For  how  long  did  he  continue  to  be  a  client?  A.  For 
the  entire  thirty  years. 

Q.  When  did  you  last  see  him?  A.  I  saw  him  in,  I  think 
it  was,  the  latter  part  of  1939. 

806  Q.  Where?  A.  In  his  apartment. 

Q.  Who  was  present  at  that  time?  A.  Mr.  Richards 
of  my  firm  was  there. 

Q.  Is  that  Ralph  Richards?  A.  Yes.  And  Mr.  Flemming 
was  there. 

Q.  Mr.  Robert  Flemming. 

The  Court :  You  don’t  mean  of  Riggs  Bank? 

Mr.  Hilland :  No,  Your  Honor. 

The  Witness :  Mr.  Edward  Dewey  was  there,  and  I  think 
a  couple  of  other  people.  Miss  Sinclair,  I  believe. 

By  Mr.  Hilland : 

Q.  Commander  Dewey,  of  course,  and  you  were  there?  A. 
Right. 

Q.  During  the  thirty  years  you  knew  Commander  Dewey, 
how  often  did  you  see  him?  A.  He  used  to  drop  in  quite 
often  and  visit  and  talk  about  business ;  no  regular  schedule. 
He  just  dropped  in  when  he  had  business  to  do. 

Q.  Take  the  middle  of  1930,  1936  and  1937,  during  those 
years,  about  how  frequently  did  you  see  him?  A.  I  don’t 
recall  exactly.  Probably  on  an  average  of  once  a  month; 
probably  oftener. 

Q.  When  he  came  in  the  office,  who  took  care  of 

807  his  business  for  him?  A.  I  handled  his  account. 

Q.  You  personally  handled  his  account?  A.  Yes, 
sir. 

Q.  Did  you  have  conversations  with  him?  A.  Oh,  yes.  We 
talked  about  securities,  investments  and  so  forth. 

Q.  For  how  long?  A.  About  ten  to  fifteen  minutes  or  he 
might  stay  around  and  visit  for  a  half  hour  or  so. 

Q.  In  1936,  during  the  year  1936,  was  your  firm  doing 
business  with  him?  A.  Yes. 


386 


Q.  During  that  year  did  yon  have  occasion  to  form  an 
opinion  abont  his  mental  capacity?  A.  Yes,  I  think  so. 

Q.  In  yonr  opinion  was  he  of  sound  and  disposing  mind 
and  memory  and  capable  of  executing  a  valid  deed  or  con¬ 
tract?  A.  Yes,  sir. 

7  * 

Q.  During  that  period  of  time  did  your  firm  ever  enter 
into  contracts  to  buy  and  sell  for  his  account?  A.  All  along 
there. 

Q.  And  that  was  true  throughout  the  period  you  knew 
him?  A.  It  was. 

808  Q.  Did  you  ever  have  any  different  opinion  about 
the  mental  capacity  of  Commander  Dewey  during  the 

years  that  you  saw  him?  A.  No. 

Q.  During  any  time  in  those  years  did  you  have  any 
different  opinion,  any  doubt  about  his  mental  capacity?  A. 
None  whatever. 

Q.  Did  he  discuss  his  business  with  you  intelligently?  A. 
Yes,  sir. 

Q.  Did  you  ever  hear  him  say  anything  strange,  unusual, 
or  abnormal?  A.  No,  sir. 

Q.  When  he  came  to  your  office  and  saw  you  on  those 
occasions  was  he  alone  or  accompanied  by  someone?  A.  He 
was  alone  most  of  those  times,  I  would  say.  Edward  has  been 
with  him. 

Q.  He  was  mostly  alone  on  those  occasions?  A.  Alone, 
yes,  sir. 

Q.  Did  he  at  any  time  in  your  presence  appear  to  be 
dominated  by  Edward?  A.  I  didn’t  think  so. 

Q.  Who  carried  on  the  conversation  with  him  when  he 
came  in  with  Edward  ?  A.  The  father. 

Q.  Did  Edward  at  any  time?  A.  Not  with  the  busi- 

809  ness.  A  few  times  he  might  have  discussed  about 
bonds.  On  all  deals  I  dealt  with  the  old  man. 

Mr.  Hilland:  Keep  your  voice  up,  please. 

Q.  When  Edward  came  in  with  his  father,  where  would 
Edward  be?  A.  Sometimes  in  the  office  and  at  other  times 
in  the  outer  offices. 
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Q.  Did  his  father  ever  discuss  with  you  what  he  intended 
to  do  with  the  securities  he  had  with  your  firm!  A.  He  told 
me  he  intended  to  transfer  his  securities  to  Edward. 

Q.  Do  you  remember  when  he  told  you  that?  A.  Well,  it 
has  been  a  number  of  years  ago.  I  couldn’t  identify  the 
year. 

Q.  Did  he  tell  you  about  it  on  more  than  one  occasion? 
A.  As  I  recall,  on  two  or  three  occasions  he  discussed  his 
business  and  that  came  up.  He  told  me  that  was  what  he  in¬ 
tended  to  do. 

Q.  Did  Commander  Dewey  ever  discuss  with  you  his  son, 
Theodore  Macrea  Dewey?  A.  A  little,  not  much. 

Q.  What,  if  anything,  did  he  tell  you?  A.  He  mentioned 
on  two  or  three  occasions  that  the  son  had  caused  him  con¬ 
siderable  trouble.  I  never  wanted  to  get  into  personal  family 
troubles  so  I  avoided  pursuing  the  subject  as  far  as 

810  possible. 

Q.  Did  he  ever  mention  his  will  or  life  insurance? 
A.  No,  I  don’t  remember  that  he  ever  mentioned  his  will 
or  life  insurance. 

**•**•*••• 

811  Q.  I  hand  you  what  has  been  marked  Defendant’s 
Exhibit  No.  65  and  ask  you  whether  or  not  your  sig¬ 
nature  appears  on  that  paper.  A.  It  does. 

Q.  This  is  the  signature  of  James  M.  Johnston?  A.  It  is. 
Q.  Did  you  sign  that  in  the  presence  of  Theodore  G. 
Dewey?  A.  Yes,  sir. 

Q.  On  what  date?  A.  The  17th  day  of  October, 

812  1949. 

Q.  And  did  Theodore  G.  Dewey  sign  his  name  to 
that  instrument  in  your  presence?  A.  Yes,  sir. 

Q.  The  name  of  Robt.  F.  Fleming  appears  under  your  sig¬ 
nature;  did  you  see  him  sign  his  name?  A.  Yes,  sir. 

Q.  That  is  the  signature  of  Robert  F.  Fleming?  A.  Yes, 
sir. 

Q.  Did  he  sign  the  same  time  and  place  you  and  Com¬ 
mander  Dewey  signed?  A.  All  signed  at  the  same  time. 


Q.  Down  below  there  appears  the  name  of  Ralph  S. 
Richard,  Notary  Public;  was  he  present  at  that  time?  A. 
Yes. 

Q.  Did  you  see  Mr.  Richard  sign  it?  A.  Yes. 

Q.  At  the  time  Commander  Dewey  signed  that  agreement 
when  you  and  Mr.  Fleming  and  Mr.  Richard  signed,  did  you 
have  and  form  an  opinion  of  his  mental  capacity  at  that 
time?  A.  He  seemed  all  right  to  me. 

Q.  In  your  opinion  was  he  of  sound  mind  and  memory  and 
capable  of  executing  a  valid  deed  or  contract  at  that  time? 
A.  He  was. 

813  Mr.  Hilland :  I  offer  that  in  evidence,  Your  Honor, 
as  Defendant’s  Exhibit  No.  65. 

Mr.  Clark:  No  objection. 

The  Court :  Without  objection,  it  will  be  received  in  evi¬ 
dence  as  Defendant’s  Exhibit  No.  65. 


814  Q.  I  show  you  Defendant’s  Exhibit  No.  66  for 
identification  and  ask  you  whether  or  not  that  paper 

bears  your  signature.  A.  It  does. 

Q.  Does  it  bear  the  signature  of  Theodore  G.  Dewey?  A. 
Yes. 

Q.  And  was  it  signed  in  your  presence?  A.  Yes. 

Q.  By  Commander  Dewey?  A.  Yes. 

Q.  Also  appears  the  name  Robert  F.  Fleming;  did  he 
sign  in  your  presence  ?  A.  Yes. 

Q.  Did  he  sign  in  the  presence  of  Mr.  Fleming?  A.  Yes. 

Q.  It  also  bears  the  name  of  Ralph  S.  Richard;  did 
you  sign  this  in  his  presence  at  that  time  ?  A.  Yes,  sir. 
(Addressing  the  jury)  Pardon  me,  does  that  acknowledg¬ 
ment  show  the  17th  of  October? 

815  (Counsel  examining  Defendant’s  Exhibit  No.  65) 
Yes. 

By  Mr.  Hilland : 

Q.  Was  this  acknowledgment  taken  and  this  instrument 
witnessed  by  you  and  Mr.  Fleming  executed  October  17, 
1949,  the  same  as  that  date?  A.  Yes,  sir. 
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Mr.  Hilland :  I  offer  this  in  evidence. 

Mr.  Clark :  No  objection. 

The  Court :  Received  as  Defendant’s  Exhibit  No.  66. 


Cross  Examination 
By  Mr.  Clark : 

Q.  Mr.  Johnston,  did  yon  say  that  Edward  Bradley  Dewey 
or  Theodore  Macrea  Dewey  came  to  yon  after  the  Com¬ 
mander’s  death  and  inquired  about  the  account?  A. 

816  Theodore. 

Q.  And  at  that  time  you  did  not  have  any  account 
for  Commander  Dewey?  A.  We  had  records. 

Q.  You  had  records,  no  securities  ?  A.  I  think  one  odd  lot. 
I  think  the  records  show  that. 

Q.  Isn’t  it  a  fact  your  office  did  transfer  his  entire  ac¬ 
count  from  Commander  Dewey  in  February  of  1947  to 
Edward?  A.  Securities  were  transferred  but  I  don’t  think 
they  were  in  his  account. 

Q.  You  said  he  had  discussed  with  you  several  times  his 
intention  to  transfer  these  to  Edward.  A.  Had  just  men¬ 
tioned  it  was  his  intention  some  years  prior  to  that 
Q.  About  when  did  he  first  mention  it;  do  you  recall?  A. 
It  was  in  the  ’30 ’s  sometime.  I  don’t  recall  exactly  when. 

Q.  Do  you  recall  whether  he  did  make  any  transfer  prior 
to  1947?  A.  I  think  our  records — I  think  our  records  are 
available  and  will  show. 

Q.  I  think  the  evidence  shows  the  transfer  in  1935.  Do 
you  know  of  any  others  made  prior  to  1935  ?  A.  I  don’t  recall 
the  records.  The  records  will  show  whatever  did  take  place. 
Q.  Would  that  be  about  the  time  he  discussed  the 

817  transfer  to  Edward?  A.  Could  have  been. 

Q.  Do  you  know  whether  it  was  earlier  than  that? 
A.  I  don’t  recall. 

Q.  Did  he  ever  give  you  any  reason  for  intending  to  trans¬ 
fer?  A.  He  did  not  go  into  his  reasons. 
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Q.  Yon  mentioned,  I  believe,  that  be  said  bis  son  Theo¬ 
dore  bad  cansed  him  considerable  trouble  and  you  avoided 
pursuing  the  subject;  did  be  give  you  any  reason?  A.  No, 
just  said  be  bad  caused  him  a  lot  of  trouble  and  did  not  go 
any  further. 

Q.  Didn’t  explain  what  caused  the  trouble?  A.  No. 

The  Court:  Could  you  tell  approximately  when  that  was? 
The  Witness:  Some  years  ago.  It  was  in  the  ’30 ’s  some 
time.  Probably  around  that  date. 

By  Mr.  Clark: 

Q.  Had  be  discussed  it  with  you  prior  to  that  time — I 
mean  bis  son  Theodore  ?  A.  I  don ’t  recall. 

Q.  He  told  you  in  the  ’20 ’s  ?  A.  I  don’t  recall 
Q.  When  you  went  up  to  the  apartment  October  17, 1949, 
who  called  you  to  come  up  there?  A.  I  think  it  was 

818  Edward. 

Q.  That  is  Commander  Dewey’s  son  Edward?  A. 

Yes,  sir. 

Q.  When  you  went  up  there  Edward  was  there  ?  A.  Yes. 
Q.  And  Miss  Sinclair,  also  ?  A.  Yes,  sir. 

Q.  Did  you  go  with  Mr.  Richard  of  your  office?  A.  I  did. 
Q.  And  was  Mr.  Fleming  already  there?  A.  Yes,  I  think 
he  was  already  there. 

Q.  Had  he  discussed  prior  to  this  with  you  the  giving  of 
a  power  of  attorney  to  his  son  Edward?  A.  I  don’t  recall 
that  he  had. 

Q.  Had  he  discussed  the  deed  of  the  property  in  Edge- 
moor?  A.  No,  I  did  not  know  what  the  papers  were  until  I 
got  there.  He  called  me  into  his  room. 

The  Court :  Who  did? 

The  Witness :  The  elderly  Mr.  Dewey.  He  wanted  to  talk 
with  me  before  the  papers  were  signed  and  he  did  about 
twenty  minutes. 

By  Mr.  Clark : 

Q.  Did  he  talk  about  the  conveyance  in  Edgemoor  ?  A.  He 
said  he  wanted  me  to  witness  some  papers  and  he 

819  wanted  to  fix  up  a  power  of  attorney  for  Edward. 
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Q.  Did  lie  tell  you  the  amount  of  the  sale  price  of 
the  property?  A.  No,  sir.  He  didn’t  go  into  that. 

Q.  You  were  there  merely  as  a  witness  to  his  signature  on 
these  documents  ?  A.  Yes,  sir. 

Q.  Now  you  were  served  with  a  subpoena  on  behalf  of  the 
caveator,  Theodore  Macrea  Dewey?  A.  That  is  what  I 
understand. 

Q.  That  was  a  subpoena  duces  tecum  to  produce  your 
books?  A.  The  records  pertaining  to  the  case. 

Q.  Did  you  have  any  conversation  with  Mr.  Edward 
Dewey  subsequent  to  that  concerning  the  inspection  of  those 
books?  A.  Concerning  what? 

Q.  My  inspection  on  behalf  of  Theodore  M.  Dewey  while 
you  were  under  subpoena.  A.  No,  when  I  got  the  subpoena  I 
called  our  lawyers  about  it.  Apparently  they  got  in  touch 
with  defendant’s  lawyers.  Of  course  we  never  give  our  books 
or  records  unless  upon  advice  to  do  it.  I  think  your  office 
wanted  to  inspect  the  books  and  it  was  a  question  whether 
we  ought  to  allow  them  to  be  inspected  prior  to  trial. 

Apparently  our  lawyers  and  your  firm  and  the 
820  attorneys  for  the  defendant  were  all  in  touch  with 
each  other,  and  we  proceeded  on  advice. 

I  understand  that  Mr.  Hilland  originally  objected  to 
making  an  inspection  of  those  records  prior  to  trial  unless 
he  had  a  chance  to — 

Q.  (Interposing)  Actually,  I  inspected  them  Saturday  af¬ 
ter  this  trial  began.  A.  Mr.  Hilland,  I  think,  inspected  them 
first  and  then  advised  our  attorneys  we  could  let  you.  Mr. 
Dewey  was  with  him  at  the  time  he  came  to  our  office. 

Q.  Mr.  Edward  B.  Dewey?  A.  Yes,  sir. 

Q.  Had  you  seen  the  books  prior  to  that  time?  A.  No,  sir. 


821  RALPH  S.  RICHARD, 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 
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Direct  Examination 

By  Mr.  Hilland : 

Q.  Will  yon  please  state  your  full  name?  A.  Ralph  S. 
Richard. 

Q.  Mr.  Richard,  I  hand  yon  what  has  been  marked  as 
Defendant’s  Exhibit  No.  65  and  Exhibit  No.  66  and  ask  yon 
whether  or  not  those  two  each  bear  yonr  signature.  A. 
They  do. 

Q.  Did  yon  see  Theodore  Gibbs  Dewey  at  the  time  yon 
took  the  acknowledgment  of  those  two  papers?  A.  I  did. 

Q.  Where?  A.  In  his  apartment  at  2500  Massachusetts 
Avenue,  Northwest. 

Q.  Who  else  was  present  at  that  time  and  place?  A.  Mr. 
James  M.  Johnston,  Mr.  Robert  F.  Fleming,  Mr.  Edward 
Dewey  and  Miss  Sinclair. 

Q.  Were  yon  a  Notary  Public  at  that  time?  A.  I  was. 

Q.  And  did  yon  take  Commander  Dewey’s  acknowl- 
822  edgment  as  a  Notary  Public  at  that  time  and  place? 

A.  I  did. 

Q.  And  at  the  time  yon  took  his  acknowledgment,  did 
yon  make  any  inquiries  of  him  to  find  out  whether  he  knew 
what  he  was  signing?  A.  I  did. 

Q.  What  did  yon  do.  A.  I  felt  confident  he  knew  his  acts 
and  I  made  particularly  certain  as  to  this  deed.  I  brought 
out  to  him  and  said,  “Yon  desire  to  convey  this  property 
at  a  certain  address,”  and  I  read  the  address  shown  in  the 
body  of  this  deed,  and  he  said  he  did. 

Q.  At  that  time  and  place  did  yon  form  an  opinion  about 
his  mental  capacity?  A.  I  think  he  knew  his  acts.  I  was  confi¬ 
dent  of  that  or  I  wouldn’t  have  notarized  the  paper. 

Q.  Was,  in  yonr  opinion,  Commander  Theodore  Gibbs 
Dewey  of  sound  and  disposing  mind  and  memory  and  capa¬ 
ble  of  executing  a  valid  deed  and  contract  at  that  time?  A. 
Yes. 

Mr.  Hilland :  Yonr  witness. 
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By  Mr.  Clark : 

Q.  Did  Commander  Dewey  discnss  his  son,  Theodore 
Macrea  Dewey?  A.  He  did  not. 

823  Q.  He  never  discussed  his  business?  A.  I  know 
nothing  about  his  personal  affairs. 

Q.  This  deed  is  to  parties  known  as  J.  Robert  Harris, 
Jr.  and  Kathryn  B.  Harris  ?  A.  Yes. 


CORPORAL  ROBERT  W.  SMITH. 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  Examination 
By  Mr.  Hilland : 

Q.  Will  you  please  state  your  full  name?  A.  Robert  W. 
Smith. 

Q.  And  what  is  your  age  ?  A.  Thirty-nine. 

Q.  Where  do  you  reside  ?  A.  At  2931  M  Street,  Southeast. 

Q.  How  long  have  you  lived  in  Washington?  A.  All  my 
life  off  and  on. 

Q.  What  is  your  occupation?  A.  Sergeant,  Metro- 
824  politan  Police. 

Q.  How  long  have  you  been  a  member  of  the  Metro¬ 
politan  Police?  A.  Fifteen  years. 

Q.  How  long  have  you  been  a  Sergeant?  A.  Since  the  1st 
of  January. 

Q.  Were  you  a  corporal  on  October  4, 1949?  A.  I  was. 

Q.  On  that  date  did  you  have  occasion  in  your  capacity 
as  a  member  of  the  Metropolitan  Police  Force,  a  corporal, 
to  make  investigation  into  the  welfare  of  Commander  Dewey, 
United  States  Navy,  Retired,  who  resided  at  apartment  6, 
2500  Massachusetts  Avenue,  Northwest?  A.  I  did. 

Q.  At  whose  direction  did  you  make  that  investigation? 
A.  Captain  Robert  Chenault,  Commanding  Officer  of  the 
13th  Precinct. 
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Q.  Prior  to  the  time  you  began  that  investigation,  did  yon 
notify  anybody  that  you  were  going  to  make  it?  A.  No. 

Q.  Prior  to  the  time  you  began  that  investigation,  did 
you  notify  Edward  B.  Dewey  that  you  were  going  to  make 
it?  A.  I  did  not. 

Q.  Prior  to  the  time  that  you  were  to  begin  that 

825  investigation  did  you  notify  Selma  0.  Sinclair  that 
you  were  going  to  make  it?  A.  I  did  not. 

Q.  Prior  to  the  time  that  you  were  to  make  that  investi¬ 
gation  did  you  notify  Commander  Theodore  Gibbs  Dewey 
that  you  were  going  to  make  it?  A.  I  did  not. 

Q.  Did  you  notify  anybody  prior  to  the  time  that  you  were 
goingtomakeit?  A.  Not  prior. 

Q.  Who  accompanied  you?  A.  Robert  R.  Callow. 

Q.  Will  you  state  just  what  you  did  pursuant  to  that 
investigation?  A.  I  went  to  2500  Masachusetts  Avenue, 
Northwest. 

Q.  On  what  day?  A.  October  4, 1  think  it  was,  1949. 

Q.  Were  you  in  police  uniform?  A.  I  was. 

Q.  And  Sergeant  Smith  at  that  time  you  were  in  police 
uniform?  A.  I  was. 

Q.  What  did  you  do?  A.  The  first  time  I  went  alone.  I 
talked  to  the  landlady,  apparently  the  owner,  Mrs.  Clark. 
I  talked  to  her  a  few  minutes  and  then  left. 

826  Q.  Did  you  notify  anybody  in  the  apartment,  No. 
6,  prior  to  coming  there  ?  A.  I  did  not. 

Q.  Will  you  state  when  you  arrived  just  exactly  what  hap¬ 
pened,  in  detail?  A.  I  knocked  at  the  door  and  Miss  Sinclair 
came  to  the  door.  I  told  her  who  I  was  and  why  I  was  there. 

Q.  What  did  you  tell  her —  A.  At  that  time,  nothing,  she 
invited  me  in.  Then  I  told  her  not  to  say  anything  to  Com¬ 
mander  Dewey  but  let  me  talk  to  him. 

Q.  Did  she  follow  that  direction?  A.  She  did. 

Q.  What  did  Private  Callow  and  you  do?  A.  Went  back 
and  talked  to  Commander  Dewey. 

Q.  Where?  A.  In  the  rear.  It  was  quite  a  big  apartment, 
a  big  place. 


Q.  Did  you  go  in  his  room?  A.  Yes,  I  did. 

Q.  Was  anybody  with  him?  A.  Not  at  that  time  that  I 
went  in. 

Q.  Did  Private  Callow-  go  in  the  room  with  yon?  A.  He 
did. 

827  Q.  Did  you  converse  with  Commander  Dewey  at 
that  time  and  place  ?  A.  I  did. 

Q.  Was  anybody  with  you?  A.  Not  at  that  time. 

Q.  Did  anybody  talk  to  him  during  the  time  that  you  ar¬ 
rived  and  the  time  you  talked?  A.  Miss  Sinclair  walked 
back  to  the  room  and  said  two  gentlemen  were  there  who 
wanted  to  talk  to  ‘  ‘  you  ’  ’. 

Q.  Did  she  then  go  into  another  part  of  the  apartment? 
A.  She  did. 

Q.  And  left  you  and  Corporal  Callow  with  him?  A.  She 
did. 

Q.  Will  you  describe  the  condition  with  respect  to  per¬ 
sonal —  A.  (Interposing)  Clean.  He  was  sitting  up  in  a  big 
easy  chair.  He  had  a  robe  or  blanket  over  his  lap.  A  man’s 
dressing  gown,  apparently. 

Q.  What  was  he  doing  when  you  came  in?  A.  He  was  just 
sitting  there. 

Q.  Listening  to  the  radio  ?  A.  I  don’t  recall 

Q.  Did  you  observe  the  condition  of  the  room  in  which 
he  was?  A.  I  did. 

828  Q.  Will  you  describe  that  condition?  A.  It  was 
quite  comfortable.  They  had  some  electric  heaters  go¬ 
ing.  It  was  clean  and  neat.  He  was  sitting  there  beside  the 
dresser  that  had  his  medicines  on  it. 

Q.  Did  you  have  any  conversation  with  Commander 
Dewey  at  that  time  and  place?  A.  I  sat  down  and  talked 
for  about  five  minutes. 

Q.  State  what  he  told  you  in  that  conversation. 

The  Court:  Let’s  have  first  what  he  told  the  Commander. 

The  Witness :  I  started  out  asking  him  how  he  felt.  He 
said  his  health  had  improved  and  he  felt  very  well 

Also,  there  was  a  picture  there  of  Admiral  Dewey.  I  asked 
him  about  that  and  he  said,  “Yes,  he  was  my  uncle.” 
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Then  he  went  on  with  general  conversation  about  things 
and  places,  and  the  time  where  he  was  and  different  things. 
By  Mr.  Hilland : 

Q.  He  told  you  all  those  things?  A.  Yes,  he  told  me. 

Q.  He  answered  all  your  questions  intelligently?  A.  Yes, 
sir. 

Q.  Quickly?  A.  Not  what  you  would  call  real  rapid,  but 
he  would  answer  them  correctly. 

Q.  What  kind  of  spirits  did  you  find  him  in?  A.  Apparent¬ 
ly  in  good  spirits  at  that  time. 

829  Q.  What  mental  state  did  you  find  him  in?  A.  Good 
mental  state. 

Q.  Was  he  mentally  alert?  A.  Mentally  alert. 

Q.  Did  you  form  an  opinion  of  his  mental  capacity?  A. 
Yes. 

Q.  In  your  opinion,  was  he  of  sound  and  disposing  mind 
and  memory  and  capable  of  making  a  valid  deed  or  con¬ 
tract?  A.  Apparently  he  was  at  that  time. 

Q.  Did  you  form  an  opinion  about  the  kind  of  care  he  was 
receiving?  A.  I  did. 

Q.  And  what  was  your  opinion?  A.  My  opinion  was  he 
was  receiving  very  good  care. 

Q.  Did  you  form  an  opinion  on  the  question  of  whether 
or  not  he  was  comfortable  and  contented?  A.  I  did. 

Q.  What  was  your  opinion?  A.  He  seemed  to  be  comfort¬ 
able  and  contented. 

Q.  Did  you  have  any  conversation  with  Commander 
Dewey  about  his  son,  Theodore  Macrea  Dewey?  A.  I  did. 
I  mentioned  to  the  Commander  that  a  little  while  back  I 
had  met  his  son. 

The  Court :  Which  son? 

The  Witness :  Theodore ;  and  I  told  him  I  had  seen  him 
and  he  said  he  was  not  interested  in  hearing  about 

830  him. 

The  Court :  Who  brought  that  up  ? 

The  Witness :  I  did. 

The  Court:  Why? 
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The  Witness:  I  just  mentioned  in  the  conversation  that 
I  had  met  his  son  Theodore,  because  that  is  where  the  com¬ 
plaint  originated  that  I  was  investigating. 

By  Mr.  Hilland : 

. 

Q.  And  what  did  he  say  to  you  about  his  son  Theodore? 
A.  He  said  he  was  not  interested  in  hearing  from  him ;  that 
he  had  caused  him  nothing  but  sorrow  and  anxiety,  and  he 
was  not  interested. 

Q.  Where  had  you  seen  him?  A.  I  had  not  seen  him  prior 
to  that. 

Q.  Why  did  you  say  that  to  Commander  Dewey?  A.  Be¬ 
cause  that  is  where  the  complaint  was  coming  from,  and  in 
the  complaint  it  said  the  son  was  not  allowed  to  see  the 
Commander. 

Q.  Did  you  later  see  his  son  Theodore?  A.  I  did. 

Q.  Did  you  have  conversation  with  him?  A.  I  did. 

Q.  How  long  after  your  investigation  on  October  4  was 
that?  A.  I  don’t  remember,  but  a  couple  of  days  after¬ 
wards. 

831  Q.  At  that  time  and  place  did  you  tell  him  the 
Commander  wanted  to  see  him,  or  words  to  that 
effect?  A.  I  did  not. 

Q.  Did  you  ever  tell  his  son  Theodore  Macrea  Dewey  his 
father  wanted  to  see  him  or  words  to  that  effect?  A.  I  did 
not. 

Q.  Did  you  have  conversation  October  4, 1949,  with  Com¬ 
mander  Dewey  about  his  son  Edward  Bradley  Dewey?  A. 
Yes,  he  spoke  of  him. 

Q.  What  did  he  say  to  you  about  his  son  Edward?  A.  That 
he  was  good  to  him  and  was  a  good  boy.  That  is  about  the 
gist  of  it.  That  he  had  taken  care  of  him. 

Q.  Did  you  have  any  conversation  with  Commander 
Dewey  about  Miss  Sinclair?  A.  He  mentioned  Miss  Sinclair. 

Q.  What  did  he  say  about  her?  A.  He  said  she  was  tak¬ 
ing  care  of  him  and  watched  out  for  him. 

Q.  What  else?  A.  They  had  been  good  to  him. 
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Q.  Did  you  see  any  other  person  in  the  apartment  when 
you  were  there  besides  Edward  and  Miss  Sinclair?  A.  Yes, 
a  nurse  entered  the  apartment. 

Q.  She  was  dressed  in  white?  A.  She  was. 

832  Q.  Do  you  recall  whether  she  was  bringing  food 
in  at  that  time  and  place?  A.  She  was  carrying 

something. 

Q.  Was  she  carrying  a  tray  of  food?  A.  No,  I  don’t  think 
so.  She  had  just  entered  the  apartment. 

Q.  Just  entered  the  apartment?  A.  Yes. 

Q.  Did  she  come  after  you  had  arrived  there?  A.  That  is 
right. 

Q.  The  conversation  you  mentioned  you  had  with  Miss 
Sinclair  and  Edward  Bradley  Dewey,  was  that  after  you 
had  talked  to  the  father  ?  A.  It  was. 

Q.  You  never  talked  with  either  one  in  your  life  until 
after  you  had  talked  to  Commander  Dewey?  A.  Not  to  the 
best  of  my  knowledge. 

Mr.  Hilland :  Your  witness. 

Cross  Examination 

By  Mr.  Clark: 

Q.  Sergeant  Smith,  did  you  talk  with  this  person  dressed 
in  white  that  came  in  and  was  carrying  something?  A.  I  did 
not. 

Q.  Did  you  find  out  what  her  name  was  ?  A.  No. 

833  Q.  How  did  you  find  out  she  was  a  nurse?  A.  Miss 
Sinclair  told  me. 

Q.  When  you  mentioned  Theodore  Macrea  Dewey  to  Com¬ 
mander  Dewey,  did  he  tell  you  what  his  son  had  done  that 
he  had  objected  to?  A.  No,  he  did  not. 

Q.  Didn’t  give  you  any  of  the  details?  A.  No,  sir. 

Q.  He  did  not  describe  what  sorrow  and  anxiety  he  had 
caused  him?  A.  He  did  not. 

Q.  Or  why  he  had?  A.  No. 

Q.  As  a  matter  of  fact,  he  did  not  discuss  him  hardly  at 
all?  A.  Only  what  I  have  told  you — just  a  sentence. 
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Q.  Where  did  you  see  him,  Theodore  Macrea  Dewey, 
next?  A.  At  No.  13  Police  Station. 

Q.  He  came  down  there?  A.  Yes. 

Q.  After  you  made  your  report?  A.  Yes,  sir. 

Q.  Did  you  tell  him  if  he  went  up  to  the  apartment  you 
thought  he  could  see  his  father?  A.  I  told  him  I  was  under 
that  impression. 

834  Q.  And  you  expressed  that  to  him?  A.  I  did. 

Q.  Did  you  say  anything  to  Commander  Dewey 
about  taking  him  away?  A.  I  did  not. 

Q.  Out  of  the  apartment?  A.  I  did  not. 

Q.  Or  make  any  threats  to  him  in  that  regard?  A.  No. 

Q.  Your  conversation  was  pleasant,  was  it  not?  A.  Yes. 
Q.  When  you  went  in  there  did  he  seem  highly  agitated 
or  excited?  A.  No. 

Q.  Did  he  seem  in  fear  of  you?  A.  No. 

Q.  Did  you  at  any  time  or  did  Corporal  Callow  in  your 
presence  say  anything  about  taking  him  away,  out  of  the 
apartment?  A.  No. 

Q.  Now,  when  you  were  up  there  you  also  had  a  con¬ 
versation  with  Mr.  Edward  B.  Dewey?  A.  I  did. 

Q.  Did  he  make  any  statement  to  you  concerning  his 
brother  Theodore  Macrea  Dewey?  A.  I  don’t  recall. 

835  Q.  Didn’t  you  make  a  report  to  Captain  Albert 
Bullock  immediately  after  this  investigation?  A.  I 

did. 

Q.  And  that  report  was  your  best  recollection  of  what 
occurred  up  there  at  the  apartment?  A.  That  is  right,  sir. 

Q.  If  I  show  you  a  copy  of  that  report,  would  it  refresh 
your  recollection  in  regard  to  what  statements  Mr.  Edward 
B.  Dewey  made  to  you?  A.  It  would. 

Q.  Directing  your  attention  to  the  next  and  last  para¬ 
graph  in  that  report,  that  is  your  report  (handing  docu¬ 
ment  to  witness)?  A.  It  is  my  report. 

Q.  Having  seen  that  report,  Sergeant,  can  you  tell  the 
jury  what  conversation  you  had  with  Edward  relative  to 
his  brother  Theodore?  A.  I  told  Mr.  Edward  B.  Dewey 


why  I  was  up  there,  why  I  wanted  to  gain  access  to  his 
apartment. 

He  said  since  1938  he  had  been  taking  care  of  the  Com¬ 
mander  and  that  his  brother  had  made  no  effort  to  see  his 
father  since  that  time. 

Q.  He  said  his  brother  Theodore  had  made  no  effort 
to  see  his  father  since  1938?  A.  right. 

836  Q.  Did  he  say  when  Mr.  Theodore  Macrea  Dewey 
had  ceased  to  live  with  his  father?  A.  I  think  he 

said  since  1938. 1  am  not  sure.  I  think  that  is  correct. 

j 

Q.  Yon  never  saw  Commander  Dewey  again?  A.  No, 
I  didn’t 

Q.  And  yon  had  never  seen  him  np  until  that  time?  A. 
Right. 

Q.,  And  at  that  time  yon  talked  only  about  five  minutes? 
A.  Right. 

Q.  And  that  is  the  basis  of  whatever  opinion  you  might 
have  formed  of  him?  A.  Right 
Q.  A  five-minute  conversation?  A.  Right. 

Q.  Did  he  express  fear  to  you  about  being  taken  away? 
A.  No,  he  did  not 

Q.  Did  Miss  Sinclair  and  Edward  express  any  fear  that 
you  were  going  to  take  the  Commander  away?  A.  No. 

Q.  When  you  stopped  your  conversation  with  him  and 
went  out  of  the  room,  was  he  in  good  spirits  at  that  time? 
A.  He  was. 

Q.  And  he  was  not  excited?  A.  No. 

837  Mr.  Clark:  That  is  all. 

Redirect  Examination 
By  Mr.  Hilland: 

Q.  As  a  matter  of  fact  you  were  very  gentle  with  Com¬ 
mander  Dewey?  A.  I  was. 

Q.  And  very  courteous  to  him?  A.  I  was. 

Q.  And  he  took  a  liking  to  you?  A.  Right. 

Q.  And  you  had  a  very  pleasant  conversation  with  him? 
A.  I  did. 
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Q.  You  said  Miss  Sinclair  told  you  the  young  lady  who 
came  in  in  white  was  a  young  lady  from  the  Allies  Inn 
who  was  bringing  in  some  hot  food  for  their  dinner!  A. 
I  don’t  remember. 

Q.  You  don’t  recall  that?  A.  No. 

Q.  You  also  stated  she  told  you  she  was  a  nurse?  A.  That 
is  right. 

Q.  A  private  nurse?  A.  Right. 

Q.  You  said  after  this  conversation  you  told  Theodore 
you  thought  he  would  be  able  to  see  his  father?  A. 

838  True. 

Q.  Upon  what  did  you  base  that  statement?  A. 
well,  I  talked  to  Edward.  He  stated  his  brother  wanted  to 
see  him.  He  led  me  to  believe  if  he  did  come  he  would  be 
admitted  to  see  the  old  man. 

Q.  The  father  indicated  he  did  not  want  to  see  him?  A. 
Just  what  I  told  you. 

Q.  So  whatever  you  told  to  Theodore  you  did  not  tell 
him  his  father  wanted  to  see  him?  A.  I  did  not. 

The  Court:  Let  me  ask  you  something: 

Did  Commander  Dewey  ask  you  why  it  was  that  two 
policemen  in  uniform  were  calling  on  him? 

The  Witness:  He  did  not.  He  said  he  was  glad  to  see 
two  men  in  uniform;  he  was  in  uniform  himself.  From 
there  on,  the  conversation  was  in  a  pleasant  vein. 

The  Court:  You  did  not  tell  him  that  Theodore  Macrea 
Dewey  had  initiated  the  complaint? 

The  Witness :  I  did  not  tell  him  why. 

The  Court :  What  makes  you  say  his  son  Theodore  origi¬ 
nated  the  complaint? 

The  Witness:  The  complaint  to  the  Police  Department 
came  from  Congressman  Plumley  of  Vermont,  who  had 
been  contacted  by  Theodore  Dewey. 

The  Court:  Do  you  recall  a  communication  about 

839  this  matter  from  Mr.  Fred  Howland  of  Montpelier, 
Vermont,  to  Congressman  Plumley? 

The  Witness :  No,  Your  Honor. 

The  Court:  That  is  all. 
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Mr.  Clark :  I  would  like  to  establish,  if  I  can,  one  farther 
thing:  Do  you  recall  what  time  it  was  when  you  left  the 
apartment? 

The  Witness:  Approximately  9:00  o’clock. 

Mr.  Clark:  In  the  evening? 

The  Witness :  In  the  evening,  yes. 

The  Court:  Approximately  what  time? 

The  Witness:  9:00  o’clock. 

The  Court:  In  the  evening? 

The  Witness :  Yes. 

•  ••••••••• 

840  ROBERT  R.  CALLOW, 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  Examination 

By  Mr.  Hilland: 

Q.  Will  you  please  state  your  full  name?  A.  Robert  R. 
Callow. 

Q.  And  your  age?  A.  38. 

Q.  Where  do  you  live?  A.  2100  M  Street,  Northwest. 

Q.  How  long  have  you  lived  in  Washington?  A.  All  my 
life. 

Q.  What  is  your  occupation?  A.  Policeman. 

Q.  How  long  have  you  been  on  the  Metropolitan  Police 
force?  A.  Nine  and  one-half  years. 

Q.  What  is  your  rank  at  the  present  time?  A. 

841  Corporal. 

Q.  What  was  it  on  Oetober  4,  1949?  A.  Private. 

Q.  To  what  precinct  were  you  attached  on  October  4, 
1949?  A.  No.  13. 

Q.  On  that  date,  did  you  make  an  examination  in  com¬ 
pany  with  then  Corporal,  now  Sergeant,  Robert  W.  Smith 
of  No.  13  Precinct,  into  the  welfare  of  Commander  Dewey, 
Retired,  residing  at  2500  Massachusetts  Avenue,  Apart¬ 
ment  6?  A.  I  went  with  Sergeant  Smith,  yes. 
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Q.  Prior  to  the  time  you  went  with  him  to  Apartment  6, 
did  yon  know  the  caveatee,  Edward  Bradley  Dewey,  prior 
to  that  time?  A.  Yes,  sir. 

Q.  When  did  yon  meet  him?  A.  On  several  occasions. 

Q.  Was  that  address  in  that  precinct?  A.  Yes,  sir. 

Q.  Prior  to  that  time,  did  yon  know  Miss  Selma  0.  Sin¬ 
clair,  who  is  now  his  wife?  A.  Yes,  sir. 

Q.  Had  yon  met  her  in  that  precinct  prior  to  October  4, 
1949?  A.  Yes,  sir. 

Q.  Before  yon  made  this  investigation  on  that 

842  date,  at  that  place,  did  you  communicate  with  Com¬ 
mander  Dewey  and  tell  him  yon  were  going  to  make 

the  investigation?  A.  I  did  not. 

Q.  Did  you  communicate  with  Miss  Sinclair,  now  Mrs. 
Dewey,  and  tell  her  yon  were  going  to  make  the  investi¬ 
gation?  A.  No,  sir. 

Q.  Did  yon  call  anybody  in  that  apartment  and  tell  them 
yon  were  going  to  make  that  investigation?  A.  Did  I  call 
anybody? 

Q.  Yes,  sir.  A.  No,  sir. 

Q.  Did  yon  call  anybody  and  ask  them  to  notify  anybody 
in  that  apartment?  A.  I  did  not. 

Q.  Then  your  testimony  is  yon  made  the  investigation 
without  any  previous  notice  to  anybody  that  yon  were  going 
to  make  the  investigation?  A.  Correct 
Q.  Yon  went  up  to  the  door  with  Corporal  Smith  at  that 
time  that  he  went  there?  A.  I  did. 

Q.  Did  one  of  yon  knock  on  the  door?  A.  Yes,  sir. 

Q.  Which  one?  A.  don’t  remember. 

843  Q.  And  was  there  response?  A.  Yes,  sir. 

Q.  Who  came  to  the  door?  A.  Miss  Sinclair.  • 

Q.  Who  spoke  to  her  first,  yon  or  Corporal  Smith?  A. 
I  don’t  remember  that,  sir. 

Q.  What  did  yon  say  to  her?  A.  I  believe  Corporal  Smith 
said  what  we  were  there  for. 

Q.  What  did  he  say?  A.  We  had  a  complaint  from  Con¬ 
gressman  Plumley  of  Vermont  requesting  the  Police  De- 
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partment  to  look  into  the  welfare  of  this  Commander 
Dewey. 

Q.  Then  what  did  Corporal  Smith  say?  A.  He  said  that 
was  what  we  were  there  for. 

Q.  Did  anybody  go  in  to  talk  to  Commander  Dewey 
before  Corporal  Smith  did?  A.  No,  sir. 

Q.  Did  yon  talk  to  anybody  before  yon  went  in  there? 
A.  We  were  taken  in  and  that  was  as  soon  as  we  were 
taken  inside. 

Q.  Where  did  yon  find  Commander  Dewey?  A.  We  went 
down  the  hallway  and  he  was  in  the  room. 

Q.  At  the  end  of  the  hallway?  A.  Yes. 

Q.  Was  anybody  in  the  room  with  him?  A.  No. 

844  Q.  Did  anybody  come  into  the  room  with  yon  and 
Corporal  Smith?  A.  Miss  Sinclair. 

Q.  Did  she  remain  in  the  room?  A.  No,  sir,  she  did  not. 
Q.  What  did  she  do  before  she  left  the  room?  A.  Told 
Commander  Dewey  that  two  gentlemen  in  uniform  were 
there  to  see  him. 

Q.  Then  what  did  she  do?  A.  She  left. 

Q.  She  then  left  the  room?  A.  Yes,  sir. 

Q.  While  yon  and  Corporal  Smith  interviewed  Com¬ 
mander  Dewey,  was  anyone  present  other  than  yon  and 
Corporal  Smith  and  Commander  Dewey?  A.  No,  sir. 

Q.  Who  carried  on  the  conversation  with  Commander 
Dewey,  yon  or  Corporal  Smith?  A.  Corporal  Smith. 

Q.  Did  yon  look  at  Commander  Dewey,  at  his  person? 
A.  I  did. 

Q.  Carefnlly?  A.  I  observed  him. 

Q.  What  kind  of  condition  did  yon  find  him  in? 

845  A.  He  was  sitting  in  the  chair  there  right  alongside 
the  bed.  He  had  a  blanket  aronnd  his  legs. 

Q.  And  how  was  he  dressed?  A.  As  near  as  I  can  re¬ 
member,  he  had  on  pajamas. 

Q.  How  did  yon  find  him  with  respect  to  cleanliness?  A. 
He  seemed  to  be  very  clean. 

Q.  Did  yon  observe  the  room  in  which  he  was  sitting? 
A.  I  did.  * 
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Q.  Describe  that  A.  It  was  neat  and  tidy  as  far  as  I 
remember. 

Q.  Who  opened  the  conversation  with  him?  A.  I  did  not 
at  all,  sir. 

Q.  Who  began  it,  he  or  Corporal  Smith?  A.  Commander 
Dewey  opened  it. 

Q.  Go  ahead.  A.  He  said  he  was  always  glad  to  see  men 
in  uniform,  he  had  been  a  number  of  years  iif  the  Navy 
himself. 

Q.  What  else  did  he  say?  A.  He  told  Corporal  Smith — 
he  asked  who  he  was.  He  told  him  his  name  and  address. 

He  asked  what  date  it  was.  He  toldjas. 

What  time  it  was.  He  told  us. 

Where  he  was,  and  he  told  us. 

He  asked  him  about  being  in  the  Navy.  He  told  us — 
I  don’t  know  how  many  years.  He  told  us  that  he  was 

846  retired. 

Q.  Did  he  answer  all  the  questions  Sergeant  Smith 
put  to  him?  A.  He  did. 

Q.  Intelligently?  A.  Yes,  sir. 

Q.  Did  you  observe  what  kind  of  spirits  Commander 
Dewey  was  in?  A.  He  seemed  to  be  in  very  good  spirits. 

Q.  Did  you  observe  his  mental  condition  with  respect  to 
alertness ;  was  he  alert  or  sluggish?  A.  He  seemed  to  reply 
to  the  questions. 

Q.  Did  you  form  an  opinion  about  his  mental  capacity 
at  that  time?  A.  Yes,  sir. 

Q.  In  your  opinion,  was  he  of  sound  and  disposing  mind 
and  memory  and  capable  of  making  a  valid  deed  or  con¬ 
tract  at  that  time?  A.  Apparently  he  was. 

Q.  In  your  opinion,  he  was?  A.  Yes,  sir. 

Q.  Did  you  observe  the  kind  of  care  he  was  apparently 
getting?  A.  I  did,  sir. 

Q.  How  would  you  describe  that?  A.  From  my  observa- 
'  tion,  he  was  getting  very  good  care. 

847  Q.  Did  you  observe  whether  he  was  comfortable 
and  contented,  or  otherwise?  A.  He  seemed  to  be  com¬ 
fortable. 
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Q.  Did  Corporal  Smith  mention  Theodore  Macrea  Dewey? 
A.  He  did,  sir. 

Q.  What  did  Corporal  Smith  say  to  the  Commander? 
A.  He  said  he  had  had  a  conversation  with  Theodore  M. 
Dewey.  I  don’t  remember  when  it  was.  He  said  he  spoke 
to  him. 

Q.  What  did  Commander  Dewey  reply?  A.  He  replied 
that  he  had  had  some  trouble  with  that  son  of  his,  Theodore 
Dewey,  and  did  not  care  to  discuss  it. 

Q.  Did  he  say  anything  else  about  that?  A.  That  is  all, 
sir. 

Q.  During  the  conversation  was  the  other  son,  Edward, 
mentioned?  A.  Yes,  sir. 

Q.  Who  mentioned  him?  A.  He,  himself,  sir. 

Q.  What  did  he  say  about  him?  A.  He  said  he  was  very 
good  to  him. 

Q.  During  the  conversation,  was  Miss  Sinclair  men¬ 
tioned?  A.  I  don’t  remember  that,  sir. 

Q.  You  don’t  know — you  don’t  recall  that?  A.  No,  sir. 

Mr.  Hilland :  Your  witness. 

848  Cross  Examination 

By  Mr.  Clark: 

Q.  Corporal  Callow,  you  have  testified  you  did  not  call 
the  apartment  and  call  anyone  there ;  do  you,  of  your  own 
knowledge,  know  whether  anyone  else  did  prior  to  going 
there  that  day?  A.  No,  sir. 

Q.  You  don’t  know  whether  anyone  else  called?  A.  No, 
sir. 

Q.  How  long  did  you  talk  to  Commander  Dewey?  A.  I 
would  say  maybe  five  minutes. 

Q.  When  did  you  go  to  the  apartment?  A.  Around  8:45 
p.m.  in  the  evening. 

Q.  How  long  were  you  in  the  apartment  altogether?  A. 
Maybe  fifteen  or  twenty  minutes— not  over  that. 

Q.  Five  minutes  past  nine —  A.  Around  that 
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Q.  Did  yon  see  anyone  else  in  the  apartment  besides 
Miss  Sinclair  and  Commander  Dewey,  of  course?  A.  As  we 
were  leaving  we  saw  Edward  Bradley  Dewey. 

Q.  Did  yon  talk  with  him?  A.  I  did,  sir. 

Q.  Did  Sergeant  Smith  talk  with  him?  A.  I  remember 
I  talked  with  him.  I  had  seen  him  on  previous  occasions. 
I  -don’t  know  whether  Sergeant  Smith  did  or  not. 

849  Q.  What  did  yon  talk  about?  A.  Discussed  why 
we  were  there. 

Q.  Did  he  make  any  statement  concerning  his  brother, 
Theodore  Macrea  Dewey?  A.  He  did  not. 

Q.  He  did  not  make  any  mention  to  you  of  his  brother, 
Theodore  Macrea  Dewey?  A.  No,  sir. 

Q.  Would  you  know  if  Corporal  Smith  talked  to  him 
when  you  were  not  there  ?  A.  He  couldn’t.  We  were  thereto- . 
gether.  I  was  with  Corporal  Smith  the  whole  time. 

Q.  Now,  as  a  result  of  this  investigation  did  you  make 
a  report  to  your  Commanding  Officer?  A.  No,  sir,  I  did  not 
Q.  Did  you  see  the  report  Sergeant  Smith  made?  A.  I 
had  it  showed  to  me. 

Q.  At  about  the  same  time  you  had  been  up  there?  A.  I 
believe  the  same  evening  he  made  out  the  report  for  the 
Captain. 

Q.  Did  he  submit  it  to  you  before  he  gave  it  to  the 
Captain?  A.  Yes,  sir. 

Q.  Was  it  accurate  according  to  your  recollection 

850  at  that  time?  A.  It  was,  sir. 

Q.  Now,  when  yon  talked  to  Commander  Dewey 
about  his  son  Theodore,  tell  the  jury  exactly  what  was  said? 
A.  I  did  not  talk  to  Commander  Dewey. 

Q.  Yon  were  there?  A.  Yes,  sir. 

;  Q.  Do  yon  recall  the  language  he  used  and  the  words 
that  were  said?  A.  He  said  he  had  trouble  with  that  son; 
did  not  want  to  discuss  it. 

Q.  Did  he  state  the  natnre  of  the  trouble?  A.  No,  sir. 

Q.  And  that  was  the  sole  conversation  concerning  his 
son?  A.  That  is  all,  sir. 
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Q.  I  show  you  a  copy  of  the  report  made  by  Sergeant 
Smith  at  the  time  and  direct  your  attention  to  the  next  to 
the  last  paragraph  on  the  page;  will  you  read  that  and 
state  whether  or  not  that  refreshes  your  recollection  con¬ 
cerning  the  conversation  with  Edward  B.  Dewey?  Does  it 
refresh  your  recollection?  A.  No,  it  does  not. 

•  Q.  Corporal  Callow,  when  you  were  up  there  at  the  apart¬ 
ment,  did  you  make  any  statements  to  Commander 

851  Dewey  with  respect  to  taking  him  away  from  the 
apartment?  A.  We  did  not. 

Q.  Removing  him  from  Mr.  Edward  Dewey  and  Miss 
Sinclair?  A.  We  did  not. 

Q.  Was  that  subject  ever  mentioned  while  you  were  up 
there?  A.  No,  sir. 

Q.  There  was  no  discussion  about  his  being  taken  away? 
A.  It  was  never  discussed  at  all. 

Q.  When  you  left  at  9:00  o’clock,  what  condition  was 
Commander  Dewey  in  so  far  as  his  spirits  were  concerned? 
I  think  you  testified  when  you  arrived  there,  he  was  in 
good  spirits :  What  was  his  condition  so  far  as  his  spirits 
were  concerned  at  the  time  you  left?  A.  Very  good. 

Q.  He  showed  no  fear?  A.  As  a  matter  of  fact,  he  wanted 
to  give  us  a  couple  of  bottles  of  wine. 

Q.  Did  you  accept  them?  A.  No. 

Q.  Your  conversation  was  pleasant?  A.  I  did  not  have 
any  conversation  at  all. 

Q.  That  was  had  with  Sergeant  Smith?  A.  Yes,  sir. 

Q.  When  you  left  was  he  still  sitting  in  the  chair? 

852  A.  Yes. 

Q.  And  that  was  around  9:00  o’clock  or  five  min¬ 
utes  past?  A.  Yes,  sir. 

Mr.  Clark :  No  further  questions. 

Redirect  Examination 

By  Mr.  Hilland : 

Q.  You  and  Corporal  Smith  were  very  courteous  and 
kindly  toward  the  old  gentleman?  A.  Yes,  sir. 
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Q.  He  responded,  and  it  was  obvions  he  liked  both  of  yon? 
A.  Yes,  sir. 


MRS.  IDA  K.  BAILEY. 

was  produced  as  a  witness  on  behalf  of  the  defendant  and, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Hilland : 

Q.  Would  you  please  state  your  full  name?  A.  Mrs.  Ida 
K.  Bailey.  Shall  I  rise  or  remain  seated? 

853  Q.  Remain  seated.  Where  do  you  reside?  A.  2901 
16th  Street. 

Q.  How  long  have  you  lived  at  that  address?  A.  Eleven 
years. 

Q.  How  long  have  you  lived  in  Washington?  A.  All  my 
life,  for  five  generations.  I  am  sixty-four  years  old.  I  am  a 
widow. 

Q.  During  his  lifetime,  did  you  know  Commander  Dewey? 
A.  I  did. 

Q.  When  did  you  first  meet  him?  A.  I  met  him  last  Octo¬ 
ber. 

Q.  You  don’t  mean  last  October?  A.  No,  I  was  at  the 
house  then.  Excuse  me.  I  met  Commander  Dewey  six  years 
ago. 

Q.  Where?  A.  At  his  home. 

Q.  Where  was  he  living  at  that  time?  A.  2500  Massachu¬ 
setts  Avenue. 

Q.  You  met  him  six  years  ago.  That  would  be  in  1944.  A. 
Yes. 

Q.  How  many  times  did  you  see  him  at  that  time?  A.  I 
did  not  see  him  again  until  he  was  ill. 

Q.  How  many  times  in  1944?  A.  I  couldn’t  recall  that. 
Q.  About  how  many  times — more  than  once?  A.  I 

854  couldn’t  recall 


410 


Q.  Did  you  ever  see  him  any  place  other  than  at  his 
home!  A.  I  did  not. 

Q.  Were  you  a  guest  in  his  home  in  1944?  A.  Just  a 
visitor. 

Q.  Who  introduced  you  to  him?  A.  His  son. 

Q.  Which  son?  A.  Mr.  Edward  B.  Dewey. 

Q.  Do  you  remember  who  else  was  present  at  the  time 
you  met  Commander  Dewey  on  that  occasion?  A.  Miss  Sin¬ 
clair. 

Q.  Was  he  in  good  health?  A.  Apparently. 

Q.  Was  he  confined  to  his  bed  or  up  and  around?  A.  Up 
and  around. 

Q.  When  was  the  last  time  you  saw  him?  A.  Last  October. 

Q.  You  don’t  mean  October,  1950?  A.  I  mean  October, 
1949. 

Q.  Do  you  remember  what  time  of  the  month  it  was  in 
October  of  1949  that  you  last  saw  him?  A.  I  think  it  was  the 
latter  part  of  the  month. 

Q.  Where?  A.  At  his  home,  2500  Masachusetts  Avenue. 

Q.  What  was  the  occasion  for  your  seeing  him  at 
855  that  time  ?  A.  I  was  called  there. 

Q.  By  whom?  A.  By  Miss  Sinclair. 

Q.  To  do  what?  A.  To  chaperone  her. 

The  Court :  To  do  what  ? 

The  Witness  :  To  chaperone  Miss  Sinclair  and  to  help 
with  the  Commander  and  Mr.  Dewey.  They  were  both  ill 
in  bed  at  the  time. 

ByMr.Hilland: 

Q.  Whom  do  you  mean?  A.  Mr.  Edward  Dewey  was  ill 
in  bed  and  the  Commander,  Commander  Dewey,  was  ill  in 
bed. 

Q.  Were  you  employed  for  compensation?  A.  No,  I  was 
called  as  a  friend. 

Q.  How  long  did  you  remain  at  Commander  Dewey’s 
home  on  that  occasion?  A.  I  went  there  every  day  and  night 
for  six  or  seven  weeks. 

Q.  Day  and  night  for  six  or  seven  weeks?  A.  Yes. 
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Q.  What  duties  did  you  perform  during  that  period  of 
time?  A.  I  was  just  there  to  assist  Miss  Sinclair.  She 

856  was  waiting  on  both  of  the  patients.  I  was  there  as  a 
friend,  in  whatever  capacity  I  could  serve. 

The  Court :  Bead  the  last  answer. 

Speak  louder. 

(Thereupon,  the  reporter  read  the  last  answer  of  the 
witness  at  the  direction  of  the  Court.) 

ByMr.Hilland: 

Q.  Was  Edward  in  bed  continuously  or  up  and  down?  A. 
In  bed  continuously. 

Q.  During  the  time  you  were  there?  A.  He  was  under  the 
care  of  a  physician. 

Q.  Do  you  know  what  doctor?  A.  Dr.  Sinclair. 

Q.  Was  he  attending  Commander  Dewey  ?  A.  He  was. 

Q.  How  often  did  you  see  Commander  Dewey  during 
that  time?  A.  Every  day;  every  night. 

Q.  Did  you  form  an  opinion  about  his  mental  capacity? 
A.  I  didn ’t  have  to.  He  was  perfectly  normal 
Q.  In  your  opinion,  was  Commander  Dewey  of  sound  and 
disposing  mind  and  memory  and  capable  of  executing  a 
valid  deed  or  contract  ?  A.  Absolutely. 

Q.  Did  you  observe  the  kind  of  care  he  was  getting 
while  you  were  in  the  home  those  six  weeks?  A.  He 

857  was  getting  excellent  care. 

Q.  Did  you  observe  whether  he  was  comfortable 
and  contented?  A.  Very  contented  to  be  with  his  son  and 
Miss  Sinclair. 

Q.  Did  he  have  any  hobbies  that  he  carried  on  while  you 
wens  there?  A.  Just  what  do  you  mean? 

Q.  Did  he  have  any  interests?  A.  Yes,  he  was  very  fond 
of  the  radio.  He  read  the  newspaper  and  listened  to  the 
radio. 

Q.  Fond  of  the  radio,  read  the  newspapers,  and  did  what 
else?  A.  That  is  alL  He  had  to  be  in  bed  most  of  the  time 


Q.  He  was  up  at  no  time  while  you  were  there?  A.  He  sat 
in  a  chair  by  his  bedside,  by  the  radio  and  listened.  He 
couldn ’t  sit  np  very  long. 

Q.  At  night  did  he  require  care?  A.  Watching  almost  the 
entire  night. 

Q.  What  difficulty  was  he  in  at  that  time?  A.  There 
seemed  to  be  something — I  suppose  it  is  like  a  form  of  gas, 
and  it  was  either  from  his  heart  and  digestive  processes, 
or  both. 

Q.  Did  he  suffer  any  during  that  period  of  time 

858  from  pains  in  his  chest?  A.  Yes,  he  did. 

Mr.  Hilland :  Your  witness. 

Cross  Examination 
By  Mr.  Clark : 

Q.  Mrs.  Bailey,  how  did  you  meet  Edward  B.  Dewey?  A. 
Through  Miss  Sinclair. 

Q.  You  were  introduced  to  him  through  Miss  Sinclair?  A. 
Yes. 

Q.  How  long  have  you  known  Miss  Sinclair?  A.  Six  or 
seven  years,  and  she  was  formerly  friends  with  my  sister, 
now  deceased. 

Q.  Six  or  seven  years  you  have  known  her?  A.  Yes. 

Q.  About  the  same  time  you  met  Commander  Dewey?  A. 
Yes. 

Q.  You  were  invited  by  Edward  or  by  Miss  Sinclair?  A. 
By  Miss  Sinclair. 

Q.  Where  were  they  living  at  that  time?  A.  2500  Massa¬ 
chusetts  Avenue. 

Q.  On  that  occasion  in  1944,  how  many  times  did  you 
see  Commander  Dewey?  A.  I  couldn’t  say.  I  had  an  ill  hus¬ 
band  at  that  time  and  I  couldn’t  state  just  how  many  times  I 
saw  him. 

Q.  Did  you  visit  there  frequently?  A.  Well,  I  don’t 

859  know  frequently. 

Q.  Did  you  go  to  see  Commander  Dewey  or  to  see 
Miss  Sinclair?  A.  Both  of  them. 
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Q.  You  did  not  see  them  again  from  1944  until  1949?  A. 
No,  I  had  an  ill  husband  and  I  had  lost  my  husband  mean¬ 
time. 

Q.  Well,  you  did  not  see  him?  A.  No. 

Q.  You  went  there  in  1949  at  whose  request?  A.  Miss 
Sinclair. 

Q.  Did  you  receive  any  compensation?  A.  No,  I  went  as  a 
friend.  I  stayed  there  day  and  night  because  Miss  Sinclair 
had  an  injury.  Commander  Dewey  and  Mr.  Dewey  were  both 
ill  and  needed  help. 

I  took  the  food  in  and  stayed  there  with  him  and  her  and 
did  what  I  could. 

Q.  You  were  going  there  day  and  night  in  October,  1949? 
A.  Every  day  and  every  night. 

Q.  That  continued  until  what  time?  A.  Almost  until  the 
middle  of  December. 

Q.  The  middle  of  December;  about —  A.  (Interposing) 
Yes. 

Q.  You  did  not  know  Commander  Dewey  or  Miss  Sin¬ 
clair  prior  to  1936?  A.  No. 

860  Q.  Did  Commander  Dewey  ever  discuss  Theodore 
M.  Dewey  with  you?  A.  He  did. 

Q.  What  did  he  say  with  regard  to  his  son  Theodore 
Macrea  Dewey?  A.  He  told  me  at  first  that  he  had  disowned 
him. 

Q.  Disowned  him?  A.  Yes. 

Q.  Did  he  tell  you  when?  A.  No,  he  did  not  give  me  any 
date. 

Q.  Did  he  tell  you  why?  A.  He  said  he  was  unfaithful, 
and  that  he  had  tried  to  poison  him. 

Q.  Did  he  or  Miss  Sinclair  tell  you  that?  A.  I  told  you 
that  the  Commander  told  me  that. 

Q.  Didn’t  Miss  Sinclair?  A.  No,  sir. 

Q.  Never  discussed  it?  A.  She  discussed  it,  but  he  was  the 
one  who  told  me  first. 

Q.  About  Theodore  Macrea  Dewey,  did  she  tell  you  first 
about  Commander  Dewey’s  other  son?  A.  In  what  way 
would  you  like  me  to  answer  that  ? 
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Q.  Did  she  ever  discuss  him?  A.  It  was  discussed 

861  among  the  family. 

Q.  I  said  did  she  tell  you  about  Theodore  Macrea 
Dewey?  A.  The  old  gentleman  was  afraid  of  the  harm  he 
would  do  to  him. 

The  Court :  Afraid  of  what  ? 

The  Witness :  Afraid  of  the  harm  the  son  would  do  to  him. 
By  Mr.  Clark : 

Q.  Did  he  tell  you  when  he  last  saw  the  son?  A.  No,  he 
did  not,  that  I  recall. 

Q.  This  is  1944  or  1949?  A.  1949  that  he  told  me  he  was 
afraid  of  him. 

Q.  Did  Miss  Sinclair  tell  you  anything  about  this  son, 
Theodore  Macrea  Dewey?  A.  We  talked.  Always  talked, 
and  he  seemed  to  be  the  main  thing  that  worried  him. 

Q.  That  was  the  main  subject  of  conversation? 

Mr.  Hilland :  That  is  not  what  she  said. 

The  Witness :  No,  I  said  when  he  was  discussed. 

By  Mr.  Clark : 

Q.  Did  you  discuss  him  often  with  Commander  Dewey? 
A.  No. 

Q.  How  many  times  did  you  discuss  him  with  Commander 
Dewey  ?  A.  I  couldn ’t  tell  you  that. 

Q.  Were  you  in  the  apartment  on  the  4th  day  of 

862  October,  1949?  A.  I  couldn’t  tell  you  the  date.  I 
would  have  to  look  back  in  the  calendar. 

Q.  When  the  two  members  of  the  Metropolitan  Police 
Force  came  there  in  the  evening  of  October  4, 1949?  A.  No, 
I  was  not  there  then. 

Q.  Were  you  there  around  the  middle  of  October,  1949, 
when  Theodore  Macrea  Dewey  came  there  in  the  afternoon? 
A.  No. 

Q.  When  did  you  start  there,  day  and  night?  A.  I  don’t 
know  the  exact  day,  but  it  was  the  day  that  Admiral  Clark 
had  injured  Miss  Sinclair  down  at  the  door  of  the  apart¬ 
ment. 


Mr.  Clark:  I  did  not  ask  yon  that  I  asked  yon  what  the 
date  was. 

The  Witness :  I  don’t  know,  bnt  it  was  that  day.  It  was 
aronnd  the  middle  of  October  or  beyond  that. 

By  Mr.  Clark: 

Q.  How  did  they  get  in  tonch  with  yon  to  call  yon  up? 
A  By  telephone  and  sent  a  taxi  in  the  night  She  was  so  un¬ 
nerved  she  conld  not  go  on. 

Q.  Had  yon  been  np  to  the  apartment  at  any  time  since 
1944?  A.  No.  I  had  the  ill  husband. 

Q.  And  had  yon  been  in  contact  with  Miss  Sinclair 

863  since  1944  to  that  date  ?  A.  I  met  Miss  Sinclair  in  be¬ 
tween  bnt  I  had  not  been  to  the  apartment 

Q.  Yon  are  a  very  close  friend  of  hers?  A  I  am. 

Mr.  Clark :  No  farther  questions. 

Redirect  Examination 

ByMr.Hilland: 

Q.  Mrs.  Bailey,  yon  said  on  cross  examination  that  Miss 
Sinclair  called  yon  on  the  telephone  and  sent  a  taxi  for  yon ; 
that  she  was  not  able  to  go  on. 

Do  yon  know  where  she  was  living  at  that  time?  A  She 
was  living  at  the  Burlington  Hotel  on  Vermont  Avenue. 

Mr.  Hilland :  That  is  all 

The  Court :  Let  me  ask  yon  some  questions : 

By  the  Court: 

Q.  With  respect  to  the  conversation  or  conversations  the 
Commander  had  with  yon  about  his  other  son  Theodore,  I 
believe  yon  said  yon  did  not  know  haw  many  times  he  dis¬ 
cussed  him ;  was  it  more  than  once?  A  Yes,  he  did. 

Q.  Would  yon  say  several  times?  A  Yes. 

Q.  In  the  presence  of  the  other  son  and  Miss  Sin- 

864  clairf  A  Yes. 

Q.  And  did  they  agree  with  him  that  he  was  justi¬ 
fied  in  being  fearful  of  Theodore?  A  Yes,  they  did. 
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Q.  Can  yon  recall  anything  they  said  abont  Theodore?  A. 
Not  any  more  than  his  father  said,  that  he  was  not  a  very 
honorable  son;  been  nnfaithfnl  and  that  he  was  afraid  of 
him. 

Q.  Did  they  say  why?  A.  Afraid  he  wonld  do  them  bodily 
harm. 

Q.  Did  yon  say — I  think  yon  did — that  the  father  said 
he  was  afraid  he  wonld,  or  had  tried  to  poison  him?  A.  He 
told  me  he  had  tried  to  poison  him. 

Q.  Did  Miss  Sinclair  and  Edward  agree  that  he  had 
tried —  A.  They  believed — they  believed  the  old  gentleman. 

Q.  Did  they  tell  him  so?  A.  The  point  did  not  come  np. 

Q.  Yon  said  they  discnssed  it?  A.  That  was  the  reason  he 
was  afraid  of  him. 


865  ROBERT  F.  FLEMING, 

was  prodnced  as  a  witness  on  behalf  of  the  defendant  and, 
having  been  first  dnly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Hilland : 

Q.  Will  yon  please  state  yonr  fnll  name,  Mr.  Fleming?  A. 
Robert  F.  Fleming. 

Q.  And  how  old  are  yon  Mr.  Fleming?  A  Sixty-five. 

Q.  Where  do  yon  live?  A  7210  Fairfax  Road,  Bethesda, 
Maryland. 

Q.  How  long  have  yon  lived  there?  A  Since  May  1, 1924. 
Q.  How  long  have  yon  lived  in  the  Washington  area?  A 
Fifty-five  years. 

Q.  During  his  lifetime,  did  yon  know  the  testator,  Com¬ 
mander  Dewey?  A  Yes. 

Q.  When  did  yon  first  meet  him?  A  As  near  as  I  can 
remember,  abont  twelve  years — 

The  Court:  (Interposing)  What? 

The  Witness:  As  near  as  I  can  remember,  I  was  abont 
twelve  years  old.  It  was  abont  1897. 
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866  By  Mr.  Hi  Hand: 

Q.  Where?  A.  At  that  time  I  was  living  with  my 
grandmother  at  1720 1  Street,  and  Mrs.  Dewey  used  to  come 
there  to  see  my  grandmother. 

Q.  Was  there  a  relationship?  A.  His  wife,  Mrs.  Dewey, 
was  my  wife  ’s  second  consin. 

Q.  When  did  yon  last  see  Commander  Dewey  ?  A.  The  last 
time  I  saw  him  was  in,  I  think,  October  of  1949. 

Q.  Where?  A.  At  his  residence  on  Massachusetts  Avenne. 

Q.  What  number?  A.  2500, 1  think. 

Q.  When  you  were  a  young  man  did  you  see  him  fre¬ 
quently?  A.  Yes,  more  or  less.  He  and  his  wife  visited  my 
father  and  mother,  and  when  I  was  at  my  grandmother’s  I 
would  see  him  from  time  to  time. 

Q.  Did  you  ever  see  him  when  he  lived  at  the  Marlborough 
Apartments  on  18th  Street?  A.  Yes. 

Q.  Before  or  after  his  wife’s  death?  A.  I  think  after  her 
death.  I  don’t  remember  seeing  her  there. 

Q.  Can  you  remember  when  you  saw  him  in  the 

867  Marlborough?  A.  I  can’t  say  the  date.  It  was  twenty- 
five  or  thirty  years  ago,  I  reckon. 

Q.  Do  you  remember  seeing  him  during  the  ’30’s  at  the 
Marlborough  Apartments?  A.  The  1930 ’s? 

Q.  Yes.  A.  Yes,  I  think  that  is  right  I  took  a  trip  to  New 
York  with  Edward  Dewey  about  1932,  while  they  were  liv¬ 
ing  there. 

Q.  Do  you  recall  raving  seen  Commander  Dewey  on  that 
occasion,  at  the  Marlborough?  A.  Yes. 

Q.  On  other  occasions  around  that  time?  A.  Yes. 

Q.  Do  you  recall  what  the  occasion  was  for  seeing  him 
on  that  occasion?  A.  I  went  to  see  Edward  Dewey  and  saw 
his  father. 

Q.  Did  you  have  a  business  of  common  interest  ? 

Mr.  Clark:  What? 

Mr.  Hilland :  Business  in  common. 

The  Witness :  With  Edward  Dewey,  yes. 
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By  Mr.  Hilland : 

Q.  Did  you  go  to  the  apartment  to  see  Edward  Dewey  and 
on  those  occasions  you  would  see  his  father?  A.  Yes. 

Q.  Can  you  remember  that  Commander  Dewey  ever 
868  visited  you  in  your  present  home  ?  A.  Yes,  I  remem¬ 
ber  when  he  would  come  out  with  Edward  and  sit  on 
our  porch. 


869  Q.  About  how  many  times  did  you  see  him  in  Oc¬ 
tober  of  1949?  A.  Five  or  six  times,  I  should  say. 


871  Q.  Mr.  Fleming,  what  has  been  marked  as  De¬ 
fendant’s  Exhibit  No.  72,  I  show  you  this,  and  ask 
you  whether  or  not  that  is  the  contract  to  which  you  have 
just  referred?  A.  Yes,  sir. 

Q.  The  name  Robert  F.  Fleming  appears  in  the  lower 
right-hand  side  of  it,  is  that  your  signature  ?  A.  Yes,  sir. 

Q.  And  Theodore  G.  Dewey  appears  below  your  signa¬ 
ture?  A.  Yes,  sir. 

Q.  That  is  his  signature?  A.  Yes,  sir. 

Q.  Did  you  see  him  sign  it?  A.  Yes,  sir;  in  his  room,  in 
his  apartment. 

•  •••••*••• 

874  Q.  I  hand  you  what  has  been  marked  Defendant’s 
Exhibit  No.  65  for  identification  and  Defendant’s  No. 
66  for  identification,  and  I  call  your  attention  to  the  name 
Robert  F.  Fleming  appearing  on  each  of  those  papers  and 
ask  you  if  those  are  your  signature?  A.  Yes,  they  are. 

Q.  Does  each  one  of  those  papers  bear  the  signature  of 
Theodore  G.  Dewey?  A.  Yes,  sir. 

Q.  Did  he  sign  both  of  those  papers  in  your  presence?  A. 
He  certainly  did. 


Q.  During  the  period  of  time  you  knew  Commander 
Theodore  G.  Dewey,  did  you  form  an  opinion  about  his 
mental  capacity?  A.  I  certainly  did. 
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875  Q.  Throughout  the  period  of  years  that  you  knew 
him  from  1897  until  you  last  saw  him  in  October  of 

1949,  was  he  on  all  occasions  that  you  saw  him  during  that 
time  in  your  opinion  of  sound  and  disposing  mind  and  mem¬ 
ory  and  capable  of  executing  a  valid  deed  or  contract?  A. 
He  certainly  was — exceedingly  bright. 

Q.  When  you  talked  to  him  about  the  sale  of  this  lot  on 
which  we  have  this  contract,  was  the  location  of  it  dis¬ 
cussed?  A.  Yes. 

Q.  Was  Commander  Dewey  familiar  with  its  location?  A. 
He  knew  all  about  it. 

Q.  How  long  had  he  owned  that  lot?  A.  I  looked  up  the 
record.  I  think  he  bought  it  in  1925,  the  year  after  I  moved 
to  Edgemoor. 

Q.  On  the  occasion  he  signed  this  contract  for  the  sale 
of  the  lot,  did  you  observe  his  mental  condition?  A.  Yes,  sir. 

Q.  Was  he  mentally  alert  then?  A.  He  knew  all  about  it. 

Q.  Did  you  observe  his  spirits,  was  he  cheerful  on  these 
occasions?  A.  Exceedingly  cheerful.  One  night  when  Mrs. 
Fleming  was  in  there  he  sat  and  joked.  He  had  a  wonderful 
sense  of  humor,  a  wonderful  smile. 

He  remembered  the  period  of  years  when  I  was  only  a 
boy ;  he  remembered  that  period. 

876  I  may  add  that  Commander  Dewey  had  as  lovely 
a  face  as  I  have  seen  on  any  man,  an  angelic  expres¬ 
sion. 

Q.  Was  that  true  up  to  the  last  time  you  saw  him?  A.  Yes, 
sir,  it  was. 

Q.  Did  you  discuss  with  him  the  kind  of  treatment  he  re¬ 
ceived  from  his  son,  Edward,  and  Selma  0.  Sinclair?  A.  One 
night  we  were  sitting  in  there  talking  and  he  took  her  by  the 
hand  and  said, 4 ‘She  has  just  been  wonderful  to  me,  couldn’t 
have  been  nicer  in  any  way.  ’  ’ 

He  spoke  two  or  three  times  to  me  how  wonderful  his 
son  Edward  had  been  and  Selma. 

Mr.  Hilland :  Your  witness. 
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Cross  Examination 
By  Mr.  Clark : 

Q.  What  business  were  you  in  in  1932?  A.  Real  estate 
business. 

Q.  This  trip  you  took  to  New  York  with  Edward  was  in 
connection  with  real  estate?  A.  No,  sir,  it  was  not. 

Q.  What  was  it?  A.  In  connection  with  a  patent  he  was 
interested  in  and  trying  to  promote. 

Q.  Do  you  know  whether  Commander  Theodore  G.  Dewey 
put  any  money  up  for  the  development  of  that  patent? 

877  A.  I  don’t  know  anything  about  it.  But  I  don’t  see 
how  it  was  possible. 

Q.  Do  you  know?  A.  No,  sir. 

Q.  Who  owned  this  patent?  A.  That  I  don’t  know.  It  was 
a  patent  of  somebody  else’s. 

Q.  It  was  not  the  patent  of  Edward  B.  Dewey?  A.  No, 
sir. 

Q.  Now,  do  you  know  Theodore  Macrea  Dewey?  A.  No,  I 
do  not. 

Q.  You  knew  Commander  Dewey  since  1897  ?  A.  Yes,  sir. 
Q.  You  never  met  Theodore  Macrea  Dewey,  his  son?  A. 
To  the  best  of  my  knowledge  and  belief  I  may  have  when  I 
was  twelve.  He  was  a  good  deal  younger  than  Edward.  I 
just  knew  he  had  a  younger  son. 

Q.  You  knew  Commander  Dewey  when  you  were  twelve? 
A.  As  well  as  I  remember,  I  said. 

Q.  When  did  you  next  see  him  after  that?  A.  From  time 
to  time.  When  he  came  back  to  Washington  he  came  by  to 
see  my  mother  and  father. 

Q.  Did  he  have  his  sons  with  him  at  that  time?  A.  I  knew 
he  had  Edward  on  a  couple  of  occasions.  I  remember  talking 
with  him.  He  was  much  younger  than  I — five. 

878  Q.  When  did  Commander  Dewey  retire  from  the 
Navy,  do  you  know?  A.  No,  I  don’t. 

Q.  How  often  over  the  years  have  you  seen  Commander 
Dewey  since  1897?  A.  Spasmodic.  It  would  go  along  for 
eight  to  ten  years  and  then  maybe  see  him. 
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Q.  Yon  would  see  him  on  an  occassional  visit  and  ran 
into  him?  A.  Yes,  sir. 

Q.  Then  there  would  be  another  period  of  from  eight  to 
ten  years?  A.  I  wouldn’t  see  the  Commander  as  much  as 
Edward.  When  I  would  go  in  to  see  Edward,  I  would  see 
the  Commander  there. 

Q.  When  did  your  business  with  Edward  commence?  A. 
When  we  went  to  New  York. 

Q.  With  Edward?  A.  When  we  went  to  New  York. 

Q.  Was  that  a  business  trip?  A.  Not  for  money. 

Q.  You  were  not  concerned  in  that?  A.  No,  I  was  just 
going  up  with  him  to  introduce  him  to  some  people. 

Q.  Did  you  go  to  the  Dewey  apartment  between 
879  1932  and  1936?  A.  It  is  hard  to  remember  the  exact 

dates,  my  friend.  As  to  when  it  was,  I  don’t  know. 
I  know  1932,  and  may  have  been  1933  when  I  went  up  to 
New  York  with  Edward. 

Q.  How  long  did  you  spend  in  New  York?  A.  We  spent 
a  couple  of  days. 

Q.  It  was  a  short  trip?  A.  Yes,  I  went  to  New  Jersey  to 
visit  some  friends  of  mine  and  came  back. 

Q.  From  then  until  1936,  can  you  tell  how  many  times 
you  saw  Commander  Dewey  or  visited  in  his  apartment? 
A.  I  had  not  seen  the  Commander  actually  for  quite  a  period 
of  time  until  this  last  fall 

Q.  This  last  fall?  A.  Yes. 

Q.  You  kept  up  your  friendship  with  Edward  during 
that  time?  A.  There  was  quite  a  period  that  I  did  not  see 
Edward  and  did  not  know  what  had  become  of  him. 

Q.  Approximately  when?  A.  I  think  the  first  part  of 
1949. 

Q.  Around  two  years  ago?  A.  About  a  year  ago  or  so — 
about  a  year  ago. 

About  the  first  part  of  1949?  A.  That  would  be  two  years 
ago. 

Q.  Is  that  1949?  A.  Yes,  1949;  right. 

Q.  How  often  did  you  see  him  after  that;  that  is, 
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Edward  Bradley  Dewey?  A.  That  is  hard  to  say.  It  was 
spasmodically.  I  would  see  him  one  month,  then  I  wouldn’t 
see  him. 

Q.  You  got  to  be  very  good  friends  with  Edward  and 
Miss  Sinclair  in  1949?  A.  I  don’t  think  I  knew  them  as  well 
then  as  in  bygone  days.  Used  to  come  out  to  our  house 
and  be  with  us  some  years  back. 

Q.  When  was  that?  A.  I  am  trying  to  think  about  the 
children’s  ages.  I  remember  my  oldest  girl  was  still  in 
schooL  It  must  have  been  in  ’38  when  she  was  in  college. 
When  she  was  first  in  college  they  used  to  some  to  see  us 
quite  often. 

Q.  From  1938  on,  quite  frequently?  A.  Yes. 

Q.  Theodore  Macrea  Dewey,  the  son,  I  mean?  A.  I  never 
saw  him  at  all.  Never  heard  anything  about  it. 

Q.  You  don’t  remember  having  seen  him?  A.  I  wouldn’t 
know  him  if  I  saw  him  right  now,  to  be  frank  about  it. 

Q.  Do  you  know  when  the  settlement  was  made  on 
881  this  lot  out  there ;  was  it  the  same  date  that  the  deed 
is  signed?  A.  No,  sir,  it  was  not. 

Q.  Is  that  the  deed?  A.  Yes,  sir. 

Q.  Do  you  know  when  settlement  was  made?  A.  If  I  can 
refresh  my  memory  by  looking  at  the  paper — by  looking 
at  a  paper  in  my  pocket. 

Is  that  all  right? 

Mr.  Clark:  Yes.  Let  me  see  the  paper. 

(Thereupon,  the  witness  handed  paper  to  counsel) 

By  Mr.  Clark: 

Q.  Is  that  a  memorandum  made  at  the  time  that  the  set¬ 
tlement  was  made?  A.  This  date  was  January  6, 1950. 

Q.  In  other  words,  the  settlement  was  made  on  January 
6,  1950?  A.  Yes,  sir. 

Q.  Was  the  check  then  made  payable  to  Theodore  G. 
Dewey  and  delivered  to  him  on  that  date?  A.  That  I  can’t 
say.  The  title  company  would  send  the  check  to  Commander 
Theodore  G.  Dewey. 

Q.  That  would  be  on  that  date  or  the  date  the  deed  was 
recorded?  A.  Yes,  sir. 
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Q.  What  was  the  amount  of  that  check?  A. 
882  $4165.48. 

Q.  And  that  was  delivered  to  him  in  January  of 
1950?  A.  Yes,  sir. 


DAVID  AIKEN  HART, 

was  produced  as  a  witness  on  behalf  of  the  defendant  and, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Hilland : 

Q.  Mr.  Hart,  will  you  give  us  your  full  name?  A.  David 
Aiken  Hart. 

Q.  And  where  do  you  reside?  A.  3708  Jenifer  Street 

Q.  How  long  have  you  lived  in  Washington?  A.  I  have 
lived  in  Washington  all  my  life. 

Q.  What  is  your  occupation?  A.  Attorney  at  law. 

Q.  Where  is  your  office?  A.  At  815  15th  Street,  North¬ 
west. 

Q.  How  long  have  you  practiced  law  in  Washing- 
883  ton?  A.  I  was  admitted  to  the  bar  in  1914.  I  was 
overseas  for  twenty-six  months.  After  I  came  back, 
I  started  to  practice  law. 

Q.  Have  you  held  any  public  office?  A.  I  was  Assistant 
United  States  Attorney  for  approximately  twenty  years. 

Q.  Beginning  when?  A.  October,  1920. 

Q.  And  ending  when?  A.  August,  1940. 

Q.  During  that  period  of  time  were  you  at  any  time  in 
charge  of  the  office  over  at  the  Police  Court?  A.  Yes. 

Q.  Were  you  in  February,  February  1,  1938?  A.  I  sup¬ 
pose  I  was  in  charge.  There  were  four  or  five  assistants. 
I  would  say  yes. 

Q.  At  that  time  did  you  meet  the  testator,  Theodore 
Gibbs  Dewey?  A.  I  remember  having  met  him,  yes. 

Q.  Did  you  receive  a  letter  from  him?  A.  I  have  a  recol¬ 
lection  I  did,  but  I  can’t  possibly  find  it,  back  in  1938. 
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Q.  Have  yon  looked?  A.  Oh,  yes. 

Q.  Have  yon  searched  through  yonr  files — yon 
884  remember  I  interviewed  yon  some  time  ago  ac¬ 
companied  by  Edward  B.  Dewey  and  his  wife?  A. 
Correct. 

Q.  Do  you  recall  at  that  time  I  showed  yon  a  copy  of 
the  letter  to  which  I  refer?  A.  I  believe  yon  did. 

Q.  I  hand  yon  what  has  been  marked  as  Defendant’s  Ex¬ 
hibit  No.  73  for  identification  and  ask  yon  if  yon  can  identify 
that  as  a  copy  of  the  letter  you  received  from  Commander 
Theodore  G.  Dewey,  dated  February  1,  1938?  A.  I  would 
like  to  look  over  it  just  a  moment. 

I  think  I  have  read  enough  to  recall  that  I  did  get  it 

Q.  And  that  is  the  letter  yon  did  receive  at  that  time?  A. 
Yes. 


(Thereupon,  Defendant’s  Exhibit  No.  73  for  identifica¬ 
tion,  dated  February  1,  1938,  was  received  as  Defendant’s 
Exhibit  No.  73  in  evidence.) 

Mr.  Hilland:  Lady  and  gentlemen  of  the  jury,  this  is 
Defendant’s  Exhibit  No.  73,  which  is  the  carbon  copy,  type- 
I  written  on  three  sheets.  In  the  upper  right-hand  corner 
it  is  dated  February  1,  1938,  Army  and  Navy  Club,  Wash¬ 
ington,  D.C.  It  is  addressed  to  “Mr.  David  A.  Hart,  Assist¬ 
ant  District  Attorney,  Washington,  D.  C.” 

885  (Reading) 

“My  dear  Mr.  Hart: 

“I  set  forth  the  following  as  regards  Theodore  M.  Dewey 
for  these  reasons. 

“He  is  full  of  cunning,  entirely  self-concerned,  has  be-  1 

lieved  for  years  in  his  ability  to  scheme  and  trick  people 
into  his  way  of  thinking.  He  is  a  most  convincing  talker 
until  he  is  caught  in  a  lie  and  then  generally  breaks  down 
completely.  His  ability  to  convince  one  is  that  he  mixes 
enough  truths  with  his  lies  to  attain  the  desired  effect  on 
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people.  My  great  bnrden,  and  his  mother’s  as  well,  was  to 
try  and  save  him  for  himself  for  I  have  ceased  to  love  him 
for  many  years.” 

The  Conrt:  (Interposing)  Read  that  again.  I  didn’t  get 
the  import  of  it 

( Thereupon,  comisel  read  the  portion  of  said  letter,  pre¬ 
viously  read  as  above.) 

(Continuing  reading:) 

“Since  1922,  he  has  done  nothing  but  spend  my  money 
and  do  things  of  a  low  order.  In  1922,  he  was  with  the 
Shipping  Board  in  New  York  City.  He  drank  and  dissi¬ 
pated  at  such  a  rate,  he  was  forced  to  go  to  Florida  with 
my  oldest  son  to  regain  his  health  because  of  ulcers  of  the 
stomach  from  abuse.  Because  of  his  behaviour,  my  oldest 
son  returned  home  and  he  took  up  with  undesirables,  which 
finally  led  him  into  the  State  of  North  Carolina. 

886  “Five  years  ago,  he  wrote  me  to  send  him  more 
money  in  a  hurry,  that  a  young  girl  he  knew  had 
given  birth  to  a  baby  in  a  hospital  there,  and  that  he  de¬ 
livered  her  in  his  car  to  the  hospital  and  the  authorities 
in  that  hospital  demanded  he  sign  a  statement  and  pay  the 
bill,  which  he  did.  He  further  stated  the  child  was  not  his, 
but  knowing  his  selfish  nature,  I,  of  course,  have  my  own 
opinion. 

“All  these  years  I  was  sending  him  money  two  and  three 
times  a  month,  and  so,  upon  paying  for  his  last  performance, 
I  ordered  him  home,  and  from  the  time  he  reached  Wash¬ 
ington  until  I  kicked  him  out  in  the  Spring  of  1936,  he  made 
my  life  one  living  hell.  He  drank  constantly  and  always 
with  undesirables.  He  was  forever  more  trying  to  get  big 
money  out  of  me.  He  succeeded  in  getting  me  to  buy  him 
a  half-interest  in  a  boat,  and  tried  his  damnedest  to  get 
me  to  buy  an  endowment  policy  for  him.  During  this  period, 
from  1922  to  1936, 1  have  bought  him  several  cars,  and,  in 
short,  spent  a  small  fortune  on  him.  He  does  not,  and  never 
has,  loved  any  member  of  his  family,  and  his  constant  effort 
to  get  back  into  my  life  again  is  only  for  money. 


426 


“Upon  one  occasion,  when  I  bought  flowers  to  put  on 
my  wife’s  grave,  he  resented  ‘money  spent  for  a  skeleton’. 

“He  is  thoroughly  rotten  and  damn  clever,  so  I  ask  you 
to  deal  with  him  accordingly.  He  has  been  told  repeatedly 
to  stay  away  from  me,  but  as  he  is  money  crazy  and 

887  has  no  respect  for  himself  or  anyone  else,  he  pays 
no  heed  to  anything. 

“Shortly  after  calling  him  from  North  Carolina,  I  started 
having  bleeding  spells  from  my  intestines  and  the  doctor 
said  I  was  full  of  acid  but  that  no  ulcerations  were  present. 
This  kept  up  for  two  or  three  years  intermittently,  and 
so  from  loss  of  blood,  I  was  put  to  bed  with  pneumonia. 
Upon  returning  home  from  the  hospital,  I  was  so  weak 
the  walls  and  chairs  were  my  crutches.  My  oldest  son,  and 
a  true  son  always  to  his  mother  and  me,  was  forced,  be¬ 
cause  of  his  ungrateful  brother’s  conduct,  to  be  out  of 
town  for  awhile  on  an  important  matter,  and  I  was  left  with 
this  scoundrel  and  a  cook.  Immediately  upon  my  older 
son’s  leaving,  he  (Theodore)  would  leave  me  every  Friday 
and  stay  until  Monday  morning  on  his  boat  drinking.  There 
was  no  food  in  the  house  and  the  cook  became  so  alarmed 
over  my  hobbling  around  on  the  street  for  some,  that  she 
finally  took  over  this  task  herself.  On  more  than  one  oc¬ 
casion,  Theodore  was  gone  over  a  week  on  these  trips  and 
told  the  cook  ‘if  he  dies,  call  the  Yacht  Club’. 

“Since  putting  him  out  nearly  two  years  ago,  I  have  not 
had  one  bleeding  spell  and,  of  course,  have  my  opinions 
about  this  too. 

“The  last  low  thing  he  has  said  and  done,  is  to  try  to  put 
on  to  an  innocent  person,  a  Miss  Sinclair,  the  story  that 
she  was  the  cause  of  his  trouble.  This  is  an  out  and  out 
lie  for  she  knew  him  very  slightly  in  that  he  would 

888  never  stay  home  but  roamed  the  face  of  the  earth, 
mostly  at  my  expense.  It  was  not  until  recently, 

when  he  forced  our  hand,  that  we  told  her  what  he  had 
been  for  years. 

“Were  I  to  put  on  paper  his  low,  scheming  life,  it  would 
put  some  criminals  to  shame,  so  I  ask  you,  Mr.  Hart,  to 
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bring  this  creatnre  on  the  side  of  peace  and  warn  yon  for 
yonr  own  sake,  as  well  as  mine,  to  deal  with  him  to  the  full 
extent  of  the  law,  remembering  always  he  is  clever  at 
getting  people’s  sympathy,  to  embarass  them  later  in  his 
behalf.  I  am  as  through  with  him  as  though  he  had  not 
been  bora  and  am  happy  and  contented,  when  allowed  to 
be,  for  the  first  time  in  years. 

“He  has  been  warned  repeatedly,  verbally  and  finally 
by  a  letter  from  a  criminal  attorney,  a  Mr.  Leahy,  not  to 
disturb  me,  that  I  was  through  with  him  for  life. 

“Notwithstanding  all  this,  he  personally  called  week  be¬ 
fore  last  on  the  manager  of  the  Shoreham  Hotel,  a  Mr. 
Moore,  and  inquired  as  to  all  my  business  and  wanted  to 
tell  personal  things  that  Mr.  Moore  refused  to  listen  to. 
Mr.  Moore  told  me  this  himself,  and  it  certainly  is  embar¬ 
rassing  to  me,  and  since  he  has  been  warned  in  writing 
to  stay  away  from  me,  I  hope  this  last  sneaking  act  of  his 
constitutes  breaking  the  peace  in  your  sight. 

“Having  all  the  facts  before  you,  I  wish  you  would  take 
such  legal  steps  as  are  necessary  to  prevent  my  being 
889  further  annoyed  in  the  future. 

“Very  truly  yours,” 

Signed  “T.  G.  Dewey,  Commander, 
U.  S.  N.  Retired.” 

Mr.  Hilland:  Your  witness. 

Cross  Examination 
By  Mr.  Clark: 

Q.  Mr.  Hart,  did  you  take  any  criminal  action  against 
Theodore  Macrea  Dewey  as  a  result  of  this?  A.  If  I  am 
not  mistaken,  I  sent  for  him.  It  has  been  a  long  time  ago. 

Q.  Do  you  recall  whether  or  not  he  came  down  and  talked 
to  you  about  it?  A.  I  believe  he  did.  I  can’t  recall. 

Q.  Actually  do  you  recall  whether  you  subpoenaed  him 
down?  A.  I  can’t  definitely  say.  It  was  the  usual  pro¬ 
cedure. 
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Q.  So  actually  you  have  no  recollection  of  discussing 
with  him  the  things  in  this  letter!  A.  No,  I  can’t  recall  now. 

Q.  Do  you  know  whether  or  not  any  warrant  was  issued 
for  him?  A.  Mr.  Dewey  came  to  my  office  and  I  talked  to 
him. 

The  Court:  The  father? 

The  Witness :  And  I  think  I  went  to  his  apartment  at  one 
time  and  talked  to  him.  My  recollection  is  hazy  that 

890  far  back  as  to  what;  just  exactly  what  was  done. 

Q.  Do  you  know  whether  he  came  with  somebody? 
A.  I  think  this  Edward  Dewey  over  here  (pointing  to 
defendant). 

Q.  The  caveatee?  A.  Yes,  and  I  think  Miss  Sinclair. 

The  Court:  Came  with  him? 

The  Witness :  Yes,  with  him. 

By  Mr.  Clark : 

Q.  When  he  came  to  your  office?  A.  Yes. 

Q.  Was  there  anyone  at  the  apartment  when  you  went 
to  the  apartment?  A.  I  think  both. 

Q.  Did  they  discuss  Theodore  Macrea  Dewey’s  conduct 
with  you?  A.  Oh,  yes,  they  and  the  deceased,  too. 

Q.  What  did  they  say  about  Theodore?  A.  In  substance 
what  is  in  that  letter;  that  he  had  continually  annoyed  the 
old  gentleman. 

Q.  The  same  statements  that  the  elderly  man  made  in 
effect?  A.  You  mean  the  statements  by  Mr.  Edward  Dewey 
and  Miss  Sinclair?  . 

Q.  Yes.  A.  I  can’t  testify  to  that. 

891  The  Court:  I  thought  you  just  said  so. 

The  Witness:  I  said  “in  substance”. 

By  Mr.  Clark: 

Q.  What  they  said  were  the  same  charges  the  father 
made?  A.  Correct. 

Q.  Do  you  know  how  many  times  you  saw  him,  altogether? 
A.  The  deceased,  the  father? 
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Q.  Yes.  A.  It  may  have  been  three  times,  may  have  been 
two. 

The  Court:  All  before  that  letter  was  written,  I  take  it? 

The  Witness :  I  think  it  was. 

By  Mr.  Clark : 

Q.  Had  you  known  any  of  these  people  before?  A.  No. 

Q.  Either  Miss  Sinclair  or  Edward  Dewey  or  the  older 
man?  A.  No,  I  did  not  know  any  of  them. 

Q.  Did  you  ask  him  to  write  you  this  letter?  A.  I  haven’t 
any  recollection.  Usually  we  notify  them  to  give  a  memo¬ 
randum  of  what  the  complaint  is.  Whether  that  letter  is 
a  reply  to  that,  I  don’t  know. 

Q.  Normally,  you  would  discuss  a  matter  of  this  sort 
with  the  complainant  and  either  make  your  own  notes 
892  or  have  him  write  you  confirming  it;  correct?  A.  As 
I  recall  he  came  on  the  theory  the  son  was  threaten¬ 
ing  bodily  harm  and  that  is  the  only  action  I  could  have 
taken — to  issue  a  warrant.  But  I  can’t  recall.  I  had  thous¬ 
ands  and  thousands  of  cases. 

Q.  You  had  many  cases  like  this?  A.  A  great  many — 
husbands  and  wives  and  so  on  and  so  forth. 

Q.  Do  you  recall  whether  or  not  he  said  he  had  not  seen 
his  son  for  two  years  before  this?  A.  No,  I  can’t  recall. 

Q.  Do  you  know  where  the  son  was  living  at  the  time? 
A.  No,  I  can’t  say  definitely  I  knew  where  he  was  living 
at  the  time. 

Q.  In  making  your  search  for  the  original  of  this  letter, 
did  you  find  any  of  your  notes  made  concerning  the  case  at 
the  time?  A.  No.  My  recollection  is  that  it  was  an  official 
record  of  the  District  Attorney’s  Office.  All  the  other  papers 
were  left  there,  and  my  recollection  is  all  the  papers  were 
left  there. 

Q.  Did  he  tell  you  why  he  came  to  you  rather  than  to  the 
United  States  District  Attorney?  A.  I  was  acting  for  the 
District  Attorney.  We  heard  all  the  complaints,  issued  all 
the  warrants,  prosecuted  all  the  misdemeanors. 
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893  Q.  That  was  over  in  the  Police  Court?  A.  Yes,  sir. 

Mr.  Clark:  That  is  all.  No  further  questions. 

The  Court :  I  was  just  going  to  ask :  As  I  listened  to  that 
letter  being  read,  I  couldn’t  find  anything  in  it  which  could 
have  provided  you  with  a  basis  for  issuing  a  warrant; 
because  he  does  not  say  anything  about  threatening  his 
life  in  the  letter. 

Is  that  a  recollection  that  he  might  have  told  you  that, 
or  did  you  just  call  in  Theodore  Dewey  to  try  to  calm  things 
down? 

The  Witness :  As  I  recall,  I  considered  that  element  of  it. 
The  old  boy  was  afraid  he  would  do  him  harm.  Rather  than 
issue  warrants  for  these  nice  people,  my  recollection  is  I 
sent  for  him. 

Redirect  Examination 
By  Mr.  Hilland : 

Q.  Do  you  know  where  Commander  Dewey  was  living  at 
that  time?  A.  I  remember  going  to  his  apartment  but  I 
can’t  remember  where  it  was. 


903  WALTER  M.  BASTIAN, 

was  produced  as  a  witness  on  behalf  of  the  defendant  and, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Hilland : 

Q.  Will  you  please  state  your  full  name,  Judge  Bastian? 
A.  Walter  M.  Bastian. 

Q.  Where  do  you  reside?  A.  2015  Plymouth  Street,  North¬ 
west. 

Q.  How  long  have  you  been  a  resident  of  Washington?  A. 
All  my  life. 

Q.  What  is  your  occupation?  A.  Judge,  United  States 
District  Court. 

Q.  For  the  District  of  Columbia?  A.  Yes. 
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Q.  Prior  to  becoming  a  judge  of  this  court,  Judge  Bas- 
tian,  what  was  your  occupation?  A.  I  was  an  attorney. 

Q.  For  how  long?  A.  Abount  thirty-five  years. 

904  Q.  On  March  3, 1941,  were  you  practicing  law?  A. 
I  was. 

Q.  During  his  lifetime,  did  you  know  the  testator,  Theo¬ 
dore  Gibbs  Dewey?  A.  I  knew  Commander  Dewey,  yes. 

Q.  I  hand  you  what  has  been  marked  Defendant’s  Exhibit 
No.  71,  and  I  call  your  attention  to  page  9  of  it  and  ask  you 
whether  or  not  that  page  bears  your  signature?  A.  It  does. 

Q.  Your  signature  is  in  the  upper  left-hand  corner?  A. 
It  is. 

Q.  Under  “Signed,  sealed  and  delivered  in  the  presence 
of:”?  A.  It  is. 

Q.  Did  Commander  Dewey  sign  in  your  presence?  A.  I 
have  no  independent  recollection,  but  I  would  say  he  did 
because  I  witnessed  it. 

Q.  Do  you  know  the  Notary,  Arthur  L.  Manley,  who  notar¬ 
ized  this  document?  A.  Mr.  Manley  is  a  Notary  in  the  Press 
Building  where  my  office  was  at  that  time. 

Q.  Do  you  know  where  he  signed  that  lease?  A.  I  am  not 
sure  after  this  lapse  of  time.  I  imagine  he  signed  it  in  his 
apartment  on  Massachusetts  Avenue.  I  would  not  be 

905  sure. 

Q.  In  connection  with  the  preparation  and  execu¬ 
tion  of  that  lease,  how  many  times  did  you  see  Commander 
Dewey?  A.  I  can’t  tell  you  that,  Mr.  Hilland — two  or  three 
times. 

Q.  Did  you  form  an  opinion  about  his  mental  capacity? 
A.  Certainly. 

Q.  At  that  time  was  he  of  sound  and  disposing  mind  and 
memory  and  capable  of  executing  a  valid  deed  or  contract? 
A.  He  was. 

Mr.  Hilland :  Your  witness. 
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Cross  Examination 
By  Mr.  Clark : 

Q.  Judge  Bastian,  during  this  discussion  with  Comman¬ 
der  Dewey,  did  he  ever  mention  his  son,  Theodore  M.  Dewey, 
to  you?  A.  That  is  an  awful  long  time  ago.  I  can’t  remember 
whether  he  did  or  not.  My  recollection — and  the  reason  I 
have  the  recollection  I  do — it  is  a  peculiar  lease  involving 
as  it  did  cutting  the  store  and  there  had  to  be  a  companion 
paper  signed  by  both  his  sons. 

Q.  I  know  that  Judge  Bastian,  but  in  that  connection  did 
he  discuss  the  personal  relationship  with  his  son  Theodore  ? 
A.  My  recollection  is  he  did  not. 

Q.  It  still  had  a  few'  years  to  run?  A.  I  am  not  sure. 
906  Q.  But  he  had  a  previous  lease  in  which  all  parties 
joined?  A.  Yes. 

The  Court:  Judge  Bastian,  had  you  represented  Com¬ 
mander  Dewey  before? 

The  Witness :  No,  sir. 

The  Court :  Did  you  draw  that  lease  ? 

The  Witness :  Yes,  sir. 

The  Court :  Was  that  the  only  representation  you  had? 

The  Witness :  Yes. 


GEORGIA  WALKER, 

was  produced  as  a  witness  on  behalf  of  the  defendant  and, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Hilland : 

Q.  Will  you  please  state  your  full  name?  A.  Georgia  K. 
Walker. 

Q.  And  where  do  you  reside?  A.  3108  Rodman 
907  Street,  Northwest. 

Q.  How  long  have  you  lived  in  Washington?  A.  I 
think  since  1910  or  T2. 
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Q.  Prior  to  your  employment  with  the  Penn  Mutual 
where  were  you  employed?  A.  Just  prior,  with  the  Veterans 
Administration. 

Q.  How  long  were  you  there?  A.  About  eighteen  months. 

Q.  Prior  to  that  employment  where  were  you  employed? 
A.  Previous  to  that  with  the  National  Life  Insurance  Com¬ 
pany. 

Q.  Of  where?  A.  Montpelier,  Vermont. 

Q.  Montpelier,  Vermont?  A.  Right. 

908  Q.  For  how  many  years  were  you  employed  by  that 
company?  A.  Twenty-five. 

Q.  When  did  that  service  begin?  A.  In  1919. 

Q.  When  did  it  end?  A.  March,  1945. 

Q.  During  the  time  you  were  employed  there,  was  the 
testator,  Commander  Theodore  G.  Dewey,  a  policy  holder 
of  the  National  Life  Insurance  Company  of  Montpelier, 
Vermont?  A.  He  was. 

Q.  Was  he  a  policy  holder  throughout  your  period  of  em¬ 
ployment  with  that  company?  A.  I  assume  he  was. 

Q.  Do  you  remember  when  you  first  met  him?  A.  I  can’t 
say  I  do,  but  when  I  met  him — I  can’t  say. 

Q.  I  hand  you  what  has  been  marked  Plaintiff’s  Exhibit 
No.  10  and  ask  you  to  look  at  the  signatures  on  it  and  state 
whether  or  not  that  paper  bears  your  signature?  A.  As  a 
witness,  yes. 

Q.  It  does  bear  your  signature?  A.  Yes. 

Q.  Your  signature  appears  about  three-quarters  down 
the  page  on  the  left-hand  side  ?  A.  Yes. 

Q.  It  is  signed  how?  A.  G.  K.  Walker. 

909  Q.  The  G  stands  for  Georgia?  A.  Yes. 

Q.  And  the  K?  A.  KinzelL 

Q.  Opposite  your  signature  appears  the  name  of  Theo¬ 
dore  G.  Dewey;  did  you  see  the  testator  sign  that?  A.  Well, 
I  would  say  I  did.  1936 — that  is  customary. 

Q.  When  did  you  see  him  sign  it?  A.  Why,  I  guess — that 
was  made  out  in  July,  1936. 

Q.  Where  did  you  see  it  signed?  A.  At  the  office  of  the 
National  Life  Insurance  Company. 
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Q.  Where  were  they  at  that  time?  A.  In  the  Edmonds 
Building,  917  Fifteenth  Street. 

Q.  Was  anyone  with  Commander  Dewey  when  he  signed 
that?  A.  I  can’t  say. 

Q.  Yon  have  no  recollection  of  anyone  being  with  him? 
A.  No  recollection  whatsoever. 

Q.  Have  yon  any  independent  recollection  of  any  of  the 
other  facts  and  circumstances  that  occurred  at  that  time?  A. 
I  have  not. 

Q.  Is  that  application  signed  on  the  usual  form  used  by  the 
Insurance  Company  at  that  time  ?  A.  It  is. 

Q.  And  if  you  had  gone  out  of  your  office  and 

910  signed  it,  would  that  have  been  such  an  unusual  ex¬ 
perience  that  you  would  remember  it?  A.  It  would 

have  been. 

Q.  You  have  no  independent  recollection  of  having  gone 
out  of  your  office  ?  A.  I  have  not. 

Q.  He  was  present  in  the  office?  A.  Yes. 

Q.  And  that  he  signed  it  there?  A.  That  is  correct. 

Q.  Did  you  form  an  opinion  of  the  mental  capacity  of 
Theodore  G.  Dewey  at  the  time  he  signed  that?  A.  I — 

The  Court:  (Interposing)  Just  a  moment!  She  testified 
she  did  not  have  any  recollection  of  his  signing  it. 

Is  that  true? 

The  Witness :  Yes. 

The  Court :  Then  I  don’t  see  how  she  can  testify  to  that. 

By  Mr.  Hi  Hand : 

Q.  When  a  person  comes  in  to  sign  a  change  of  beneficiary 
on  an  insurance  policy  do  you  form  an  opinion  whether  or 
not  they  have  mental  capacity  to  make  the  change  ?  A.  No ; 
unless  there  is  something  very  unusual,  I  would  not. 

911  Q.  If  they  appeared  strange  or  unusual —  A.  I  sup¬ 
pose  I  would.  I  don’t  remember.  If  a  person  were  in¬ 
toxicated  I  might  know. 

Q.  Don’t  you  consciously  or  unconsciously  form  an  opin¬ 
ion  about  a  policy  holder?  A.  I  think  it  was  perfectly  aU 
right.  There  was  no  reason  to  think  otherwise. 
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Q.  That  was  true  in  this  case?  A.  Absolutely. 

Q.  On  that  basis,  could  you  say  you  did  form  an  opinion 
about  Commander  Dewey’s  mental  capacity?  A.  I  don’t 
even  remember  the  case.  But  just  along  with  others.  I  don’t 
remember  a  case  where  I  even  doubted  a  person  was  all 
right. 

Mr.  Hilland:  I  assume  Your  Honor’s  ruling  if  she  can’t 
answer. 

Let  me  put  the  question  so  I  will  have  it  directly. 

Q.  Miss  Walker,  in  your  opinion,  was  Theodore  Gibbs 
Dewey  of  sound  and  disposing  mind  and  memory  and  capa¬ 
ble  of  making  a  valid  deed  or  contract  at  the  time  he  signed 
the  change  of  beneficiary  on  July  20,  1936,  in  your  office  at 
the  National  Life  Insurance  Company  of  Vermont? 

Mr.  Clark :  I  object.  I  think  she  has  indicated — 

The  Court:  (Interposing)  I  sustain  the  objection.  The 
testimony  of  Miss  Walker  is,  she  has  indicated  clear- 
912  ly  she  does  not  know  she  had  or  not,  because  she  does 
not  remember  the  circumstances.  She  has  said,  how- 
eyer,  that  she  supposes  she  would  have  noticed  if  there 
was  anything  unusual  about  it,  about  the  transaction. 

I  think  that  is  as  far  as  you  can  go. 

Mr.  Hilland :  All  right,  Your  Honor. 

Your  witness. 

Cross  Examination 
By  Mr.  Clark : 

Q.  Miss  Walker,  do  you  recall  how  many  times  you  saw 
Commander  Dewey?  A.  Oh,  I  can’t  say.  He  came  in  the 
office  occasionally,  about  once  a  year  or  something  like 
that. 

Q.  Did  he  ever  discuss  his  son,  Theodore  M.  Dewey?  A. 
No,  he  was  very  quiet. 

Q.  He  never  discussed  his  personal  affairs  at  all?  A.  No. 

Q.  Nor  did  he  give  any  reason  that  you  can  recall  as  to 
why  he  was  making  this  change  of  beneficiary?  A.  No. 

Mr.  Clark :  That  is  all. 
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Redirect  Examination 
By  Mr.  Hilland : 

Q.  Yon  say  yon  jnst  saw  him  once  a  year?  A.  Jnst  casu¬ 
ally.  I  don’t  know  whether  even  once  a  year. 

913  Q.  Seeing  him  once  a  year,  were  yon  able  to  form  an 
opinion  of  his  mental  capacity  during  those  times  yon 

saw  him  ?  A.  I  assume  he  was  all  right. 

Q.  At  the  time  of  seeing  him  once  a  year,  was  he  of  sound 
and  disposing  mind  and  memory  and  capable  of  making  a 
valid  deed  or  contract?  A.  So  far  as  I  would  know. 

Q.  In  your  opinion  he  was?  A.  So  far  as  I  would  know.  I 
had  no  reason  to  form  an  opinion. 

MIRIAM  MOORE  MORGAN. 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  Examination 
By  Mr.  Hilland: 

Q.  Will  you  state  your  full  name,  Miss  Morgan? 

914  A.  Miriam  Moore  Morgan. 

Q.  Where  do  you  reside?  A.  2715  Woodley  Place, 
Northwest. 

Q.  How  long  have  you  lived  in  Washington?  A.  Two 
years  the  first  of  March. 

Q.  Where  are  you  employed?  A.  At  the  old  Williamsburg 
residence  in  the  Southeast. 

Q.  In  the  fall  of  1949,  were  you  employed  at  the  Allies 
Inn?  A.  I  was. 

Q.  When  did  you  first  become  employed  there?  A.  The 
1st  of  June  of  that  year. 

Q.  Of  1949?  A.  Bight. 

Q.  How  long  did  you  continue  to  be  employed  there?  A 
Until  the  1st  of  January,  1950. 

Q.  Were  you  employed  there  on  October  4,  1949?  A.  I 
was. 
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Q.  On  that  date,  did  yon  meet  the  testator,  Commander 
Theodore  Gibbs  Dewey?  A.  I  did. 

Q.  Where  did  you  meet  him?  A.  In  his  apartment. 

Q.  Where  was  that  located?  A.  On  Massachusetts  Ave¬ 
nue.  I  don’t  know  the  number,  sir. 

915  Q.  Do  you  remember  what  floor  of  the  building  his 
apartment  was  on?  A.  The  third. 

Q.  Will  you  state  to  the  Court  and  jury  the  reason  you 
went  there  at  that  time?  A.  Mr.  Dewey  and  Miss  Sinclair, 
at  that  time,  had  come  to  the  restaurant  quite  often  to  eat 
and  always  took  dinner  home  to  the  Commander. 

That  particular  night,  Miss  Sinclair  came  in  and  said 
Mr.  Dewey  was  ill  and  wanted  to  take  two  meals  out.  She 
said  she  thought  it  would  be  nice  for  me  to  come  and  visit 
him,  so  after  work  I  went  out  there  and  took  some  food 
with  me. 

Q.  What  time  was  that?  A.  I  finish  at  8:00,  and  suppose 
it  was  8:15  or  8:30. 

Q.  When  you  went  there,  did  you  see  any  persons  inside 
the  lobby?  A.  Some  policemen. 

Q.  How  many?  A.  Three  or  four. 

Q.  Where  did  you  see  them?  A.  In  the  lobby. 

Q.  What  did  you  do  when  you  saw  them,  the  policemen? 
A.  I  waited  a  few  minutes  to  see  what  would  happen.  They 
went  on  upstairs  and  I  waited. 

Q.  Did  they  go  in?  A.  Yes,  sir. 

916  Q.  Did  they  go  to  Commander  Dewey’s  apart¬ 
ment?  A.  Yes,  sir. 

Q.  When  you  got  in  the  apartment,  did  you  see  any  police¬ 
men  in  there?  A.  No,  I  did  not. 

Q.  Did  you  see  any  on  the  third  floor?  A.  No,  sir,  I  did 
not. 

Q.  Did  you  see  them  in  the  apartment?  A.  Not  when  I 
went  there. 

The  Court :  You  say  you  did  not  see  them  in  the  apart¬ 
ment? 

The  Witness :  No,  sir. 
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The  Court :  No,  sir,  what  ? 

The  Witness :  I  did  not  see  them  in  the  apartment. 

By  Mr.  Hilland : 

Q.  Where  were  they  when  yon  were  there  f 

The  Conrt:  How  could  she  know  that?  She  said  she  did 
not  see  them. 

By  Mr.  Hilland : 

Q.  Whom  did  yon  see  first?  A.  Miss  Sinclair. 

Q.  What,  if  anything,  did  yon  have  with  yon?  A.  I  think 
two  pieces  of  cake. 

Q.  For  whom?  A.  Mr.  Dewey  and  the  Commander. 

917  Q.  Where  did  Miss  Sinclair  send  yon  when  yon  first 
came  in?  A.  To  Mr.  Dewey’s  bedroom. 

Q.  Which  Mr.  Dewey?  A.  Young  Mr.  Dewey. 

Q.  Did  yon  go  in  his  bedroom  at  that  time?  A.  Yes,  sir. 

Q.  Where  did  yon  find  him  in  the  room?  A.  He  was  in 
bed. 

Q.  How  long  did  yon  remain  in  his  room?  A.  Approxi¬ 
mately  half  an  hour. 

Q.  Where  did  yon  go  then?  A.  Into  the  Commander’s 
room. 

Q.  How  long  were  yon  in  his  room?  A.  I  should  say  about 
the  same  length  of  time. 

Q.  About  half  an  hour?  A.  Yes. 

Q.  Was  anyone  in  the  Commander’s  room  with  yon  when 
yon  were  there?  A.  No,  sir. 

Q.  Where  did  Miss  Sinclair  go  while  yon  were  there,  if 
yon  know?  A.  She  was  in  the  front  of  the  apartment — I 
imagine  in  the  drawing  room. 

Q.  Did  yon  have  a  conversation  with  Commander 

918  Dewey  at  that  time?  A.  Yes,  I  did. 

Q.  Did  yon  have  any  conversation  with  the  Com¬ 
mander  at  that  time?  A.  Yes,  I  did. 

Q.  What  was  the  conversation?  A.  Oh,  just  about  every¬ 
thing. 
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Q.  About  policemen?  A.  No. 

Q.  You  did  not  have  any  conversation  about  policemen? 

A.  No. 

Q.  What  discussion  did  you  have  with  him?  A.  Well,  we 
talked  about  the  restaurant,  about  my  work,  my  food.  He 
told  me  how  much  he  appreciated  my  sending  the  food  out 
to  him. 

He  told  me  how  much  he  thought  of  his  son  and  Miss 
Sinclair,  and  how  good  they  were  to  him. 

Q.  What  else  ?  A.  Also  that  he  had  another  son. 

Q.  What  did  he  say  about  him?  A.  He  said  he  was  no 
good. 

Q.  Did  you  observe  the  condition  of  the  Commander  the 
night  you  saw  him?  A.  Well,  he  was  a  very  elderly  gentle¬ 
man.  He  wasn’t  too  well,  but  mentally  he  was  cer- 
919  tainly — 

Mr.  Clark :  I  object,  Your  Honor.  It  is  not  respon¬ 
sive. 

The  Court :  Yes. 

By  Mr.  Hilland : 

Q.  Did  you  form  an  opinion  about  his  mental  capacity? 

A.  I  felt  he  was  the  nicest  and  one  of  the  most  interesting 
men  I  ever  talked  to,  regardless  of  age. 

Q.  In  your  opinion  was  he  of  sound  mind  and  memory 
and  capable  of  making  a  valid  deed  or  contract?  A.  He 
certainly  was. 

Mr.  Hilland :  Speak  up  so  the  reporter  can  hear  you. 

The  Witness :  He  certainly  was. 

By  Mr.  Hilland : 

Q.  During  the  time  you  were  in  the  room  with  Com¬ 
mander  Dewey,  did  his  condition  remain  the  same?  A.  Well, 
he  became  a  little  upset,  a  little  tired  I  thought. 

Q.  How  did  he  show  that?  A.  Well,  his  face  became  a 
little  flushed.  It  was  evening  and  I  thought  I  should  leave. 

Q.  And  did  you  leave?  A.  Yes. 
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Mr.  Hilland :  Your  witness. 

Jnst  a  minnte ! 

Q.  How  were  you  dressed  that  night?  A.  I  had  a  white 
uniform  on,  which  I  wore  to  work. 

920  Mr.  Hilland :  That ’s  all. 

Cross  examination 
By  Mr.  Clark: 

Q.  Miss  Morgan,  when  yon  arrived  at  Commander 
Dewey’s  apartment —  A.  I  beg  pardon,  sir. 

Q.  When  yon  arrived  at  Commander  Dewey’s  apartment, 
what  time  of  the  evening  was  it?  A.  I  would  say  between 
8 :15  and  8 :30.  I  finished  work  and  took  a  taxi  directly  out 
there. 

Q.  How  long  were  yon  in  his  apartment?  A.  About  an 
hour. 

Q.  That  means  that  yon  would  have  left  about  a  quarter 
past  9 :00  or  half -past  ?  A.  Right. 

Q.  The  only  place  you  saw  the  policemen  were  in  the 
lobby?  A.  Right. 

Q.  How  many  were  there?  A.  I  think  three. 

Q.  Was  that  the  only  time  you  visited  Commander  Dewey 
in  his  apartment?  A.  Yes,  sir. 

Q.  Did  he  come  to  the  Allies  Inn  for  his  dinner?  A.  No, 
sir. 

921  Q.  That  was  the  only  time  you  ever  saw  Com¬ 
mander  Dewey?  A.  Yes. 

Q.  How  many  times  had  you  seen  his  son  and  Miss  Sin¬ 
clair?  A.  Nearly  every  night  they  had  dinner  there. 

Q.  They  came  there  frequently?  A.  Yes,  sir. 

Q.  And  carried  the  food  out  to  him?  A.  Right. 

Q.  Was  anybody  in  his  room  while  you  were  having  this 
conversation  with  him?  A.  No,  sir. 

Q.  Did  he  seem  perfectly  normal  to  you  except  that  he 
became  tired  later?  A.  Yes,  sir. 

Q.  Did  he  seem  excited,  angry  or  agitated?  A.  No,  only 
that  he  became  a  little  bit  disturbed  when  he  spoke  about 
his  other  son. 
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Q.  That  is  Theodore?  A.  Yes,  sir. 

Q.  What  did  he  say  about  the  other  son?  A.  Did  not 
seem  possible  two  men  could  be  so  unlike.  He  was  sure 
no  good  at  all.  He  tried  to  poison  him. 

Q.  What  else?  A.  I  don’t  recall.  He  was  very  upset 
about  that  son,  I  could  see. 

922  Q.  Was  that  the  first  time  you  had  met  him?  AL.Yes, 
sir. 

Q.  Who  else  was  in  the  apartment?  A.  Miss  Sinclair  and 
Mr.  Dewey. 

Q.  And,  of  course,  the  testator,  Commander  Dewey.  A. 
That  was  all  I  saw. 

Q.  Did  he  make  any  other  charges  against  his  son?  A. 
No,  sir. 

Q.  Did  he  explain  any  circumstances  under  which  his 
son  tried  to  poison  him?  A.  No.  I  tried  to  change  the  con¬ 
versation  because  I  did  not  think — 

Q.  (Interposing)  Adi  he  said  about  his  son  was  that  he 
was  no  good?  A.  And  that  he  had  tried  to  poison  him. 

Q.  If  you  arrived  at  8:15  or  8:30,  you  spent  the  first 
half-hour  with  Mr.  Edward  Dewey?  A.  Yes,  sir. 

Q.  And  during  that  time  you  were  there,  where  was 
Miss  Sinclair?  A.  She  wasn’t  in  that  room.  She  must  have 
been — 

Q.  (Interposing)  She  was  not  in  the  room  with  you  and 
Edward?  A.  Eight. 

Q.  But  she  was  still  in  the  apartment  as  far  as  you 

923  know?  A.  Yes,  sir. 

Q.  In  some  other  part?  A.  Yes,  sir. 

Q.  Did  she  take  you  and  show  you  into  the  Commander’s 
room?  A.  No,  sir. 

Q.  How  did  you  know  where  his  room  was?  A.  He  was  in 
the  next  room  to  Edward  Dewey  and  Mr.  Dewey  took  me 
there. 

Q.  He  took  you  there?  A.  Yes,  sir. 

Q.  Did  he  introduce  you  to  his  father?  A.  Yes,  sir. 

Q.  Did  he  stay  in  there?  A.  No,  sir. 
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Q.  He  did  not  have  any  conversation  with  his  father? 
A.  No,  sir. 

Q.  He  became  tired — was  he  sitting  up?  A.  Yes,  sir. 

Q.  In  his  chair?  A.  Yes,  sir. 

Q.  How  was  he  dressed?  A.  He  had  on  a  lounging  robe, 
I  believe,  sir ;  a  blanket  over  his  knees. 

924  Q.  Your  conversation  was  mostly  about  the  res¬ 
taurant,  about  the  meals  you  sent  him?  A.  That  is 

right. 

PAUL  R.  BLOK, 

was  recalled  as  a  witness,  having  previously  been  sworn, 
was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Hilland : 


926  Q.  Did  you  put  the  obituary  in  the  paper?  A.  We 
inserted  one.  One  was  inserted  ahead  of  us.  After 

we  received  instructions  from  Mr.  Edward  Dewey  there 
was  one  inserted  by  Captain  Theodore  Dewey,  we  were 
informed,  of  Bethesda,  Maryland,  and  so  we  told  counsel 
that  it  had  been  run  once  and  then  we  inserted  our  copy. 
Mr.  Hilland :  Your  witness. 

Cross  Examination 
By  Mr.  Clark : 

Q.  Mr.  Blok,  in  the  obituary  you  inserted  in  the  papers, 
did  you  list  the  surviving  next  of  kin  of  Commander 
Dewey?  A.  We  did. 

Q.  Where  did  you  get  the  information?  A.  From  Mr. 
Edward  Dewey. 

Q.  Who  did  you  list  as  the  surviving  next  of  kin?  A. 
Mr.  Edward  Dewey. 

Q.  There  was  no  reference  in  your  obituary  or  instruc¬ 
tions  that  you  received  to  list  the  name  of  his  other 

927  son?  A.  Correct. 
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929  DR.  JAMES  STALLINGS, 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Hilland : 

Q.  Will  you  please  state  your  full  name?  A.  James  Stal¬ 
lings. 

Q.  Where  do  you  reside?  A.  5146  Nebraska  Avenue, 
Northwest. 

Q.  How  long  have  you  lived  in  Washington?  A.  Since 
about  1937,  I  believe. 

Q.  What  is  your  occupation?  A.  Research,  with  the  Soil 
Conservation,  Department  of  Agriculture. 

Q.  How  long  have  you  been  so  employed?  A.  In  this  par¬ 
ticular  job,  since  January  1,  1945.  I  have  been  with  the 
Service  since  January  10,  1934. 

Q.  You  have  been  with  the  Soil  Conservation  Service 
since  1934?  A.  Right. 

Q.  During  his  lifetime,  did  you  know  Commander  Dewey? 
A.  I  did  for  a  time. 

Q.  When  did  you  first  meet  him?  A.  I  don’t  recall  the 
exact  date.  Probably  two  and  one-half  years  ago. 

930  Q.  Where  did  you  meet  him?  A.  In  his  home. 

Q.  Where  did  you  last  see  him?  A.  In  his  home. 
Q.  When  was  that?  A.  I  don’t  recall  the  exact  date,  but 
sometime  before  his  death. 

Q.  How  many  times  had  you  seen  him  since  you  first 
met?  A.  Altogether,  a  half  dozen  or  more  times. 

Q.  Did  you  have  any  conversation  with  him  on  those 
half  dozen  or  so  times  you  saw  him?  A.  I  did. 

Q.  Did  you  form  an  opinion  about  his  mental  capacity? 
A.  I  did.  I  was  very  much  surprised  at  his  mental  alertness. 

Q.  In  your  opinion,  was  he  of  sound  and  disposing  mind 
and  memory  and  capable  of  making  a  valid  deed  or  con¬ 
tract?  A.  Definitely. 
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Q.  Did  you  observe  what  kind  of  care  and  treatment  he 
was  receiving  in  his  home?  A.  I  did. 

Q.  Will  you  describe  it?  A.  Mrs.  Sinclair  at  that  time  was 
nurse  and  apparently  assumed  the  major  part  of  the  re¬ 
sponsibility  for  his  care,  and  so  far  as  I  could  tell 

931  she  was  doing  an  excellent  job. 

Q.  You  said  “Mrs.  Sinclair”.  A.  Miss  Sinclair. 

Q.  Was  he  in  good  condition  on  every  occasion  that  you 
saw  him?  A.  He  was. 

Q.  What  was  the  condition  of  his  room?  A.  It  was  in  ex¬ 
cellent  shape. 

Q.  What  was  the  condition  of  the  apartment  when  you 
saw  him?  A.  In  excellent  shape. 

Mr.  Hilland :  Your  witness. 

Cross  Examination 

By  Mr.  Clark : 

Q.  Mr.  Stallings,  what  was  the  occasion  upon  which  you 
met  Commander  Dewey  for  the  first  time?  A.  Edward  B. 
Dewey  came  to  the  Soil  Conservation  Service,  the  office  of 
the  Service,  in  the  interest  of  a  patent  that  he  had  either 
applied  for  or  was  working  on,  and  he  was  referred  to  me 
from  the  Service  office. 

Q.  Then  you  met  Edward  B.  Dewey  first?  A.  Bight. 

Q.  When  was  that?  A.  I  don’t  recall  the  date,  but  I  would 
say  at  least  two  and  a  half  years  ago. 

932  Q.  How  long  before  you  met  Commander  Dewey 
did  you  meet  Edward  B.  Dewey?  A.  Just  a  short 

while  after  I  met  Edward  Dewey,  I  met  the  Commander. 

Q.  You  met  him,  the  Commander?  A.  A  short  time  after 
I  met  the  son,  Edward  B.  Dewey.  The  occasion  when  Mr. 
Edward  Dewey  and  two  other  gentlemen  made  a  trip  to 
Beltsville,  I  believe  it  was,  to  see  a  party  out  there,  and  on 
the  way  back  we  stopped  by  Mr.  Dewey’s  apartment. 

Q.  On  the  way  back?  A.  Yes,  sir. 

Q.  How  long  were  you  there  on  that  occasion?  A.  I  would 
imagine  probably  an  hour. 
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Q.  Who  else  was  present?  A.  I  don’t  recall  the  other 
two  men. 

Q.  Was  anyone  else  there  besides  Mr.  Edward  B.  Dewey? 
A.  Miss  Sinclair. 

Q.  When  did  yon  make  the  next  visit  to  Commander 
Dewey’s  apartment?  A.  I  don’t  recall  the  exact  dates  bnt 
every  few  weeks. 

Q.  Yon  don’t  recall  the  dates?  A.  From  the  first  visit 
until  his  death. 

Q.  Every  few  weeks?  A.  I  would  say  I  made  altogether 
six  to  eight  visits. 

933  Q.  In  a  period  of  two  and  a  half  years?  A.  Two 
to  two  and  a  half.  I  don’t  recall  the  exact  date  of 

the  first  visit 

Q.  That  would  be  three  visits  a  year?  A.  I  imagine  that 
is  right 

Q.  Did  you  discuss  things  with  Commander  Dewey  at 
that  time?  A.  On  every  occasion  I  visited  with  him  at  the 
apartment,  I  would  talk  about  twenty  minutes  while  I  was 
there  on  each  visit 

Q.  What  was  your  conversation  with  him?  A.  We  dis¬ 
cussed  things  in  general,  his  health  in  particular;  the  way 
he  felt,  and  things  of  that  kind. 

Q.  Did  you  ever  discuss  with  him  any  personal  affairs? 
A.  No. 

Q.  Did  you  discuss  with  him  his  son  Theodore  Macrea 
Dewey?  A.  I  don’t  recall  that  he  did. 

Q.  Did  he  ever  mention  him  to  you?  A.  I  don’t  recall  he 
did. 

Mr.  Clark:  That  is  all 
Redirect  Examination 
By  Mr.Hilland: 

Q.  You  are  addressed  as  “Dr.  Stallings,”  will  you  state 
what  doctor’s  degree  you  have?  A.  Doctor  of 

934  Philosophy. 
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The  Court :  Dr.  Stallings,  you  said  you  went  out 
with  Mr.  Dewey  and  two  other  men  to  Beltsville  and  stopped 
by  the  apartment  on  the  way  back. 

The  Witness :  Yes. 

The  Court:  What  was  the  reason  for  your  stopping  by 
the  apartment? 

The  Witness:  Mr.  Edward  B.  Dewey  invited  us  in  just 
for  a  visit. 

The  Court:  Did  you  have  any  refreshments  while  there? 

The  Witness :  I  think  so. 

The  Court:  Do  you  remember  what  they  were? 

The  Witness :  I  very  seldom — 

The  Court:  Was  it  wine,  liquor,  or  a  highball. 

The  Witness:  I  remember  clearly  I  took  one  and  I  don’t 
remember  what  the  other  people  took.  I  don’t  remember. 

The  Court:  Did  Mr.  Edward  B.  Dewey  have  some  too? 

The  Witness :  If  I  remember  correctly,  he  did. 

The  Court:  Do  you  know  what  he  had? 

The  Witness:  I  don’t  remember. 

The  Court:  How  long  did  your  visit  last? 

The  Witness :  I  would  imagine  about  an  hour. 

Recross  Examination 
By  Mr.  Clark : 

Q.  May  I  ask  one  or  two  questions  that  have  come 
935  to  mind? 

These  refreshments  you  had,  were  they  in  the  pres¬ 
ence  of  Commander  Dewey?  A.  No. 


936  SELMA  SINCLAIR  DEWEY, 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 

By  Mr.  Hilland : 

Q.  Will  you  please  state  your  full  name?  A.  Selma  Sin¬ 
clair  Dewey. 
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Q.  Where  do  yon  live?  A.  At  present  at  the  corner  of 
17th  and  T  Streets,  Northwest.  I  am  not  snre  of  the  address. 

Q.  1830  -  17th  Street?  A.  Yes,  I  think  that  is  the  address. 

Q.  How  long  have  yon  lived  in  Washington?  A.  I  have 
lived  in  Washington  permanently  since  1917. 

Q.  Yon  are  the  wife  of  Edward  Bradley  Dewey,  defend¬ 
ant  and  caveatee  in  this  case  ?  A.  I  am. 

Q.  When  did  you  first  meet  him?  A.  I  think  I  can  place 
that  definitely.  Miss  Alice  Clapp  gave  a  dinner  party  in 
her  home  on  16th  Street,  in  either  midwinter  of  1927  or 
late  fall,  and  I  met  him  along  with  many  others  that  are  yet 
my  friends. 

Q.  After  you  met  him,  did  yon  and  your  husband 

937  begin  associating  together?  A.  Well,  we  would  oc¬ 
casionally  take  walks,  possibly  once  a  week;  have 

dinner  together. 

Q.  How  soon  after  yon  met  him,  did  your  association 
begin?  A.  Well,  I  would  say  it,  to  grow  into  a  permanent 
friendship,  it  was  then — it  was  about  a  month  and  a  half 
after  that. 

Q.  When  did  yon  meet  the  testator,  Commander  Theo¬ 
dore  Gibbs  Dewey?  A.  Just  about  a  month  and  a  half  after 
I  met  Edward. 

Q.  Where  did  you  meet  him?  A.  Edward  brought  him 
to  call  at  my  home  at  the  Hay  Adams  House. 

Q.  How  long  did  you  live  at  the  Hay  Adams  House?  A. 
I  moved  there — may  I — I  can  recall  exactly :  it  was  when  I 
went  to  call  on  Admiral  Phillips  ’  widow.  I  made  applica¬ 
tion  just  about  December  of  ’28, 1  think. 

Q.  How  long  did  you  live  there?  A.  Certainly  three  years 
and  possibly  into  the  fourth  year. 

Q.  Where  were  you  employed  at  that  time?  A.  I  was 
employed  at  the  Veterans  Administration,  as  it  was  known 
then. 

Q.  When  did  you  become  employed  there?  A.  I 

938  went  to  the  V eterans  ’  Administration  after  the  young 
ladies  of  the  First  World  War  who  were  in  the  Navy 
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were  discharged  when  the  Armistice  was  signed.  I  left  the 
office  of  Commander  William  G.  Moore,  Commanding  Officer 
on  the  receiving  ship,  where  we  had  a  thousand  men.  I  went 
there  from  there.  I  was,  of  course,  discharged  from  the 
Service  a  Yeomanette. 

Q.  After  you  met  Edward  and  his  father,  Commander 
Theodore  Gibbs  Dewey,  was  there  a  time  when  you  took  a 
trip  with  them  to  Montpelier,  Vermont?  A.  Yes,  sir. 

Q.  What  year  was  that?  A.  As  I  recall,  it  was — may  I 
correct  myself — I  met  the  Commander  in  December  1927 
and  this  was  the  fall,  early  fall  or  late  summer  of  1928, 
that  I  made  this  trip. 

Q.  Did  you  go  up  there  with  the  Commander?  A.  No, 
sir,  I  did  not. 

Q.  Did  Edward,  your  husband,  go  up  there  with  him?  A. 
No,  he  did  not. 

Q.  Did  you  and  Edward  go  up  there  together?  A.  Yes. 

Q.  Was  Commander  Dewey  there  at  the  time  you  went  up 
there?  A.  Yes,  he  was. 

Q.  Did  he  return  with  you?  A.  Yes,  he  did. 


939  Q.  Mrs.  Dewey,  you  know  definitely  that  was  the 
year  you  and  Edward  drove  up  to  Montpelier,  Ver¬ 
mont  to  get  Commander  Dewey?  A.  Yes,  I  do. 

Q.  How  can  you  fix  that  definitely?  A.  Well,  all  of  the 
members  of  the  family  had  written  to  me ;  his  sisters.  They 
had  seen  my  photograph,  and  their  brother  was  so  happy 
over  the  fact  we  would  possibly  get  engaged  and  marry, 
and  they  were  extending  invitations  to  me  to  come  up  to 
take  Commander  Dewey  back,  and  I  accepted. 

Q.  Were  you  engaged  at  that  time?  A.  No,  I  was  about 
to  become  engaged.  I  was  trying  to  make  up  my  mind. 

Q.  I  show  you  two  envelopes  and  ask  you  in  whose  hand¬ 
writing  those  are?  A.  The  late  Commander  Theo- 

940  dore  Gibbs  Dewey. 

Q.  And  they  are  addressed  to  you?  A.  They  are. 

•  . 
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Q.  The  postmark  is  July  29,  1928  and  August  16,  1928; 
from  where  did  Commander  Dewey  mail  those  letters  to 
you!  A.  Both  of  them  from  Montpelier,  Vermont 

Q.  Have  yon  read  these  letters  recently!  A.  I  would  say 
I  have  read  them  many  times. 

Q.  Do  they  contain  writings  by  Commander  Dewey  about 
the  forthcoming  trip  of  yourself  and  Edward  to  Mont¬ 
pelier!  A.  They  do,  sir. 

Q.  From  these  letters,  can  you  refresh  your  memory  so 
that  you  would  be  able  to  swear  of  your  own  personal 
knowledge  it  was  1928  that  you  and  Edward  were  in  Mont¬ 
pelier,  Vermont!  A.  I  am,  sir.  (Witness  reading  letters.) 

Q.  You  and  Edward— were  you  and  Edward  there  at  any 
other  time  together!  A.  We  were  not. 

Q.  Were  you  and  Commander  Theodore  Gibbs  Dewey 
there  and  Edward  at  any  time  together!  A.  No,  sir. 

Q.  So  far  as  you  know,  was  Edward  Bradley  Dewey  ever 
in  Montpelier,  Vermont,  after  the  summer  of  1928!  A.  I 
am  sure  he  was  not;  1  will  say  he  was  not. 

Q.  Were  you  ever  there  after  the  summer  of  1928! 
941  A.  No,  sir. 

Q.  You  of  course  were  there  with  me  when  the 
Howland  depositions  were  taken  recently!  A.  Yes,  sir. 

Q.  But  other  than  those  trips,  in  1928  and  the  one  re¬ 
cently  to  take  the  depositions,  were  you  ever  there  either  at 
Montpelier,  Vermont,  or  at  Lake  Willoughby!  A.  Other 
than  with  you  and  Commander  Dewey  the  last  time,  no. 

Q.  Do  you  remember  when  you  first  met  Theodore  Macrea 
Dewey,  the  other  son  of  Commander  Dewey!  A.  Yes,  sir. 

Q.  When!  A.  I  met  him  the  early  part  of  1929,  and  I 
think  it  was  in  February. 

Q.  Where  did  you  meet  him!  A.  His  father  and  brother 
Edward  asked  me  to  go  to  the  Union  Station ;  he  was  coming 
in  from  some  place  in  New  York,  and  if  1  would  accompany 
them  to  meet  him!  I  accompanied  them  and  did  meet  him 
as  he  alighted  from  the  train. 

Q.  That  was  February,  1929!  A.  Yes,  sir. 
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Q.  During  the  years  Theodore  Macrea  Dewey  was  in 
Durham,  North  Carolina,  did  you  ever  visit  Durham,  North 
Carolina?  A.  No,  sir. 

942  Q.  During  the  years  he  was  there  did  his  brother 
Edward  Bradley  Dewey  ever  visit  North  Carolina? 

A.  No,  sir. 

Q.  Was  there  a  time  when  you,  Edward,  and  his  father, 
Commander  Theodore  Gibbs  Dewey,  visited  Moorhead  City, 
North  Carolina?  A.  Yes,  sir. 

Q.  When  was  that?  A.  It  was  in  the  early  ’30 ’s  and  it  was 
in  the  summertime. 

Q.  Now,  can  you  fix  the  time  exactly  when  you  were 
there?  A.  Other  than  that  it  was  in  the  summertime  and  in 
the  early  ’30 ’s,  and  we  went  to  Moorhead  City. 

Q.  You  went  to  Moorhead  City?  A.  Yes. 

Q.  Who  went  to  Moorhead  City?  A.  The  late  Commander 
Theodore  Gibbs  Dewey  and  Edward,  and  I  was  asked  to 
accompany  them. 

Q.  I  hand  you  an  envelope  postmarked  September  6, 1930, 
and  ask  you  whether  or  not  that  refreshes  your  recollection 
with  respect  to  the  time  or  date  that  you  and  Edward  and 
his  father,  Commander  Dewey,  went  to  Moorhead  City, 
North  Carolina.  A.  This  is  dated  1930  and  in  Sep- 

943  tember  and  about  the  18th.  I  am  sure  this  letter  was 
written  two  weeks  after — 

The  Court:  What  did  you  say?  I  didn’t  hear  you. 

The  Witness :  A  week  or  so  after  we  had  visited  Moor¬ 
head  City,  North  Carolina,  this  letter  was  written. 

By  Mr.  Hilland : 

Q.  By  whom?  A.  By  a*  Miss  Dabney  Ledyard,  a  young 
high  school  teacher  in  the  town  of  Moorhead  City,  North 
Carolina. 

Q.  Where  did  you  meet  her?  A.  At  a  rooming  house  that 
was  close  to  the  water  where  she  had  a  room. 

Q.  When  did  you  meet  her?  A.  On  this  visit. 

Q.  And  under  what  circumstances  did  you  meet  her?  A. 
When  we  arrived  for  this  visit,  it  seems  there  was  a  room 
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for  Commander  Dewey  and  Edward,  and  that  whoever  was 
to  have  left  the  room  I  was  to  have  had,  stayed  another  night 
and  was  there;  and  Theodore  Maerea  Dewey  and  a  Mr. 
William  Lickle  shared  room  and  bath  between;  and  a  Mrs. 
Stubbs,  who  had  the  room  adjoining  them  with  connecting 
bath,  and  the  landlady  asked  her  if  she  wonld  let  me  sleep 
with  her  just  that  one  night.  She  was  very  indignant.  She 
said  she  had  asthma  and  while  we  were  talking  Theodore 
Maerea  Dewey  entered  into  it,  and  was  not  nice  to  me  at  alL 
She  went  to  this  Miss  Ledyard  and  spoke  to  her  about 

944  my  sharing  the  room  she  had  with  her.  She  had  a 
three-quarter  size  bed  and  she  and  I  slept  in  that  bed 

for  three  or  four  days. 

Q.  How  long  did  the  trip  last  to  Moorhead  City?  A.  I 
would  say  into  a  week. 

Q.  Did  it  last  only  one  day  as  Theodore  Maerea  Dewey 
testified  here  ?  A.  No,  it  did  not. 

Q.  Did  you  and  Commander  Dewey  and  Edward  leave  the 
day  after  you  arrived  there  ?  A.  No,  sir. 

Q.  Did  you  have  a  qnarrel  with  Mrs.  Stubbs?  A.  No,  I 
had  nothing  to  say  to  her  at  alL 
Q.  Did  you  have  a  qnarrel  with  Theodore  Maerea  Dewey 
on  that  occasion?  A.  I  listened  to  his  talk  with  the  landlady. 
He  was  very  indignant  about  me  sharing  a  room  with  her. 
I  did  not  understand  it  at  alL  The  late  Commander  Dewey 
and  my  hnsband  felt — 

Mr.  Clark  (interposing):  Your  Honor,  I  object  This 
witness  cannot  testify  to  what  Commander  Dewey  and  her 
husband  felt 
The  Court :  Sustained. 

ByMr.Hllland: 

Q.  Was  Mrs.  Stubbs  >  son  with  her  on  that  occasion? 

945  A.  If  he  was,  I  did  not  meet  him.  1  never  heard  any¬ 
thing  about  him. 

Q.  Did  you  meet  Mrs.  Stubbs  on  that  occasion?  A.  Yes, 
Idid. 
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Q.  On  any  previous  occasion?  A.  No,  sir. 

Q.  Any  subsequent  occasion  ?  A.  No,  sir. 

Q.  Did  you  meet  Mr.  William  F.  Lickle  on  that  occasion? 
A.  Yes,  sir. 

Q.  That  was  the  first  time  you  met  him?  A.  I  am  not 
certain  but  I  think  it  was. 

Q.  When  and  where  did  you  first  meet  Mrs.  Stubbs’  son, 
Allston  Stubbs?  A.  The  first  time  was  when  my  husband 
Edward  Dewey,  and  I  think  you  were  with  us  when  he 
testified  in  behalf  of  Theodore  Macrea  Dewey  when  his 
deposition  was  taken  in  Durham,  North  Carolina — within 
the  last  month  and  a  half. 

Q.  Did  you,  Edward,  and  his  father  make  any  other  trips 
to  North  Carolina  during  the  years  Thomas  Macrea  Dewey 
was  there  ?  A.  I  think  his  father  made  a  trip. 

Q.  I  asked  you  if  the  three  of  you?  A.  I  am  sorry;  no. 

Q.  Did  you  make  a  trip  alone?  A.  No. 

946  Q.  Did  Edward  make  a  trip  alone?  A.  No,  sir. 

Q.  Did  their  father  make  a  trip  alone?  A.  Yes,  sir. 

Q.  When  was  that?  A.  I  am  not  certain,  but  I  think  it  was 
1929  or  in  the  early  ’30 ’s,  or  1931. 

Q.  Where  did  he  go  on  that  occasion?  A.  He  went  to  visit 
his  son,  Theodore  Macrea  Dewey,  and  told  us  he  would  be 
gone  a  month  or  more. 

Q.  How  long  was  he  gone?  A.  In  the  neighborhood  of 
about  seven  days. 

Q.  Then  what  occurred?  A.  He  returned  home  and  he 
brought  with  him  a  ham  his  son  had  him  purchase  and  had 
Mrs.  Stubbs  cook  it  for  him.  It  was  a  ham  cured  in  North 
Carolina. 

Q.  During  the  time  Theodore  Macrea  Dewey  was  in  Dur¬ 
ham,  North  Carolina,  did  you  correspond  with  him?  A.  Sir? 

Q.  During  the  time  Theodore  Macrea  Dewey  was  in  Dur¬ 
ham,  North  Carolina,  did  you  correspond  with  him?  A.  No, 
sir. 

Q.  During  that  time,  so  far  as  you  know,  did  Edward 
Bradley  Dewey  correspond  with  him?  A.  Not  to  my 

947  knowledge,  did  he. 
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Q.  Did  his  father  correspond  with  him?  A.  Yes. 

Q.  Do  yon  know  how  long  Theodore  Macrea  Dewey  re¬ 
mained  in  North  Carolina?  A.  Well,  he  was  home  at  one 
time  for  awhile  in  1929  and  then  he  returned  to  North  Caro¬ 
lina,  and  then,  I  think,  it  was  after  that  he  came  home 
permanently. 

Q.  Do  yon  know  whether  or  not  he  was  there  in  October 
1930?  Au  It  would  be  my  opinion  that  he  possibly  was  in 
1930. 

Q.  I  hand  yon  Defendant’s  Exhibit  No.  16,  and  ask  yon 
whether  or  not  that  refreshes  your  recollection  as  to 
whether  or  not  he  was  in  North  Carolina  in  October,  1930. 
A.  Yes,  I  recall  this  letterhead  very  well,  and  how  it  dis¬ 
turbed  the  late  Commander  Theodore  Gibbs  Dewey. 


948  Q.  Do  yon  know  how  soon  after  October  1930 
Theodore  Macrea  Dewey  returned  from  North  Caro¬ 
lina?  A.  I  know  he  returned;  I  don’t  know  the  exact  time. 

Q.  How  long  did  yon  continue  to  be  employed  actively 
at  the  Veterans  Administration?  A.  I  left  the  Veterans 
Administration — how  long  did  I  continue  to  be  employed 
at  the  Veterans  Administration? 

Q.  Actively  employed?  A.  Until  the  latter  part  of  1933. 


Q.  And  what  occurred  about  your  employment  at  that 
time?  A.  I  had  been  losing  my  health  right  along.  I  had 
asked  for  sick  leave  and  they  granted  it 
Q.  You  went  on  sick  leave  at  that  time?  A.  Yes,  sir. 


949  Q.  When  you  first  met  Commander  Dewey,  where 
was  he  living?  A.  He  was  living  at  the  Army-Navy 

Club. 

Q.  Where  was  Edward  living  at  that  time?  A.  With  his 
father  there. 

Q.  How  long  did  he  continue  living  there?  A.  Until  the 
latter  part  of  1929. 
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Q.  And  then  where  did  he  move!  A.  917  -  18th  Street, 
the  Marlborough  Apartment  Honse. 


Q.  Mrs.  Dewey,  I  hand  yon  what  have  been  marked  as 
Defendant’s  Exhibits  74  and  75,  and  ask  yon  if  yon  can 
identify  them.  A.  1  can. 

Q.  And  refer  to  them  by  nnmber  on  the  back  when  the 
first  is  dated.  A.  Yes,  sir. 

950  Q.  Will  yon  please  state  to  the  Conrt  and  jury 

'  what  they  are?  A.  This  is  a  picture  of  the  late  Com¬ 
mander  Dewey  I  have  in  my  hand,  Exhibit  No.  I  think  it  is, 
74.  Am  I  right  about  that? 

Q.  Yes,  Exhibit  74.  A.  That  was  made  in  January  of 
1936  by  his  son  Edward  Bradley  Dewey,  and  he  did  not 
even  know  it  was  being  made. 

Q.  What  was  he  doing  at  the  time  it  was  being  made? 
A.  Working  cross-word  puzzles. 

Q.  That  was  a  hobby  of  his?  A.  Oh,  yes. 

Q.  Is  that  a  fair  likeness;  did  yon  say  ’36,  or  January 
’37?  A.  I  said  1936. 

Q.  Is  that  a  fair  likeness  of  him  when  that  photograph 
was  taken?  A.  He  was  quite  thin  at  that  time, 
v  Q.  I  asked  you  if  that  was  a  fair  likeness  of  him  at  that 
time?  A.  Yes,  sir. 


951  Q.  Mrs.  Dewey,  will  you  look  at  Defendant’s  Ex¬ 
hibit  75  for  identification  and  state  what  that  is? 
A.  That  is  Commander  Theodore  Gibbs  Dewey. 

Q.  When  was  it  taken?  A.  In  the  summer  of  1938,  at 
1901  Wyoming  Avenue. 

Q„  Was  he  living  there  at  that  time?  A.  Yes,  sir. 

Q.  Who  took  that  photograph?  A.  His  son,  Edward 
Bradley  Dewey. 

Q.  Can  you  fix  the  date?  A.  It  was  the  summer  of  1938, 
at  1901  Wyoming  Avenue,  Northwest 
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Q.  Does  that  photograph  represent  a  fair  likeness  of  him 
at  that  time  and  place!  A.  It  does. 


952  (Thereupon,  the  photographs  marked  Defendant’s 
Exhibits  Nos.  74  and  75  for  identification,  were  re¬ 
ceived  in  evidence  as  Defendant’s  Exhibits  Nos.  74  and  75, 
respectively.) 


Q.  I  am  talking  about  Defendant’s  Exhibit  No.  74,  the 
photograph  taken  in  1936,  when  you  said  he  was  “thin”  at 
that  time,  what  was  his  physical  condition  with  respect  to 
weight  in  the  summer  of  1938,  at  the  time  Defendant’s  Ex¬ 
hibit  No.  75  for  identification  was  taken!  A.  He  weighed 
about  176  or  80  in  1938. 

Q.  What  was  the  condition  of  his  health  at  that  time! 
A.  He  enjoyed  beautiful  health. 


953  Q.  Mrs.  Dewey,  prior  to  the  time  you  went  on 
sick  leave  from  the  Veterans  Administration,  or 

rather  at  the  time  you  went  on  sick  leave,  you  were  in  bad 
physical  condition!  A.  I  was  failing  from  1929  on,  slowly. 

Q.  A  gradual  failure  of  your  health!  A.  Yes,  and  it  be¬ 
came  very  marked  the  latter  part  of  1933. 

Q.  Prior  to  1929  or  1930  you  enjoyed  good  health!  A.  At 
that  time  I  enjoyed  very  excellent  health. 

Q.  Between  that  time  and  1933,  when  you  went  on  sick 
leave,  where  did  you  take  your  meals!  A.  Sometimes 

954  we  would  have  meals  in  my  place ;  sometimes  at  the 
Army  and  Navy  Club,  and  when  I  wasn’t  dining  with 

Commander  Dewey  and  his  son,  I  would  have  dinner  at 
home  and  with  other  friends. 

Q.  During  that  time  that  they  were  living  at  the  Marl¬ 
borough  Apartment!  A.  Yes,  sir. 

Q.  How  frequently  did  you  have  dinner  at  the  Marl¬ 
borough  Apartment  with  Commander  Dewey!  A.  At  that 
time,  once  or  twice  a  week. 


Q.  When  you  went  on  sick  leave  from  the  Veterans  Ad¬ 
ministration,  did  you  do  any  kind  of  work  at  all?  A.  No,  sir. 


Q.  In  1934  and  5,  what  was  the  condition  of  your  health? 
A.  I  was  an  ill  person. 

Q.  During  the  winter  of  1934-35,  what,  if  anything,  did 
you  do?  A.  Nothing.  I  was  trying  to  regain  my  health. 

Q.  Did  you  go  anywhere  in  that  winter?  A.  Yes,  sir,  I 
went,  the  first  of  March  1935,  to  Florida,  to  try  to 

955  regain  my  health. 

Q.  Up  to  that  time  were  you  having  your  meals 
from  time  to  time  at  the  Marlborough  Apartment?  A.  Often. 

Q.  How  often?  A.  Just  about  once  or  twice,  maybe  a  little 
more  often,  depending  on  what  was  happening. 

Q.  Once  or  twice,  what?  A.  A  week,  depending  upon  tfie 
set  of  circumstances. 

Q.  How  long  did  you  remain  in  Florida?  A.  I  went  the 
first  of  March  and  left  the  17th  of  May,  1935. 

Q.  To  what  part  of  Florida  did  you  go?  A.  For  a  while 
I  was  in  St.  Augustine,  then  St.  Petersburg,  Florida. 

Q.  How  long  were  you  at  St.  Augustine?  A.  Just  a  short 
time,  about  a  week;  maybe  less. 

•  •****•••• 

956  DAVID  A.  HART, 

was  recalled  as  a  witness  on  behalf  of  the  defendant  and 
testified  further  on 

Direct  Examination 

By  Mr.  Hilland: 

Q.  Mr.  Hart,  on  the  occasion  you  met  the  testator,  Com¬ 
mander  Theodore  Gibbs  Dewey,  on  the  occasion  about  which 
you  testified  yesterday,  did  you  form  an  opinion  about  his 
mental  capacity?  A.  I  did. 

Q.  On  the  occasion  you  saw  him,  about  which  you  testi¬ 
fied,  in  your  opinion  was  he  of  sound  and  disposing  mind 
and  memory  and  capable  of  executing  a  valid  deed  or  con¬ 
tract?  A.  In  my  opinion,  he  was. 

Mr.  Hilland :  That  is  alL 
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Cross  Examination 
By  Mr.  Clark: 

Q.  Mr.  Hart,  do  yon  think  that  that  letter  he  wrote  to 
you  was  entirely  rational? 

The  Witness  (Addressing  the  Court) :  Shall  I  answer 
that? 

The  Court:  Yes,  sir. 

The  Witness :  I  dislike  to  testify.  I  admit  it  was  a  rather 
unusual  letter  for  a  father  to  write  about  his  son. 

From  what  recollection  I  have  of  the  complaint 
957  he  made  about  him,  I  don’t  know  whether  he  was 
justified  or  not. 

By  Mr.  Clark: 

Q.  Those  made  by  him?  A.  Yes. 

Q.  He  was  accompanied  by  Miss  Sinclair  and  Edward 
Dewey  at  the  time?  A.  I  think  he  was,  on  each  occasion. 

The  Court:  What?  You  said  what? 

The  Witness:  On  each  occasion. 

The  Court:  That  is  what  I  thought  you  said. 

By  Mr.  d&rk: 

Q.  In  answer  to  my  former  question,  you  said  you  didn’t 
know  whether  he  was  justified  or  not  with  respect  to  the 
complaint  he  made  against  his  son;  did  he  justify  those 
accusations  to  you?  A.  I  believed  him  when  he  told  me. 

Q.  Did  you  issue  a  warrant?  A.  I  did  not  issue  a  warrant. 
I  must  have  adjusted  the  matter. 


.fgP 

mm 


Ki 


I 
1 


;  && 


v !» 


I 


1  •  ; 


•I-  ’V' 

I  ’ 


■ 


:  .* ■  AV-.  *>*  - 


4^-V  i. 


■ 

.»*••.  ■*  *.  ~  «■  . 

/ 


ir>;.\vi'. 


INDEX  TO  JOINT  APPENDIX 
No.  11,072 

I.  Pleadings,  Docket  Entries  and  Other  Papers 


Last  Will  and  Testament  of  Theodore  G. 

Dewey  .  (VoLI)  1 

Order  Framing  Issues .  ( VoL  I)  3 

Pretrial  Proceedings .  (VoL  I)  4 

Order  Aligning  Parties .  (VoL  I)  5 

6th  Minute  Entry .  (Vol.  I)  5 

13th  Minute  Entry .  ( VoL  I)  5 

Plaintiff’s  Prayer  Number  Five .  (Vol.  I)  6 

Defendant’s  Bequest  for  Instruction  No.  1  . .  (Vol.  I)  6 

Defendant’s  Request  for  Instruction  No.  7  . .  (VoL  I)  6 

Defendant’s  Bequest  for  Instruction  No.  9  . .  (VoL  I)  7 

14th  Minute  Entry .  (VoL  I)  7 

Motion  to  Set  Aside  Verdict  and  to  Enter 
Judgment  for  Defendant  in  Accordance 
With  Defendant’s  Motion  for  a  Directed 

Verdict  and  Motion  for  a  New  Trial  _  ( VoL  I)  8 

Order  Denying  Motion  to  Set  Aside  Verdict 
and  to  Enter  Judgment  for  Defendant  in 
Accordance  With  Defendant’s  Motion  for  a 
Directed  Verdict  and  Motion  for  a  New 


Trial  .  (VoLI)  10 

Order  Denying  Probate .  (VoL  I)  11 

Notice  of  Appeal . .  (VoL  I)  12 


II.  Excerpts  from  Testimony  and  Proceedings 
Witnesses : 

Mrs.  Ida  K.  Bailey . 

Walter  M.  Bastian _ 

Napoleon  B.  Bell . 

Paul  Rockwood  Blok  . . 

Charles  L.  Brown _ 

Robert  R.  Callow . 

Alice  M.  Clugston . 

William  C.  Coe . 

William  H.  Crawford  . 

Edward  Bradley  Dewey 


...  (VoLI)  409 
...  (VoLI)  430 
...  (VoLI)  371 
(VoLI)  228,442 
...  (VoLI)  188 
...  (VoLI)  402 
...  (VoLI)  199 
...  (VoLI)  204 
...  (VoLI)  374 
..  (VoLH)  605 


11 


Index  Continued 


Page 

Selma  Sinclair  Dewey .  (VoL  I)  446 

(Vol.  II)  458,475,527 

Theodore  Macrea  Dewey . /,(...  (VoLI)  13,53 

(VoL  II)  726,759 

John  W.  DnBose .  (VoLI)  304 

Robert  F.  Fleming .  (VoL  I)  416 

Ernest  Ginnetti  .  (VoLI)  328 

Harry  Norman  Glasgow .  ( VoL  I)  377 

Hiram  T.  Gray .  ( VoL  I)  369 

Colonel  John  P.  Haines .  (VoL  I)  298 

David  Aiken  Hart .  (VoL  I)  423, 456 

James  R.  Hill .  ( VoL  I)  301 

Captain  Joseph  Caldwell  Huske,  U.S.N.  .  (Vol.  I)  196 

James  M.  Johnston .  (VoLI)  383 

Roy  B.  Kelly .  (VoL  II)  514 

Henry  A.  Latimore .  (VoLI)  192 

William  E.  Leahy .  ( VoL  I)  307 

George  F.  Mahoney .  (VoL  I)  378 

Arthur  L.  Manley .  (VoL  I)  382 

Emily  V.  McKenzie .  ( VoL  I)  318 

Fred  G.  Meyer .  (VoLI)  334 

Mrs.  Jane  L.  Meyer .  (VoL  II)  525 

Miriam  Moore  Morgan .  (Vol.  I)  436 

Ralph  Stephenson  Richard .  (VoLI)  234,391 

Homer  C.  Saunders .  (VoL  I)  339 

James  Ward  Sinclair .  (VoLI)  350 

Corporal  Robert  W.  Smith .  ( VoL  I)  393 

Josiah  E.  Spence .  (Vol.  II)  474 

Dr.  James  Stallings .  (Vol.  I)  443 

Paul  H.  Wagner .  (VoL  I)  321 

Georgia  Walker  .  (VoLI)  432 

Jessie  Record  West .  (VoLI)  230 

William  Brent  Young .  (VoL  I)  210 

Charge,  to  the  Jury .  (Vol.  II)  779 

Deposition  of  Margaret  Louise  Dewey 

Howland  .  (Vol.  II)  806 

Deposition  of  Fred  Arthur  Howland  ....  (Vol.  II)  830 
Deposition  of  Captain  Ethelbert  Watts  . .  (Vol.  II)  856 
Deposition  of  Dr.  Samuel  A.  Vest .  (VoL  II)  866 


Index  Continned 


Page 

No.  11,075 

HI.  Pleadings,  Docket  Entries  and  Other  Papers 

Complaint  on  Insurance  Policy .  (Vol.  II)  886 

Answer  to  Complaint  and  Counterclaim  for 

Interpleader . .  (VoLII)  887 

Answer  to  Complaint  and  Counterclaim  for 
Interpleader  and  Cross-Claim  and  Coun¬ 
terclaim  .  (VoLII)  888 

Plaintiff’s  Answer  to  Cross-Claim  and 
Counter-Claim  of  Defendant,  Theodore 

M.  Dewey .  (VoLII)  893 

Amended  Answer  of  National  Life  Insur¬ 
ance  Company  of  Vermont  to  Cross 
Claim  and  Counterclaim  of  Theodore  M. 

Dewey  .  (VoLII)  894 

Pretrial  Proceedings .  (VoL  II)  895 

Supplement  to  Pretail  Proceedings .  ( VoL  II)  897 

Order  of  March  19, 1951 .  (VoL  II)  897 

Excerpt  from  Docket  Entries .  (VoLU)  898 

Findings  of  Fact  and  Conclusions  of  Law  .  (VoL  II)  898 

Judgment  .  (VoLII)  902 

Notice  of  Appeal . . .  (VoLII)  902 

Excerpts  from  Proceedings .  (VoL  II)  903 


\ 


IN  THE 

United  States  Court  of  Appeals 

foe  the  District  of  Columbia  Circuit 


No.  11072 


Edward  B.  Dewey,  Appellant, 
v. 

Theodore  M.  Dewey,  Appellee. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia. 


APPENDIX. 


458 


958  SELMA  SINCLAIR  DEWEY, 

resumed  the  stand  for  further  direct  examination 
By  Mr.  Hilland: 

Q.  During  the  period  of  time  you  were  in  Florida,  Mrs. 
Dewey,  did  you  hear  from  Edward  Bradley  Dewey?  A.  Yes, 
I  did. 

Q.  I  hand  you  a  group  of  envelopes  and  ask  you  if  you 
can  identify  the  handwriting  on  those  envelopes?  A.  Yes, 
sir. 

Q.  And  have  you  been  through  all  of  them  before  hand¬ 
ing  them  to  me?  A.  Yes. 

Q.  And  before  handing  them  to  you  now?  A.  Yes. 

Q.  Is  each  one  of  those  envelopes  in  the  handwriting  of 
Edward  Bradley  Dewey?  (Witness  examining  envelopes 
referred  to.)  A.  Yes,  sir. 


959  (Thereupon,  the  group  of  envelopes  which  have 
have  been  marked  Defendant’s  Exhibit  No.  76  for 
identification,  were  received  in  evidence  as  Defendant’s 
Exhibit  No.  76.) 


961  Mr.  Hilland :  Ladies  and  gentlemen,  this  is  Defen¬ 
dant’s  Exhibit  No.  77  for  identification  and  shows 
that  she  checked  into  the  Hotel  Suwanee  at  St.  Petersburg, 
Florida,  on  May  2,  1935,  and  checked  out  on  May  17,  1935. 


962  Q.  What  was  your  physical  condition  when  you 
returned  from  Florida  on  May  17, 1935?  A.  I  was  in 
a  weakened  condition. 

Q.  How  did  you  get  from  the  Union  Station  to  your  apart¬ 
ment  where  you  were  living?  A.  I  went  in  an  ambulance. 

Q.  Where  were  you  living  at  that  time?  A.  At  1345  - 
19th  Street,  Northwest,  and  known  as  the  DuPont  Circle 
Apartment  House. 

Q.  When  did  you  move  there?  A.  I  moved  there  from 
the  Carlton  Hotel  about  April  1931  or  2.  I  am  not  certain, 
Mr.  Hilland,  of  those  dates. 
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Q.  How  long  did  you  maintain  an  apartment  at  the  Du¬ 
Pont  Circle  Apartment  House?  A.  In  the  neighborhood  of 
ten  years. 

Q.  When  did  you  give  up  that  apartment?  A.  In  1941. 


963  Q.  I  hand  you  what  have  been  marked  Defendant’s 
Exhibits  78  and  79  for  identification,  and  ask  you 
whether  or  not  you  can  identify  those.  A.  Yes,  sir. 

Q.  And  what  are  they?  A.  One  is  a  receipt. 

Mr.  Clark:  Which  one  is  that? 

Mr.  Hilland:  How  are  they  marked? 

The  Witness:  July  15,  1941. 

By  Mr.  Hilland: 

Q.  What  number  is  that?  A.  That  is  78,  Mr.  Clark. 

Q.  What  is  Exhibit  78,  this  one  in  your  right  hand?  A.  A 
receipt  from  the  DuPont  Circle  Apartment  House,  dated 
July  15,  1941. 

Q.  Your  final  receipt  from  the  DuPont  Circle  Apartment 
House?  A.  I  think  it  is. 


964  Q.  I  believe  you  testified  you  moved  to  the  DuPont 
Circle  Apartment  House  from  the  Carlton  Hotel 

A.  Yes,  sir. 

Q.  How  long  had  you  lived  at  the  Carlton  Hotel?  A.  A 
little  over  a  year. 

Q.  From  the  time  you  moved  from  the  Carlton  to  the 
date  these  receipts  which  have  just  been  offered,  Defend¬ 
ant’s  Exhibits  Nos.  78  and  79,  you,  at  all  times,  maintained 
your  own  apartment  at  the  DuPont  Circle  Apartment?  A.  I 
did. 

Q.  When  you  came  home  from  Florida  on  May  17, 1935, 
to  what  place  did  you  go?  A.  To  my  home. 

Q.  When  you  say  to  your  home,  you  mean  what?  A.  The 
DuPont  Circle  Apartment  House. 

965  Q.  Prior  to  the  time  you  were  married  to  Edward, 
did  you  at  any  time  live  in  the  Dewey  apartment  at 

the  Marlborough,  on  18th  Street?  A.  No,  sir,  I  did  not 
Q.  Where  did  you  live?  A.  At  my  home. 
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Q.  Be  more  specific.  A.  At  1345  -  19th  Street,  Northwest, 
the  DuPont  Circle  Apartment  House. 

Q.  Now,  after  you  returned  from  Florida,  were  you  hos¬ 
pitalized  at  any  time  or  place?  A.  Yes,  sir. 

Q.  I  hand  you  what  has  been  marked  as  Defendant’s  Ex¬ 
hibit  No.  80,  and  ask  you  whether  or  not  you  can  identify 
that.  A.  I  can. 

Q.  And  what  is  it?  A.  A  receipt  made  to  me,  Miss  Selma 
Sinclair.  The  date  is  June  18, 1933,  from  the  George  Wash¬ 
ington  University  Hospital. 

Q.  Were  you  hospitalized  at  that  time  as  shown  by  that 
receipt?  A.  Yes,  sir. 


966  Mr.  Hilland :  Lady  and  gentlemen  of  the  jury,  this 
is  Defendant’s  Exhibit  No.  80,  being  a  receipt  from 

George  Washington  University  Hospital,  showing  Miss 
Selma  Sinclair  was  admitted  June  14  and  left  the  hospital 
June  17,  1935. 

By  Mr.  Hilland: 

Q.  Mrs.  Dewey,  when  you  left  the  hospital  on  June  17, 
1935,  where  did  you  go?  A.  I  went  that  evening  and  night 
to  my  apartment  in  the  DuPont  Circle  Hotel. 

Q.  Did  you  at  any  time  during  that  period  of  time  live 
at  the  Dewey  apartment,  in  the  Marlborough?  A.  No,  sir. 

Q.  In  the  Marlborough  Apartment  House?  A.  No,  sir. 

Q.  Do  you  know  what  Edward  Bradley  Dewey,  your  now 
husband,  was  doing  in  1934  and  1935?  A.  Studying  law  at 
the  National  University  Law  School. 

Q.  Do  you  know  when  he  entered  the  National  University 
Law  School?  A.  I  think  mid-summer  of  1935.  However  I 
am  not  certain.  I  think  it  was. 

Q.  Did  he  go  there  throughout  the  winter  term  ’34-35, 
and  go  throughout  the  summer  of  1935?  A.  Yes,  sir. 

967  Q.  During  that  summer,  was  Commander  Dewey 
also  hospitalized?  A.  Yes. 

Q.  Do  you  know  when?  A.  I  saw  him,  I  think,  sometime 
in  July.  It  was  the  first  time  I  had  seen  bim  since  I  had 


left — no,  he  came  to  see  me  a  few  moments  when  I  came 
from  Florida. 

The  next  time  was  in  May,  and  it  was  the  last  week  he 
was  in  the  Naval  Hospital,  and  I  think  in  July. 

Q.  Do  you  know  what  date  he  entered  the  Naval  Hospital 
— if  you  don’t  know,  say  so.  A.  No,  sir,  but  it  must  have  been 
some  time  the  middle  part  of — no  I  wouldn’t  know  that. 

Q.  During  that  summer,  did  Commander  Theodore  Gibbs 
Dewey — was  he  sick?  A.  Yes,  sir. 

Q.  In  July  1935,  what,  if  anything,  did  you  and  Edward 
Bradley  Dewey  do  together?  A.  In  July,  1935,  on  the  26th, 
we  were  married. 

Q.  Where?  A.  In  West  Virginia,  at  Charleston. 

Q.  And  after  you  were  married  on  July  26,  1935,  what 
did  you  and  Mr.  Dewey  do  ?  A.  We  came  back  to  his 

968  father’s  home. 

Q.  After  you  came  back  to  his  father’s  home — 
strike  that. 

When  you  came  back  to  his  father’s  home,  was  Theodore 
Macrea  Dewey  living  there  ?  A.  He  was. 

Q.  And  at  that  time,  the  time  of  your  return?  A.  Yes,  sir. 

Q.  When  you  came  back,  did  you  announce  that  you  had 
been  married?  A.  The  Commander  knew  about  it  in  ad¬ 
vance,  because  I  did  not  think  I  would  have  long  to  live  and 
had  wanted  to  be  buried — 

Q.  Where?  A.  In  Arlington,  with  the  family. 

Q.  When  you  came  back,  was  Theodore  Macrea  Dewey  at 
the  apartment  when  you  announced  your  marriage?  A.  He 
was. 

Q.  Will  you  state,  in  your  own  language,  just  what  oc¬ 
curred  when  you  and  Edward  returned  after  your  marri¬ 
age?  A.  He  created  a  scene  (witness  weeping). 

Q.  What  did  he  do  to  create  a  scene?  A.  He  told  his  father 
he  did  not  want  him  to  contribute  toward  any  support  for 
him  or  for  his  wife. 

Q.  And  what  did  he  say  with  respect  to  you  on  that 

969  occasion?  A.  You  mean  Theodore  Macrea  Dewey? 
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Q.  Yes.  A.  He  said,  “Well,  suppose  you  don’t  die, 
who  is  going  to  take  care  of  you  ?  ’  ’ 

Q.  Was  Edward  Bradley  Dewey  employed  at  that  time, 
your  husband?  A.  No,  sir. 

Q.  Did  he  have  any  income  of  his  own?  A.  I  would  not 
know  for  sure,  but  I  don’t  think  he  did. 

Q.  As  a  result  of  the  incident  which  occurred  in  the 
Dewey  apartment  when  you  and  Edward  were  there,  what, 
if  anything,  did  you  and  Edward  do?  A.  Well,  I  went  back 
to  my  apartment  so  as  to  make  it  as  comfortable  as  I  could 
for  Edward  and  the  Commander,  and  left  shortly  thereafter 
and  went  into  Maryland. 

Q.  Where  did  you  go?  A.  Edward  and  I  went  to  a  place 
just  outside  of  Frederick,  Maryland.  I  think  the  place  was 
called  Lime  Kiln,  or  some  such  name. 

Q.  How  long  were  you  there?  A.  For  a  short  time. 

The  Court : 1 1  Short  time  ’  ’  is  very  indefinite. 

Mr.  Hilland :  That  is  true,  Your  Honor. 

By  Mr.  Hilland : 

Q.  Mrs.  Dewey,  while  you  were  there  did  you  re- 
970  ceive  a  letter  from  the  testator,  Commander  Theodore 
Gibbs  Dewey?  A.  Yes,  sir. 

Mr.  Hilland :  May  I  have  that  marked?  Suppose  you  mark 
that  81  and  82. 

(Thereupon,  letter  and  envelope  were  marked  as  Defend¬ 
ant’s  Exhibits  Nos.  81  and  82  for  identification.) 


971  The  Court :  Let  me  see  them  after  you  have  marked 
them. 

(Thereupon,  the  Clerk  remarked  the  exhibits  referred  to 
and  handed  them  to  the  Court.) 

The  Court :  I  guess  I  had  better  read  them,  too. 

Now,  tell  me  your  theory  of  the  admissibility. 

Mr.  Hilland :  I  have  several  theories,  Your  Honor :  No.  1. 
It  is  sufficiently  close  to  the  time  of  the  execution  of  the  will 
to  have  relevancy  on  the  mental  capacity,  state  of  mind  of 
the  testator. 
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No.  2,  they  also  show  specifically  that  the  testator  knew 
that  his  son  and  Miss  Sinclair  were  married. 

They  also  corroborate  the  fact  that  during  this 

972  period  of  time  that  is  involved,  that  these  two  persons 
who  are  charged  with  nndne  influence,  fraud  and 

deceit,  were  away  from  the  testator  and  had  no  opportunity 
to  exercise  such  undue  influence  upon  him. 

The  Court :  August  of  1935  ? 

Mr.  Hilland :  Yes,  Your  Honor. 

They  will  corroborate  their  testimony  and  also  other  facts 
to  be  brought  out. 

The  Court :  From  the  second  letter,  it  would  seem  Edward 
Bradley  Dewey  returned  in  advance  of  Miss  Sinclair. 

Have  you  got  any  more  like  this  while  the  jury  is  out  ? 

Mr.  Hilland :  No. 

Your  Honor  may  observe  that  letter  to  Mrs.  Dewey, 
October  23,  1935,  happens  to  have  been  written  exactly  the 
same  date  that  one  of  the  Vermont  letters  was  written, 
which  was  admitted  in  evidence — has  been  admitted,  on  ex¬ 
actly  the  same  date. 

The  Court :  Bring  in  the  jury. 

Mr.  Clark :  I  think  Your  Honor  should  instruct  them  the 
same  as  with  respect  to  the  letters  we  put  in — not  admissible 
to  prove  the  truth  of  the  statements  in  them,  but  merely  the 
attitude  of  mind  of  the  testator.  As  I  recall,  that  was  Your 
Honor’s  instruction. 

Mr.  Hilland:  No,  His  Honor  didn’t  do  that.  I  think  Your 
Honor  said  you  would  tell  them  later. 

973  The  Court:  I  thought  I  instructed  them  with  re¬ 
spect  to  the  letters  received  from  Vermont.  Unless  it 

were  in  evidence,  what  he  said  in  the  two  letters  would  have 
no  meaning  whatever. 

Mr.  Clark:  Only  the  same  affection  as  he  did  for  the  other 
son,  for  the  period  of  time. 

The  Court:  Then  that  is  proof  of  the  truth  of  the  state¬ 
ment  made? 

Mr.  Clark :  Mental  attitude  of  the  decedent,  Your  Honor. 

i 

i 
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The  Court :  This  is  to  say  he  expressed  affection  for  both 
Mrs.  Dewey  and  his  son  Edward? 

Mr.  Clark:  For  example,  I  don’t  think  it  important  in 
these  letters — he  mentioned  Theodore  Dewey  leaving  Tues¬ 
day  on  a  boat  trip — 

The  Court  (interposing) :  ‘  ‘  Off  on  one  of  his  trips.  ” 

Mr.  Clark :  Correct. 

The  Court:  I  think  all  that  statement  would  simply  be, 
it  would  be  meaningless  if  I  told  the  jury  they  were  not  to 
consider  the  contents  of  the  letter,  except  as  to  his  attitude 
toward  both  his  son  and  Mrs.  Dewey  at  that  time. 

Well,  that  means  it  is  not  proof  of  the  fact  he  was  fond 
of  both  of  them.  I  don’t  see  any  point  of  instructing  the 
jury  one  way  or  the  other. 

Bring  in  the  jury  (addressing  the  Marshal). 

(Thereupon,  the  jury  returned  to  the  courtroom  and  took 
their  seats  in  the  jury  box.) 

974  The  Court :  Come  back,  Mrs.  Dewey,  please. 

(Thereupon,  Selma  Sinclair  Dewey  resumed  the 
stand,  and  upon  further  direct  examination,  testified  as 
follows:) 

By  Mr.  Hilland : 

Q.  Mrs.  Dewey,  was  that  place  you  and  Edward  went  to 
in  Maryland  Lime  Enin?  A.  Yes,  sir. 

Q.  From  there  where  did  you  and  Edward  go?  A.  To 
Fredericksburg,  Virginia. 

Mr.  Hilland:  May  I  read  these  to  the  jury,  Your  Honor? 

The  Court :  Yes. 

Mr.  Hilland:  Lady  and  gentlemen  of  the  jury,  this  is 
Exhibit  No.  81  and  has  in  the  upper  left-hand  corner  “T.  G. 
Dewey,  A  &  N  Club,  Washington,  D.  C.” 

It  is  postmarked  Washington,  D.  C.,  August  30,  12:30 
p.m.,  1935. 

It  is  addressed  to  Mr.  E.  B.  Dewey,  c/o  Trego  McKenney, 
Lime  Enin,  Maryland. 

And  in  that  envelope  marked  Defendant’s  Exhibit  81  is 
Defendant’s  Exhibit  81-A,  and  it  is  a  letter  on  the  letterhead 
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of  the  Army-Navy  Club,  Washington,  dated  August  30, 
which  is  the  same  date  on  the  envelope  which  I  have  just 
read,  and  I  will  read  it  to  you :  (Reading) 

4  4  Dear  Edward  and  Selma : 

4 ‘I  was  so  glad  to  hear  that  Selma  is  so  much  im- 

975  proved  and  that  you  have  also  gained  some  weight. 
Theodore  started  today  on  one  of  his  trips  and 

does  not  expect  to  be  back  till  Tuesday  and  meanwhile  I 
will  hold  out  alone  with  the  help  of  Homie. 

4  4  It  has  turned  quite  cold  here  and  as  it  is  probably 
much  colder  where  you  are  I  don’t  wonder  that  you  are 
thinking  of  warmer  clothes. 

44I  noticed  in  this  morning’s  paper  that  Capt.  Holmes 
has  just  been  made  Inspector  on  the  Police  Force. 

4  4  Nothing  much  of  interest  but  what  you  see  in  the 
papers. 

44  With  much  love  to  you  both,  Dad.  ” 

The  Court:  Let  me  interrupt  to  ask  the  witness  who 
Homie  was. 

The  Witness:  That  was  the  servant  of  Commander 
Dewey. 

Mr.  Hilland :  She  was  the  colored  maid. 

The  Witness :  That  is  right. 

Mr.  Hilland:  (Continuing)  Defendant’s  Exhibit  82  is  in 
a  plain  envelope,  postmarked  at  Washington,  D.  C.,  October 
23, 2 :30  p.m.,  1935. 

This  envelope  is  addressed  to  4  4  Mrs.  Edward  B.  Dewey, 
308  George  Street,  Fredericksburg,  Virginia,”  and  the  com¬ 
panion  exhibit,  82-A,  which  is  the  letter  enclosed  in  that 
envelope,  is  a  letter  on  the  letterhead  of  the  Army  and  Navy 
Club,  Washington,  and  is  dated  October  23,  1935  and  reads 
as  follows : 

976  May  I  ask  that  the  jury  when  they  look  at  the  three 
in  this,  they  will  observe  it  particularly  because  of 

other  disputes  in  the  case. 

(Reading) 
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“Dearest  Selma: 

“I  was  very  glad  to  learn  from  Edward  how  much  you 
had  improved  in  health  since  you  and  he  started  on  your 
trip  and  that  you  had  also  put  on  weight,  so  that  you  are 
nearly  up  to  normal.  I  have  missed  you  terribly  during 
your  absence,  but  if  you  have  regained  your  health  it  is 
well  worth  it. 

“Edward  looks  much  better  than  he  did  at  the  time  of 
your  departure  and  is  now  hard  at  work  on  his  law  course. 
He  lost  a  good  deal  by  late  starting  but  he  hopes  to  catch 
up  by  hard  study  and  burning  the  midnight  oiL  I  want  you 
to  know  that  I  love  you  dearly  and  trust  that  you  and 
Edward  may  have  a  long  and  happy  married  life. 

“Trusting  that  you  will  be  entirely  recovered  very  soon 
so  that  I  will  have  the  pleasure  of  having  you  home,  and 
with  love  and  kisses, 

“Devotedly, 

“Dad.” 

By  Mr.  Hilland : 

Q.  Mrs.  Dewey,  were  you  and  Edward  in  Freder- 
977  icksburg  in  September  of  that  year?  A.  Yes,  sir. 

Q.  In  September,  after  you  and  Edward  had  ar¬ 
rived  in  Fredericksburg,  did  Edward  return  to  Washing¬ 
ton?  A.  Yes,  sir. 

Q.  Can  you  fix  the  date  approximately?  A.  It  was  around 
the  first  of  September. 

Q.  And  for  what  purpose  did  Edward  return  at  that 
time?  A.  To  resume  his  studies  at  National  University  Law 
School. 

Q.  Was  the  fall  term  opening  at  that  time?  A.  I  judge  it 
was. 

Q.  How  long  did  he  remain  away  from  Fredericksburg 
after  he  returned  to  Washington?  A.  About  24  hours  al¬ 
together. 

Q.  Then  did  he  return  to  Fredericksburg?  A.  Yes,  sir. 
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Q.  When  he  returned  to  Fredericksburg,  had  he  re-en¬ 
tered  National  University  Law  School  that  fall?  A.  That 
I  wouldn’t  know,  Mr.  Hilland. 

Q.  After  he  returned  to  Fredericksburg,  how  long  did  he 
remain  there  ?  A.  Until  sometime  in  October. 

Q.  At  that  time  did  you  receive  a  letter  from  his 

978  father?  A.  I  think  I  received — I  think  he  received  a 
telephone  call. 

Q.  As  a  result  of  that  telephone  call,  did  he  return  to 
Washington?  A.  Yes,  sir. 

Q.  Did  you  return  with  him?  A.  No,  sir. 

Q.  After  he  returned  to  Washington  the  second  time  with¬ 
out  you,  did  he  enter  National  University  Law  School?  A. 
Yes,  sir. 

Q.  And  did  he  remain  in  the  law  school  until  he  was  grad¬ 
uated  with  his  L1.B.  degree  and  L1.M.  degree  ?  A.  Yes,  sir. 

Q.  Do  you  know  what  year  he  received  those  two  degrees? 
A.  No,  I  know  he  took  those  two  in  a  fairly  short  period  of 
time ;  I  judge  by  1937  or  1938,  somewhere  like  that. 

Q.  After  he  returned  in  October  1935  from  Fredericks¬ 
burg  to  Washington,  how  long  did  you  remain  in  Fredericks¬ 
burg?  A.  I  remained  there  until  around  Christmas  time  or 
shortly  thereafter. 

Q.  And  while  you  were  down  at  Fredericksburg,  did  you 
receive — while  you  were  down  at  Fredericksburg,  Virginia, 
alone — did  you  receive  letters  from  Edward?  A.  Yes,  sir. 

Mr.  Hilland :  Will  you  mark  those,  please  ? 

979  The  Deputy  Clerk :  83 — 

Mr.  Hilland :  I  assume  it  is  all  right  to  mark  these 
as  a  group.  I  haven ’tread  them. 

The  Court :  This,  again,  is  to  show  the  purpose  that  they 
were  there? 

Mr.  Hilland :  Yes,  that  she  was  there,  and  to  corroborate 
the  fact  he  was  here  and  she  was  there. 

The  Court :  You  are  not  offering  the  letter? 

Mr.  Hilland :  Just  the  envelopes. 


468 


Mrs.  Thompson  counted  these  as  being  22  envelopes,  Your 
Honor. 

The  Court :  All  right. 

(Thereupon,  the  group  of  envelopes,  22  in  number,  were 
marked  as  one  exhibit,  Defendant’s  Exhibit  No.  83  for 
identification.) 

By  Mr.  Hilland : 

Q.  I  hand  you,  Mrs.  Dewey,  this  series  of  envelopes 
marked  Defendant’s  Exhibit  83  for  identification  and  ask  if 
you  can  identify  the  handwriting.  A.  You  want  me  to  look 
it  over? 

Q.  Before  handing  them  to  me,  did  you  examine  all  of 
them?  A.  There  is  a  letter  in  one  of  these.  I  meant  to  take 
it  out.  May  I? 

Mr.  Hilland :  May  it  be  understood — 

980  The  Court  (interposing) :  Take  the  letters  out  of 

all  of  them.  Not  now,  but  at  the  recess. 

By  Mr.  Hilland: 

Q.  Were  all  of  those  envelopes  addressed  by  Edward  B. 
Dewey  to  you?  A.  Yes,  sir. 

The  Court :  From  what  period? 

Mr.  Hilland :  October  21, 1935,  to  November  22, 1935. 

The  Court :  All  right. 

By  Mr.  Hilland : 

Q.  After  you  returned  from  Fredericksburg,  which  I  be¬ 
lieve  you  fix  the  time  as  being  around  Christmas  1935 — A. 
Yes,  sir. 

Q.  — where  did  you  go  to  live?  A.  To  my  home,  at  1345 
— 19th  Street. 

Q.  The  DuPont  Circle  Apartment  House  ?  A.  It  was. 

Q.  What  was  the  condition  of  your  health  after  you  re¬ 
turned?  A.  It  had  improved  some. 

Q.  Were  you  able  to  work?  A.  No,  I  didn’t  work;  I 
wouldn’t  say  I  was  able  to  work,  but  I  was  much  improved. 
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Q.  You  were  still  on  sick  leave?  A.  I  had  resigned  July 
1935  because  of  ill  health.  They  carried  me  a  year 

981  and  a  half  on  the  rolls  at  the  Veterans  Administra¬ 
tion. 

The  Court:  Just  a  minute.  Let  me  get  that  clear  in  my 
mind.  I  thought  she  said  she  had  gone  on  sick  leave — 

Mr.  Hilland  (interposing) :  1933. 

The  Court :  Did  you  remain  on  sick  leave ;  did  you  return 
to  work  thereafter  ? 

The  Witness :  No,  sir.  I  was  ilL 
By  Mr.  Hilland : 

Q.  You  had  been  on  sick  leave  from  1933  until  1935?  A.  I 
can’t  quite  be  sure.  The  latter  part  of  1933  or  the  first  part 
of  1934.  I  know  in  July  1935  when  I  retired  they  had  car¬ 
ried  me  a  year  or  a  year  and  a  half  on  sick  leave.  The 
records  will  show. 

Q.  You  were  on  sick  leave  ?  A.  Yes,  sir. 

Q.  Did  you  ever  return  to  work  at  the  Veterans  Adminis¬ 
tration?  A.  I  didn’t  return. 

Q.  After  you  returned  from  Fredericksburg,  I  think  you 
testified  you  took  up  residence  at  the  DuPont  Circle  Apart¬ 
ment?  A.  And  I  was  in  my  father-in-law’s  home  some  of 
the  time. 

Q.  How  much  of  the  time  did  you  spend  in  your  father- 
in-law’s  home?  A.  I  was  down  there  depending  on 

982  how  he  felt,  and  the  necessary  things  he  would  ask 
me  to  do. 

Q.  Two  to  three  times  a  week?  A.  Not  so  often.  I  did  not 
have  a  bedroom  and  was  sleeping  on  one  of  the  sofas  in  the 
library. 

Q.  Was  sleeping  space  ever  arranged  for  you  in  the 
Dewey  apartment?  A.  No,  sir. 

Q.  Was  any  regular  room  assigned  to  you  during  that 
period?  A.  It  was  not. 

Q.  When  you  say  you  were  down  there,  how  many  times 
a  week?  A.  It  would  depend.  I  can’t  be  exact  about  that. 
I  stayed  in  my  own  place  as  much  as  possible  because  it  was 
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comfortable  there  and  the  sofas  were  not  so  comfortable  to 
sleep  on  at  the  Dewey  home. 

The  Conrt :  What  is  this  period? 

Mr.  Hilland:  After  her  retnm  from  Fredericksburg, 
around  Christmas  of  1935. 

By  Mr.  Hilland : 

Q.  Did  you  take  any  dinners  at  the  Dewey  apartment?  A. 
Yes,  I  did. 

Q.  About  how  many?  A.  From  January  1936  on  I  would 
take  three  or  four  a  week  there. 

983  Q.  Was  Edward  there — was  Edward  at  law  school? 
A.  Yes,  sir. 

Q.  What  hours  of  the  day  did  he  attend  law  school?  A. 
He  attended  law  school  and  had  to  have  his  dinner  early. 
He  would  leave  home  about  5 :00  o  ’clock  to  have  his  dinner. 

Q.  Where  did  he  have  his  dinner?  A.  I  don’t  know,  but  I 
know  he  did  not  have  them  at  home.  He  had  to  attend  class. 

Q.  When  did  he  get  out  of  law  school?  A.  I  am  not  certain 
of  the  time  he  got  out.  He  would  go  other  places  to  study. 

Q.  What  time  did  he  get  out  of  classes  at  the  National 
Law  School  ?  A.  About  8 :30  or  a  quarter  to  nine. 

Q.  Did  he  come  back  to  the  Dewey  apartment  at  the  Marl¬ 
borough  to  do  his  studying?  A.  No,  as  a  rule,  I  think  he 
went  to  the  library  at  the  Army  and  Navy  Club. 

Q.  How  many  nights  a  week  would  he  go  there  ?  A.  Almost 
every  night. 

Q.  How  many  nights  a  week  was  he  going  to  law  school 
during  that  period?  A.  Every  night,  I  think,  except 

984  Sunday. 

Q.  When  he  did  not  have  his  dinners  at  the  Dewey 
apartment  in  the  Marlborough,  with  whom  did  you 
have  dinners  there  when  you  had  dinners  in  that  apartment? 
A.  With  my  father-in-law  and  with  Theodore  Macrea 
Dewey. 

Q.  And  that  continued  all — f  or  how  long  a  period  of  time  ? 
A.  The  three  of  us  having  dinner  together  ? 


471 


Q.  Yes.  A.  That  continued  up  until  the  time  the  Com¬ 
mander  put  his  son  out  of  his  home. 

Q.  At  the  time  he  put  his  son  Theodore  Macrea  Dewey 
out  of  his  home,  were  you  living  in  the  Dewey  apartment? 
A.  I  was  back  and  forth;  but  if  you  are  speaking  of  the 
morning — 

Q.  No,  I  am  talking  about  that  period.  A.  No,  I  was  not 
living  there.  I  was  back  and  forth. 

Q.  The  night  before  the  father  put  his  son  Theodore  out 
of  the  home,  were  you  and  Commander  Dewey  and  Edward 
in  bed  in  the  same  room  in  the  Dewey  apartment  when 
“Tate”  came  home  about  9:30  o’clock?  A.  I  know  nothing 
about  such  a  thing. 

Q.  Did  that  happen?  A.  No,  sir. 

Q.  Were  you  in  your  bed  in  the  same  room  of  Commander 
Dewey  and  Edward  when  he  came  in?  A.  I  was  not. 
985  Q.  Did  you  spend  that  night  there?  A.  No,  sir. 

Q.  Where  did  you  spend  the  night?  A.  At  1345  - 
19th  Street,  Northwest. 

Q.  The  night  before  the  father  ordered  his  son  Theodore 
out,  did  Theodore  come  into  the  room  under  conditions  we 
are  speaking  about  and  speak  to  his  father  and  get  no  reply, 
and  did  Theodore  say,  “What  is  the  matter?  Am  I  a  step¬ 
child;  if  I  have  done  something,  I  would  like  to  know  what 
it  is?” 

Did  he  say  those  words  or  words  to  that  effect?  A.  If  he 
did,  I  know  nothing  about  it. 

Q.  Did  his  father  say  to  him,  “You  know  very  well  what 
you  have  done.  You  have  been  talking  about  your  brother’s 
wife  and  the  last  thing  you  said  is  the  last  straw  ?  ’  ’ 

Did  he  say  that,  or  words  to  that  effect?  A.  If  he  did,  I 
know  nothing  about  it. 

Q.  Did  his  father  say,  “You  know  very  well  what  I  am 
talking  about,”  or  words  to  that  effect?  A.  I  know  nothing 
of  it. 

Q.  Did  Theodore  tell  him  he  did  not  know  what  he  was 
talking  about  or  words  to  that  effect?  A.  I  know  nothing 
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about  any  of  it. 

Q.  Now,  were  you  there  on  the  morning  that  Theodore 
Macrea  Dewey  left  his  father’s  apartment?  A.  Yes, 

986  sir. 

Q.  About  what  time  of  the  morning  did  he  leave? 
A.  About  9 :30  or  a  quarter  to  ten. 

Q.  Who  else  was  present  at  the  time  he  left?  A.  His  father 
and  his  brother  Edward,  and  I  was  present. 

Q.  And  did  he  leave  before  or  after  breakfast?  A.  As  a 
matter  of  fact — 

Q.  (Interposing)  Well,  I  withdraw  that  question.  I  will 
straighten  it  out. 

Where  had  you  been  the  preceding  night?  A.  At  the  Du¬ 
Pont  Circle  Apartments,  my  home. 

Q.  What  time  did  you  go  to  Commander  Dewey’s  apart¬ 
ment  that  morning?  A.  About  a  quarter  to  nine  or  8:30, 
somewhere  in  there. 

Q.  When  you  arrived  at  that  apartment,  was  Edward  up 
yet?  A.  No,  sir. 

Q.  Was  Commander  Dewey  up  yet?  A.  He  was  up  and  in 
the  living  room. 

Q.  Did  you  have  a  conversation  with  him  in  the  living 
room?  A.  Yes,  sir.  I  told  him — 

Q.  (Interposing)  No,  not  what  you  said.  Do  you  know 
where  Theodore  was?  A.  He  wasn’t  in  the  apart- 

987  ment. 

Q.  While  you  were  having  that  conversation  with 
Commander  Dewey,  did  he  come  into  the  apartment?  A. 
Yes,  sir. 

Q.  From  where?  A.  He  said  he  had  been  working  and  had  . 
come  back  from  the  Travelers  Insurance  Company. 

Q.  He  came  into  the  apartment  to  where  you  were  from 
the  outside  entrance  ?  A.  Yes. 

Q.  What,  if  anything,  did  he  say?  A.  He  told  me  he  didn’t 
want  me  to  make  breakfast  for  his  father  and  Edward  and 
myself  that  morning;  he  was  going  to  make  the  breakfast 
for  us. 
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Q.  After  he  sad  that,  what  did  you  do?  A.  He  seemed 
very  pleasant  and  seemed  to  want  to  be  kind.  I  said,  “All 
right,  that  is  very  nice.  ’  ’ 

He  went  in  the  kitchen  to  make  breakfast. 

Q.  What  happened  then?  A.  I  went  into  the  dining  room 
and  thought  I  would  help  there.  The  commander  walked 
down  the  hallway  which  leads  from  the  living  room  and  I 
heard  him  say,  “How  long  has  this  been  going  on,”  and  I 
ran — 

Q.  (Interposing)  Where?  A.  Into  the  kitchen. 

988  Q.  What  did  you  see  there  when  you  got  into  the 
kitchen?  What  did  you  see  and  hear?  A.  I  saw  a 

bottle  in  the  hand  of  Theodore  Macrea  Dewey  and  saw  a 
spoon  and  saw  some  orange  juice  that  was  there. 

Q.  What  conversation  occurred  at  that  time  and  place 
between  Theodore  Macrea  Dewey  and  his  father?  A.  His 
father  asked  him  how  long  this  has  been  going  on,  and  he 
said,  “You  have  been  getting  it  for  two  or  three  years  and 
Selma,  when  I  could  get  at  her — ” 

Q.  What  did  the  Commander  then  say  to  him  (A.  (Con¬ 
tinuing) :  He  said,  “It  is  acid;  that  is  what  is  poisoning 
you.”  He  had  hold  of  the  bottle  and  had  a  spoon  in  his  hand. 

Q.  What,  then,  did  the  Commander  say?  A.  By  that  time 
Edward  had  joined  us.  He  said,  “I  will  give  you  30  minutes 
to  get  out  of  my  home.  ’ ’ 

Q.  Where  had  Edward  Dewey  been  at  that  time?  A.  He 
must  have  been  in  bed  and  was  getting  ready,  when  he  heard 
his  father, — 

Q.  He  wasn’t  in  the  kitchen  up  until  that  time?  A.  He 
came  running  in. 

Q.  Prior  to  that  time,  had  you  seen  him  that  morning? 
A.  No. 

Q.  Was  he  up  when  you  came  into  the  apartment?  A.  No, 
sir. 

989  Q.  When  the  Commander  said,  “I  will  give  you  30 
minutes  to  get  out  of  my  home”;  what  did  his  son 

Theodore  do?  A.  He  ran  from  the  living  room  and  went 
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into  the  dining  room.  He  jumped  into  a  large  chair,  and 
pnt  his  feet  under  him,  sort  of  Chinese  fashion  and  said, 
‘  ‘  Oh,  I  am  going  crazy.  ’  ’ 

His  father  lunged  at  him  and  said,  “You  get  out.”  Then 
Theodore  Dewey  went  into  his  bedroom. 

Q.  When  he  went  into  his  bedroom,  what  did  he  do  ?  A.  I 
don’t  know  quite »' what  he  did.  He  was  packing  his  trunk, 
I  think.  I  glanced  in  once  and  he  was  busy  I  think  packing 
his  trunk.  I  was  going  to  the  bathroom. 

Q.  How  long  after  that  did  he  get  out?  A.  He  was  out 
within  35  minutes. 

Q.  Did  he  leave  without  breakfast?  A.  He  left  without 
any  breakfast  that  I  had  made,  certainly. 

Q.  At  what  time  of  day  did  he  leave?  A.  Between  9:30 
and  ten,  I  should  think. 

Q.  Was  he  ever  in  that  apartment  after  that?  A.  Not  in 
that  apartment. 

Q.  Was  he  there  at  any  time  after  that?  A.  After  he  was 
asked  to  leave? 

Q.  Yes.  A.  No,  sir. 

Q.  Now,  do  you  recall  an  occasion  prior  to  that 
990  when  Theodore  was  in  the  hospital  ? 


The  Court :  Let  me  ask  a  question : 

Did  he  leave  this  bottle  behind  him? 

The  Witness :  No,  he  must  have  taken  it  with  him. 


JOSIAH  E.  SPENCE, 

was  called  as  a  witness  by  the  defendant  and,  having  been 
first  duly  sworn,  was  examined  and  testified  as  follows: 

By  Mr.  Hilland : 

Direct  Examination 

Q.  Please  state  your  full  name.  A.  Josiah  E. 
Spence. 
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Q.  What  is  your  occupation?  A.  Chief  Warrant  Officer, 
United  States  Air  Force. 

Q.  Where  are  you  stationed  at  the  present  time?  A. 
Walter  Reed. 

Q.  Walter  Reed  Hospital,  Washington?  A.  Walter  Reed 
Army  Hospital,  yes,  sir. 

Q.  Pursuant  to  a  subpoena  duces  tecum,  have  you  pro¬ 
duced  certain  records  here  ?  A.  Yes. 

Q.  Are  those  records  of  Walter  Reed  Hospital?  A.  That 
is  right. 

Q.  From  those  records,  will  you  tell  the  Court  and  jury 
the  date  in  February,  1936,  that  Theodore  M.  Dewey  was 
admitted  as  a  patient  to  Walter  Reed  Hospital?  February, 
1936.  A.  February  17. 

Q.  What  date  was  he  discharged?  A.  That  I  don’t  know, 
sir. 

Q.  You  don’t  have  any  record  maintained  of  that?  A. 
No,  sir. 


992  SELMA  SINCLAIR  DEWEY. 

resumed  the  witness  stand  and  testified  further  as  follows : 

Direct  Examination  (Resumed) 

By  Mr.  Hilland : 

Q.  Mrs.  Dewey,  at  the  time  Theodore  M.  Dewey  went  to 
Walter  Reed  Hospital  as  a  patient,  were  you  living  in  Com¬ 
mander  Dewey’s  apartment?  A.  I  wasn’t  exactly  living 
there,  but  I  was  in  and  out  of  the  apartment ;  would  spend 
the  night  there  sometimes. 

Q.  Before  Theodore  M.  Dewey  went  to  the  hospital,  did 
you  make  any  purchases  for  him?  A.  Yes,  sir. 

Q.  What?  A.  Well,  he  had  told  me  in  January  that  he 
would  have  to  have  his  operation,  and  he  said  he  had  all  of 
his  lifetime  slept  dishabille. 

Q.  What  did  he  mean  by  that?  A.  Well,  I  had  to  find  out 
what  he  meant  by  that.  It  meant  that  he  had  slept  in  the 
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nude.  And  he  asked  me  if  I  would  buy  him  four  or  six  pairs 
of  pajamas,  and  a  new  robe ;  that  his  bedroom  slippers  were 
all  right,  and  he  was  asking  it  of  me  because  he  al- 

993  ways  admired  my  taste. 

Although  I  wasn’t  very  well,  I  went  down  to 
Hecht’s — shall  I  tell  the  rest  of  it? 

Q.  Yes.  A.  I  went  down  to  Hecht’s  and  I  found  in  Hecht’s 
a  very  nice  pure  silk  robe,  a  beautiful  pattern — 

Q.  You  don’t  need  to  go  into  that  much  detail,  Mrs. 
Dewey.  What  did  you  buy  him?  A.  Four  pairs  of  pajamas 
and  a  nice  silk  robe. 

Q.  Did  he  take  those  pajamas  with  him,  and  the  robe  with 
him  to  the  hospital?  A.  Yes. 

Q.  Before  he  went  to  the  hospital,  did  he  have  any  con¬ 
versation  with  you  and  Commander  Dewey  and  his  brother 
Edward  about  visiting  him  at  the  hospital,  and  if  so,  what 
was  the  conversation?  A.  Well,  he  came  to  me  and  told  me 
that  under  no  circumstances  did  he  want  me  to  visit  him  at 
the  hospital;  it  didn’t  matter  even  if  he  died — if  he  were 
ill  and  approaching  death,  he  didn’t  want  me  to.  And  then 
he  told,  in  my  presence,  to  his  father  and  his  brother  the 
same  thing,  and  apparently  from  what  was  said  there  they 
had  been  told  too,  other  than  at  that  time.  That  he  did  not 
want  any  of  us  to  come,  regardless  of  the  set  of  circum¬ 
stances. 

Q.  Is  that  why  none  of  you  visited  him  while  he 

994  was  in  Walter  Reed  Hospital?  A.  It  is. 

Q.  During  the  time  he  was  in  Walter  Reed  Hospi¬ 
tal,  did  you  say  anything  to  his  father  to  turn  his  father 
cold  toward  him?  A.  No,  I  certainly  didn’t. 

Q.  Were  you  there  when  he  returned  from  the  hospital? 
A.  Well,  I  recall  when  he  returned.  I  was  in  and  out  of  the 
apartment,  as  I  had  always  been.  I  recall  he  returned  from 
the  hospital. 

Q.  When  he  returned  from  the  hospital,  did  you  observe 
any  change  of  attitude  on  the  part  of  his  father  toward 
him?  A.  Nothing  other  than  what  had  been  before. 
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Q.  And  what  had  been  before?  A.  Well,  the  father  was 
kind  to  both  sons  and  I  think  he  was  very  hopeful  that  Theo¬ 
dore  was  going  to  be  happy  and  all  right.  Just  a  few  things 
had  happened  that  I  had  heard  through  the  years. 

Q.  You  had  heard  by  what  you  had  been  told?  A.  No.  I 
recall  once  about  some  flowers  for  his  mother’s  grave. 

Q.  All  right,  what  did  you  hear  on  that  occasion?  A.  We 
were  at  the  dinner  table  and  I  don’t  know  whether  it  was 
about  that  particular  year  of  the  decoration  of  his  mother’s 
grave,  but  I  know  that  the  Commander  happened  to 

995  say  that  he  had  spent  in  the  neighborhood  of  $25  or 
$20, 1  am  not  sure  which,  for  flowers.  And  Theodore 

took  his  father  to  task  and  he  said  he  didn’t  approve  of 
money  being  thrown  away  on  a  skeleton. 

Mr.  Clark:  Can  you  fix  that  time? 

By  Mr.  Hilland: 

Q.  Can  you  fix  that  time,  Mrs.  Dewey?  A.  Well,  it  was,  I 
was  living  at  the  Carlton  Hotel. 

The  Court :  That  does  not  help  me  in  any  way. 

By  Mr.  Hilland: 

Q.  About  what  year  was  that?  A.  I  think  it  was  1930,  or 
’29,  somewhere  along  in  there. 

Q.  Was  it  over  that  matter  that  you  had  a  difference  with 
Theodore  M.  Dewey  at  that  time?  A.  I  didn’t  have  any  dif¬ 
ference  especially.  I  left  the  table  and  went  home.  I  just 
didn’t  say  anything.  I  got  up  and  left  the  table.  I  couldn’t 
eat. 

Q.  Did  you  ever  have  a  quarrel  with  Theodore  M.  Dewey 
over  anything  that  you  had  said  about  Mrs.  Snyder?  A.  No, 
sir. 

Q.  The  wife  of  Admiral  Snyder?  A.  No,  sir,  I  didn’t. 

Q.  On  the  occasion  that  you,  Edward  and  his  father  and 
you  and  Theodore  were  taking  a  ride  around  the 

996  Speedway,  did  you  make  derogatory  remarks  about 
Mrs.  Snyder,  the  wife  of  Admiral  Snyder,  and  did 

you  and  Tate,  or  Theodore  quarrel  as  a  result,  and  as  a  re- 


478 


suit  of  that  quarrel  did  you  get  out  of  that  car  and  go  home, 
or  anything  like  that?  A.  I  did  not,  and  I  don’t  recall  any 
such  incident. 

Q.  Do  you  deny  that  any  such  incident  ever  occurred?  A. 
Yes,  sir. 

Q.  Did  you  ever  quarrel  on  any  other  occasions  in  the 
apartment  with  Theodore  M.  Dewey,  in  the  Dewey  apart¬ 
ment?  A.  I  never  engaged  in  any  quarrel  with  him.  But 
things  would  happen  and  I  would  observe.  I  was  there.  To 
bring  about  a  quarrel  myself,  there  was  just  the  case  of 
observing  what  was  happening  there.  I  wasn’t  very  well, 
at  the  time  that  I  knew  him  best. 

Q.  I  believe  you  testified  this  morning  that  you  did  not 
ever  live  at  the  Dewey  apartment  before  you  and  Edward 
were  married.  A.  No,  sir,  I  did  not.  The  only  garment  I  had 
there — may  I  comment? 

Q.  All  right.  A.  Was  one  pair  of  Comfy  bedroom  slippers 
that  I  had  gotten  for  myself  a  year  or  so  before,  and  I  had 
made  the  Commander  a  present  of  a  pair  just  like  them  at 
Christmas,  1936,  ’35.  I  kept  those  there  because — 

Q.  Did  you  ever  occupy  a  bedroom — A.  I  never — 
997  Q.  Just  a  minute.  Did  you  ever  occupy  a  bedroom 
in  the  Dewey  apartment  with  Edward  before  you 
and  he  were  married?  A.  No,  sir. 

Q.  Did  you  and  Edward  go  to  Western  Maryland  at  any 
time  and  fail  to  disclose  to  Commander  Dewey  and  his  son 
Theodore  where  you  had  been?  A.  No,  sir. 

Q.  In  February  and  March,  1936,  where  were  you  living? 
A.  Well,  I  was  living  at  1345  19th  Street,  and  coming  to 
the  Dewey’s  occasionally,  or  going  there. 

Q.  Now,  referring  for  a  moment  to  Mr.  Theodore  M. 
Dewey’s  testimony  about  what  he  testified  occurred  the 
night  before  his  father  put  him  out  of  the  apartment  On 
that  night  before  he  was  put  out,  did  you  and  Edward  or 
either  of  you  enter  into  any  conversation  between  him  and 
his  father?  A.  There  wasn’t  any. 

Q.  All  right,  then  you  did  not  enter  into  any  conversation. 
A.  No,  sir.  I  recall  that  he  was  at  dinner  with  his  father  that 
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night,  and  Edward  was  at  school.  I  cooked  dinner  that  eve¬ 
ning. 

Q.  Did  either  of  yon  say  that  Tate  knew  what  he  had  said 
abont  you  and  there  was  no  need  of  telling  him  what 

998  it  was,  or  words  to  that  effect?  A.  No,  sir. 

Q.  Did  his  father  that  night  go  to  his  room  and 
say,  “Yon  are  of  age  and  in  the  morning  yon  can  pack  up,” 
or  “Pack  your  things  and  get  out,”  or  words  to  that  effect? 
A.  I  know  nothing  abont  any  of  that 

Q.  Or  did  he  say,  as  Theodore  M.  Dewey  testified,  “Yon 
are  free,  white  and  twenty-one ;  yon  can  pack  and  get  out,” 
or  words  to  that  effect?  A.  I  don’t  know  anything  abont  it. 

Q.  Do  yon  deny  that  that  occurred  in  your  presence?  A. 
I  do,  sir. 

Q.  Did  Commander  Dewey  take  a  drink  frequently  at 
the  Dewey  apartment?  A.  I  never  saw* Commander  Dewey 
take  a  drink  but  once  in  his  lifetime. 

Q.  And  when  was  that?  A.  It  was  at  Christmastime  and 
he  took  a  sip  of  wine.  And  I  can  tell  yon  the  name  of  the 
wine. 

Q.  Well,  what  Christmas  was  that?  A.  It  was  Christmas¬ 
time  of  1942. 

Q.  Mrs.  Dewey,  I  hand  yon  what  has  been  marked  as 
Plaintiff’s  Exhibit  No.  10,  which  is  a  request  for  change  of 
beneficiary,  dated  July  20, 1936,  and  ask  yon  whether  or  not 
yon  had  ever  seen  that  change  of  beneficiary  until 

999  yon  saw  it  here  in  the  court  room.  A.  No,  sir,  I  never 
did. 

Q.  When  did  yon  first  learn  that  Commander  Dewey  had 
changed  the  designation  of  beneficiary  on  his  insurance,  to 
name  his  son  Edward  only?  A.  Sometime  in  the  summer  of 
1936  he  said  he  was  changing  it  and  he  was  going  to  give  me 
half  of  it  And  I  told  him  that  I  would  under  the  set  of  cir¬ 
cumstances  like  to  have  an  annulment  from  my  husband.  I 
wasn ’t  well,  and  that  I  felt  that  he  should  leave  that  to  some¬ 
one  else,  in  that  I  might  not  ever  be  in  the  family.  That  is  all 
I  know  about  it 
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Q.  Did  you  tell  him  then,  at  that  time,  that  you  did  not 
want  him  to  designate  you  as  a  beneficiary  of  any  part  of 
his  insurance?  A.  Yes,  sir.  I  told  him  I  didn’t  want  it,  and 
for  him  to  do  with  it  what  he  wanted  to  do. 

Q.  When  he  went  to  change  this  designation  of  benefici¬ 
ary  on  July  20, 1936,  did  you  know  on  that  date  he  was  going 
to  do  it?  A.  I  don’t  know  anything  about  it  only  on  that  one 
occasion.  I  didn’t  know  whether  he  did  it  or  not.  Until  re¬ 
cently. 

Q.  When  did  you  first  learn  that  he  had  gone  to  the  in¬ 
surance  company  and  made  this  request  to  change  the  bene¬ 
ficiary?  In  other  words,  when  did  you  learn  of  this  particu¬ 
lar  piece  of  paper?  A.  I  never  learned  of  it  until 

1000  after  his  passing.  That  is,  the  actual  paper.  He  spoke 
with  me. 

Q.  Did  you  ever  see  it  other  than  here  in  the  court  room? 
A.  No,  sir.  That  is  the  first  time  I  have  ever  seen  it. 

Q.  Did  you  influence  him  in  any  manner  to  change  the 
beneficiary  of  his  life  insurance?  A.  I  certainly  didn’t. 

Q.  Did  you  discuss  it  with  him  in  any  manner  other  than 
what  you  have  indicated?  A.  No,  sir. 

Q.  WTien  did  you  first  learn  that  he  had  made  his  will  on 
October  29, 1936?  A.  Well,  I  have  lived  through  so  much,  I 
will  just  have  to  think  a  moment.  It  seems  to  me  that  it  was 
after  his  death  that  I  learned  of  that. 

Q.  Had  you  ever  seen  his  will  before  his  death?  A.  No, 
sir,  I  had  not. 

Q.  Did  you  know  that  he  had  gone  to  the  office  of  William 
E.  Leahy  and  made  his  will?  A.  No,  sir. 

Q.  Was  Commander  Dewey  a  man  who  was  easily  influ¬ 
enced  or  difficult  to  influence?  A.  Commander  Dewey  was 
not  easily  influenced  by  anyone.  He  was  a  man  who  reacted 
to  what  he  saw  as  right.  And  he  was  a  noble  person. 

1001  He  was  a  great  person. 

Q.  Now,  he  was  the  member  of  the  family  who  had 
the  income,  was  he  not?  A.  I  don’t  know.  Oh,  you  mean — I 
know  very  little  about  his  affairs,  Mr.  Hilland.  I  have 
learned  more  since  his  passing  than  I  ever  knew  before.  May 
I  say  something? 
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Q.  Yes.  A.  Do  I  have  your  permission? 

Q.  Yes.  A.  And  His  Honor? 

The  first  I  was  ever  asked  about  his  business  was  by  his 
sister  Margaret  when  I  visited  her  in  1928.  She  took  me 
up  into  the  room  she  assigned  to  me,  and  she  asked  me  what 
his  income  was  from  his  life  estate,  and  at  that  time  I  didn’t 
know  whether  I  was  going  to  become  engaged  or  not.  And 
I  didn’t  know,  and  I  told  her  I  didn’t  know.  And  she  said  to 
me,  “You  mean  to  tell  me  you  are  going  to  marry  Edward 
and  you  don’t  know  what  you  are  going  to  have?” 

That  was  the  first  discussion  of  what  he  might  have  had, 
of  what  they  suspected — they  seemed  to  want  to  know  what 
he  had. 

Q.  Now,  at  or  about  the  time  Theodore  was  put  out  of 
his  father’s  apartment,  do  you  know  how  his  father  was 
spending  his  time  during  the  days,  during  the  daytime? 

The  Court:  Before  or  after? 

1002  By  Mr.  Hilland : 

Q.  Along  about  that  time,  both  before  and  after? 
A.  Well,  during  the — of  course,  I  didn’t  come  home,  didn’t 
come  back  to  my  home  and  to  theirs  until  December  of  1935 
and  ’36,  somewhere  along  in  there.  And  as  I  recall  it,  he 
was  going  to  the  club,  and  playing  bridge,  and  reading  the 
papers,  and  enjoying  the  radio,  and  he  wasn’t  so  well.  He 
had  been  very  ill.  He  was  making  the  best  of  it. 

Q.  What  did  he  do  for  recreation  other  than  playing 
bridge  and  listening  to  the  radio  and — A.  Later  on  he  liked 
to  take  walks.  He  was  a  great  lover  of  the  outside.  He  liked 
to  take  walks. 

Q.  What  else  did  he  do?  A.  He  liked  to  take  automobile 
rides. 

Q.  What  else  did  he  do?  Did  he  drive  an  automobile  at 
that  time?  A.  Yes,  sir.  He  didn’t  right  that  year,  but  he  did 
later. 

Q.  When  you  say  later,  what  do  you  mean?  A.  He  was 
driving  an  automobile  when  he  was  living  at  the  Shoreham 
Hotel,  I  think  I  recall  once  or  twice  that  he  drove  there. 
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Q.  Up  to  what  time  did  he  have  an  automobile  driver’s 
permit?  A.  Well,  certainly  he  was  driving  in  1938. 1 

1003  could  be  sure  of  that. 

Q.  Was  he  fond  of  the  motion  pictures?  A.  Very 
fond  of  them,  if  the  pictures  were  interesting. 

Q.  How  often  would  he  go  to  the  movies?  A.  Well,  he 
would  go  every  time  he  found  a  good  movie  in  the  papers. 
He  never  went,  though,  until  he  found  out  whether  it  was 
going  to  be  nice. 

Q.  Up  to  what  period  of  time  in  his  life  did  he  continue 
to  go  to  the  movies?  A.  He  went  to  the  movies,  strange  as 
it  may  seem,  the  evening  before  he  fell  to  the  floor  in  Decem¬ 
ber,  and  I  think  that  was  the  17th,  of  1934 ;  he  went  the  night 
before  to  the  Translux. 

Q.  After  you  gave  up  your  apartment  at  the  DuPont  Cir¬ 
cle  Apartment  Building,  where  did  you  live?  A.  After  I 
gave  it  up  at  the  DuPont  Circle — well,  I  was  living  at  other 
places,  other  than  there  before  I  gave  it  up,  Mr.  Hilland. 

Q.  All  right.  Where  were  you  living,  what  other  places 
were  you  living  before  you  gave  your  apartment  up  at  the 
DuPont  Circle  Apartments?  A.  I  spent  two  or  three  periods 
at  the  Anchorage  on  Q  Street,  and  I  spent  the  summer  of 
1939  at  the  Washington  Club  for  Women,  on  K.  I  am  not 
certain  of  the  address.  And  I  think  that  covers — 

1004  Q.  Did  you  live  anywhere  else  other  than  those 
two  places?  A.  No,  sir,  I  don’t  think  I  did.  And  I  had 

a  reason  for  living  there. 

Q.  Well,  now,  what  was  that  reason?  A.  From  shortly 
after  the  time  that  the  Commander  put  his  son  out  and  dis- 
1  owned  him,  he  stalked  me  like  an  animal.  I  never  knew  when 
I  would  see  him  either  afoot  or  following  in  the  car. 

The  Court:  Read  me  that  answer,  please. 

(The  answer  was  read  by  the  court  reporter.) 

By  Mr.  Hilland: 

Q.  Who  stalked  you?  A.  Theodore  Macrea  Dewey. 

Q.  And  at  what  places  would  he  follow  you?  A.  Well,  as 
you  know,  I  was  living  at  1345  19th  Street,  right  after  his 
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father  disowned  him.  And  if  I  would  come  out,  sometimes 
he  wonld  be  sitting  in  the  lobby  with  a  strange  expression 
in  his  eyes.  And  then  again  when  I  wonld  be  ont  on  the 
street  walking  along,  I  wonld  find  him  abont  half  a  block 
in  back  of  me,  and  if  I  wonld  stop  he  wonld  stop,  and  he 
wouldn’t  say  anything  bnt  he  wonld  just  stare,  a  strange 
stare,  and  frighten  me. 

Q.  Was  that  before  or  after  yon  had — strike  that 

Was  your  marriage  to  Edward  terminated,  your  first 

1005  marriage  T  A.  Yes,  sir. 

Q.  When  was  it  terminated?  A.  Just  one  minute. 
It  was  terminated  in  September,  and  I  think  it  was  abont 
the  18th,  1936. 

Q.  Abont  what  date  in  September?  A.  I  think  abont  the 
18th,  1936. 

Q.  And  where  was  it  terminated?  A.  In  the  same  town 
where  we  were  married. 

Q.  Where  was  that?  A.  Charles  Town,  West  Virginia. 

Q.  Was  it  terminated  by  divorce  or  annulment?  A.  By 
annulment. 

Q.  Now,  was  it  after  that  that  Theodore  M.  Dewey  fol¬ 
lowed  yon?  A.  Yes,  sir. 

Q.  Now,  how  often  did  he  do  that?  A.  He  did  it  from  that 
period  until  1944. 

Q.  Now,  when  he  did  that,  while  yon  were  at  the  DuPont 
Circle  Apartments,  to  where  did  yon  move?  Where  did  yon 
first  move?  A.  I  went  to  the  Anchorage  on  several  occa¬ 
sions.  Mrs.  Williams  had  told  me  that  she  wonld  always 
make  a  place  for  me  there — 

Mr.  Clark :  I  object  to  that  as  being  hearsay,  Your 

1006  Honor. 

The  Court:  Yes. 

By  Mr.  Hilland: 

Q.  Did  Mrs.  Williams  operate  any  living  place  other  than 
the  Anchorage?  A.  Yes,  sir. 

Q.  Did  she  operate  a  place  called  the  Moorings?  A.  Yes, 
sir,  and  I  lived  there. 
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Q.  I  hand  yon  this  gronp  of  receipts,  Mrs.  Dewey,  and 
ask  you  whether  or  not  yon  can  identify  them.  A.  I  do,  this 
one  of  the  Moorings,  and  this  one  of  the  Anchorage. 

Q.  What  is  the  date  of  that  one  on  the  Anchorage?  A. 
March  13,  or  18, 1937.  Do  yon  want  me  to  identify  the  other 
one? 

Q.  Yes.  That  is  sufficient  identification.  What  is  the  next 
one?  A.  The  next  one  is  March  14, 1937,  and  it  is  the  Moor¬ 
ings,  the  receipt 

The  next  one  is  June  14, 1939,  and  that  is  the  Anchorage. 

The  next  one  is  June  5, 1939,  the  Anchorage,  and  August 
23, 1939,  the  Anchorage. 

Q.  Are  those  all  the  receipts  you  received  from  those 
places  for  rent  and  other  services  you  paid  for  at  those 
places  of  residence?  A.  Yes,  sir. 

1007  Mr.  |  Hilland :  I  offer  these  in  evidence,  Your  Honor. 

Mr.  Clark:  Are  they  in  order? 

Mr.  Hilland:  I  think  they  are  in  the  order  in  which  she 
testified  about  them. 

The  Deputy  Clerk:  Defendants  Exhibits  84,  and  alpha¬ 
betically  A,  B,  C,  D,  E. 

Mr.  Hilland:  Have  you  any  objection? 

Mr.  Clark:  No  objection. 

(Six  receipts  were  marked  as  Defendant’s  Exhibits  84, 
84- A,  84-B,  84-C,  84-D  and  84-E,  and  were  received  in  evi¬ 
dence.) 

Mr.  Hilland:  I  will  just  hand  them  to  the  jury,  Your 
Honor,  and  let  them  look  at  them  while  we  proceed  with 
the  evidence? 

The  Court :  All  right 

(The  exhibits  were  passed  to  the  jury.) 

By  Mr.  Hilland: 

Q.  Mrs.  Dewey,  when  Theodore  M.  Dewey  would  stalk 
you,  as  you  call  it,  or  follow  you,  as  I  call  it,  as  you  testi¬ 
fied,  would  he  come  to  the  door  of  your  apartment?  I  mean, 
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would  he  come  to  the  door  and  rap  as  a  person  would  who 
was  calling  on  you?  A.  No,  sir.  But  I  have  seen  him  in  the 
lobbies  of  places  I  have  lived — 

1008  Q.  I  am  not  talking  about  the  lobby.  Did  he  come 
and  rap  at  the  door  of  your  apartment  and  say  he 

wanted  to  see  you?  A.  He  did  on  one  occasion. 

Q.  When  was  that?  A.  That  was  the  next  day  after  I  left 
the  hospital.  And  I  had  gone — I  wasn’t  so  well,  and  I  had 
gone  to  the  Wardman  Park  Hotel. 

Q.  And  when  you  heard  the  rap  at  the  door,  did  you  re¬ 
spond. 

Mr.  Clark:  Could  you  place  that  date? 

By  Mr.  Hilland: 

Q.  What  date  was  that?  A.  That  was  in  1935. 

Q.  Now,  on  that  occasion  did  you  admit  him?  A.  I  opened 
the  door,  and  he  just  stood  staring  and  I  closed  it  imme¬ 
diately.  It  frightened  me. 

Q.  On  any  other  occasions  when  he  followed  you  on  these 
occasions,  did  he  come  to  the  door  and  rap  at  your  door  as 
other  visitors  do?  A.  No,  sir.  That  was  the  only  time. 

Q.  How  long,  or  after  your  marriage  to  Edward  was  an¬ 
nulled  did  you  see  Commander  Dewey  and  Edward?  A.  Oh, 
yes,  yes.  We  saw  each  other. 

Q.  How  long  did  they  continue  to  live  at  the  Marl- 

1009  borough  Apartments  on  18th  Street?  A.  They  moved 
from  the  Marlborough  that  fall,  late  fall  of  1936,  or 

early  1937. 

Q.  To  where  did  they  move?  A.  To  2001  Masachusetts 
Avenue,  Northwest. 

Q.  Can  you  identify  that  building  in  any  way  now?  A. 
Yes,  sir. 

Q.  How?  A.  It  is  the  building  on  the  corner  that  the 
Junior  League  until  recently  had  their  place  in. 

Q.  Is  that  on  the  northwest  corner?  A.  Yes,  sir. 

Q.  Of  20th  and  Massachusetts  Avenue?  A.  Yes,  sir. 

Q.  Did  you  see  Edward  Dewey  and  his  father  while  they 
were  living  at  that  address  ?  A.  Yes,  sir. 
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Q.  While  they  were  living  at  that  address,  did  yon  ever 
see  the  son  Theodore  M.  Dewey  in  that  neighborhood?  A. 
Oh,  my  yes. 

Q.  How  many  times,  or  approximately  how  many  times? 
A.  Well,  we  never  knew  when  we  would — 

Mr.  Clark :  I  object.  That  is  not  responsive  to  the  question. 

By  Mr.  Hilland : 

Q.  How  many  times  did  you  see  him?  A.  I  can’t  say 

1010  how  many  times. 

Q.  To  your  knowledge,  did  he  ever  come  to  the  door 
of  your  apartment  there  and  knock  at  the  door?  A.  No,  sir. 

Q.  Where  would  you  see  him?  A.  On  the  street,  near 
wherever  we  might  be. 

Q.  Did  you  ever  see  him  accompanied  by  anybody?  A. 
Yes,  I  have. 

Q.  By  whom  have  you  seen  him  accompanied?  A.  I  am 
sorry,  but  I  have  seen  him  accompanied  by  the  young  lady 
sitting  there  (indicating),  who  is  now  his  wife,  before  she 
married  him. 

Q.  How  long  did  Commander  Dewey  and  his  son  live  at 
2001  Massachusetts  Avenue?  A.  They  moved  from  there 
hoping  they  could  avoid  him — 

Mr.  Clark :  I  object  to  this. 

The  Witness :  I  am  sorry. 

Mr.  Clark:  I  don’t  believe  you  are  sorry,  Mrs.  Witness. 

I  think  she  should  answer  the  questions.  They  are  clear 
enough  for  her  to  understand.  Your  Honor. 

By  Mr.  Hilland: 

Q.  How  long  did  they  live  at  2001  Massachusetts  Avenue, 
Mrs.  Dewey?  A.  I  think  they  lived  there  about  a  year. 

Q.  From  there  to  what  address  did  they  move?  A. 

1011  They  went  from  there  to  the  Shoreham  Hotel 

Q.  Do  you  remember  about  when  they  moved  to  the 
Shoreham  Hotel?  A.  Well,  I  guess  that  would  be  sometime 
in  1937  or  ’38. 1  can’t  be  exact.  Somewhere  along  in  there. 
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Q.  Do  you  know  where  they  were  living  at  the  time  Com¬ 
mander  Dewey  wrote  the  letter  to  David  A.  Hart,  the  Assis¬ 
tant  United  States  Attorney  for  the  District  of  Columbia  j: 
which  is  in  evidence,  dated  February  1, 1938?  A.  I  think  at 
that  time  they  were  living — in  fact  I  am  quite  sure  they 
were  living  at  1901  Wyoming  Avenue,  Northwest. 

Q.  How  long  did  they  live  at  the  Shoreham  Hotel?  A.  Not  | 
a  year. 

Q.  While —  A.  That  is,  I  think. 

Q.  While  they  were  living  at  the  Shoreham  Hotel,  did  you 
see  Commander  Dewey  and  Edward?  A.  Yes,  sir.  I  lived  j 
there. 

Q.  Lived  where?  A.  Not  with  them.  I  lived  at  the  Shore¬ 
ham. 

Q.  For  how  long?  A.  As  long  as  they  were  there.  I  had  a  j 
room  there. 

Q.  You  had  a  separate  room  in  the  Shoreham  Hotel?  A. 
Yes,  sir,  a  furnished  room. 

1012  Q.  Now,  during  that  period  of  time  did  you  see 
Theodore  M.  Dewey  in  and  around  the  Shoreham 
Hotel?  A.  Yes,  sir. 

Q.  Did  he  ever  come  to  your  door  and  knock  during  that 
period  of  time?  A.  No,  sir. 

Q.  So  far  as  you  know,  did  he  ever  come  to  your  door 
or  the  door  of  Commander  Dewey  and  his  son  Edward?  A. 
Not  that  I  know  of. 

Q.  Where  would  you  see  him  in  the  vicinity  of  the  Shore¬ 
ham  Hotel  while  you  were  living  there?  A.  I  would  see 
him  in  the  lobby,  and  if  we  went  to  the  car,  he  would  follow, 
and  if  we  went  for  a  walk  he  would  follow  us  within  half  a  j 
block,  and  if  we  stopped  he  would  stop  and  stare  at  us. 

Q.  When  they  moved  from  the  Shoreham  Hotel,  to  what 
address  did  they  move?  A.  To  1901  Wyoming  Avenue. 

Q.  Where  did  you  move  at  that  time?  A.  I  went  to  1901  i 
Wyoming  Avenue  and  took  a  one-room  apartment. 

Q.  What  is  that  building  called?  A.  It  is  called  the  Alto- 
mont 
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Q.  Altomont?  A.  I  think  it  is. 

1013  Q.  How  long  did  they  live  at  that  address  ?  A.  They 
lived  there  until  1939. 

Q.  And  to  where  did  they  move  then?  A.  They  went  to 
2500  Massachusetts  Avenue,  Northwest. 

Q.  That  was  in  the  year  1939  ?  A.  Yes,  sir. 

Q.  Where  did  yon  move  at  that  time,  if  yon  did  move  at 
that  time  ?  Or — strike  that. 

Where  did  yon  move  from  1901  Wyoming  Avenne?  A.  I 
went  to  the  clnb,  the  Washington  Clnb  for  Women.  I  was 
there  the  summer  of  1939. 

Q.  And  where  did  yon  move  from  there?  A.  I  went  to  the 
Brighton  Hotel 

Q.  That  is  located  where?  A.  The  address  is  2123  Cali¬ 
fornia  Street,  Northwest. 

Q.  How  long  did  yon  live  at  the  Brighton  Hotel?  A.  I  lived 
at  the  Brighton  Hotel  from  late  fall  of  1939  until  19 — 1947, 
X  think. 

The  Court :  Now,  during  all  of  this  period,  when  yon  mov¬ 
ing  from  place  to  place  as  yon  have  described,  yon  still  con¬ 
tinued  to  hold  your  apartment  at  the  DuPont  Circle? 

The  Witness :  Yes,  Your  Honor. 

By  Mr.  Hilland : 

Q.  Yon  had  that  apartment,  I  think  the  receipts  show, 
up  to  1941. 

1014  The  Court :  From  ’31  to  ’41. 

By  Mr.  Hilland : 

Q.  Do  yon  remember — strike  that. 

I  believe  yon  testified  that  it  was  in  the  fall  of  1939  that 
Commander  Dewey  and  his  son  Edward  moved  to  2500 
Massachusetts  Avenne.  A.  Yes,  sir. 

Q.  Did  yon  see  them  after  they  moved  there?  A.  Yes,  sir. 

Q.  Did  yon  ever  see  the  son  Theodore  M.  Dewey  in  the 
vicinity  of  2500  Massachusetts  Avenne?  A.  We  never  knew 
when  we  wouldn’t  see  him. 
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The  Court:  I  don’t  know  whether  she  said  would,  or 
wouldn’t.  The  question  was:  Did  you  see  him  in  the  vicin¬ 
ity  when  they  were  at  2500  Massachusetts  Avenue? 

The  Witness :  Yes,  Your  Honor. 

By  Mr.  Hilland: 

Q.  Will  you  answer  the  question,  Mrs.  Dewey?  A.  Yes, 
sir. 

Q.  You  did  see  him?  A.  Yes. 

Q.  Did  he  ever  come  to  the  apartment  door  when  you  were 
in  that  apartment?  A.  No,  sir,  not  while  I  was  in  there,  no, 
sir. 

Q.  Did  he  follow  you  any  time  when  you  were  in  the 

1015  vicinity  of  that  apartment?  A.  Yes,  he  did. 

Q.  How  many  times?  A.  Well,  the  summer,  the 
summer  of  1944,  and  the  year  before  it,  when  I — may  I  speak 
without  being — 

Q.  Yes,  go  ahead  and  tell  the  facts.  A. Well,  the  summer  of 
1944  and  the  year  before  it,  when  I  would  call  Edward 
Dewey  from  the  Brighton  Hotel,  to  tell  him  that  I  would  be 
coming  down,  or  would  he  be  coming  for  me,  if  I  left  in  35 
or  40  minutes,  oftentimes  he  would  be  standing  in  his  uni¬ 
form  of  the  United  States  Navy  in  front  of  the  Brighton, 
and  I  was  so  frightened  that  I  went  to  great  expense  having 
taxicabs  come  for  me  to  take  me  three  and  a  half  blocks  to 
2500  Massachusetts  Avenue. 

Q.  Well,  now,  when  his  brother  and  father  first  moved 
to  2500  Massachusetts  Avenue,  did  he  follow  you  in  that 
vicinity  at  that  time,  in  1939?  A.  Yes,  he  followed  us,  but 
it  was  more  pronounced  later. 

Q.  What  was  that?  A.  More  pronounced — he  would  fol¬ 
low  us  more  often  in  the  last  few  years  up  to  1944. 

Q.  Did  he  follow  you  in  1939?  A.  Yes. 

1016  Q.  In  what  manner?  A.  In  the  Commander’s  car, 
and  at  time  when  we  were  out  walking.  We  never  knew 

where  we  might  see  him. 

The  Court :  Follow  you  in  the  Commander ’s  car  ? 
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Mr.  Hilland:  When  they  were  in  the  Commander  Dewey’s 
car,  Yonr  Honor. 

The  Conrt :  Oh,  yes. 

By  Mr.  Hilland : 

Q.  Commander  Dewey  had  a  car  at  that  time  ?  A.  Yes,  sir. 

Q.  Did  Theodore  M.  Dewey  ever  come  to  yonr  apart¬ 
ment  at  the  Brighton  Hotel  and  knock  at  yonr  door  and  ask 
to  be  admitted  as  a  visitor?  A.  No,  he  did  not. 

Q.  Now,  in  what  physical  condition — strike  that 

When  did  Commander  Dewey’s  physical  condition  be¬ 
gin  to  improve,  if  ever?  A.  It  wasn’t  nntil  abont  the  mid¬ 
dle  of  the  year  of  1937  that  he  showed  marked  improve¬ 
ment. 

Q.  What  were  the  symptoms  of  his  illness?  A.  At  what 
time,  Mr.  Hilland? 

Q.  At  any  time.  What  were  the  symptoms  of  his  illness? 
For  instance,  when  he  went  to  the  hospital  in  December, 
1934?  A.  When  I  saw  him  last  in  March  of  1935,  when  I  left 
for  Florida,  we — he  was  suffering  with  gas  and  pains 
1017  in  his  stomach,  and  he  had  periods  that  he  wonld  pass 
blood  from  his  intestines,  and  he  wonld  also  pass  it 
from  his  bladder. 

Q.  What  were  his  symptoms  in  Jnne  and  July  of  1935 
when  he  was  in  the  hospital?  A.  Well,  I  didn’t  see  so  much 
of  him  then.  I  only  saw  him  once  in  July,  when  he  was  at  the 
Naval  Hospital  He  told  me  then,  he  told  me  at  that  time, 
that  his  stomach  was  paining  him  and  he  was  having  gas, 
and  the  doctors  said  that  he  was  suffering  with  a  great  deal 
of  acid  and  that  he  was  bleeding.  He  looked  very  badly  in 
the  hospital. 

Q.  Now,  you  said  he  had  a  marked  improvement  in  mid¬ 
year  1937.  Now,  up  to  that  time,  what  had  been  the  symp¬ 
toms  of  his  illness?  A.  I  am  sorry,  Mr.  Hilland,  I  don’t 
quite  get  that. 

Mr.  Hilland :  Bead  the  question,  Mr.  Reporter. 

(Pending  question  read.) 
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The  Witness :  He  had  discomfort  of  his  stomach,  and  he 
suffered  periodically  with  gas.  And  I  recall  sitting  the 
distance  of  a  room  when  he  was  bleeding  one  time  and  I 
could  hear  his  intestines  rolling  and  he  would  get  up  and 
walk  the  floor  in  pain. 

By  Mr.  Hilland: 

Q.  Now,  after  his  health  improved,  did  he  lead  an  active 
life?  A  He  certainly  did. 

1018  Q.  How  did  he  devote  his  time  after  he  regained 
his  health?  A.  Well,  he  would  take  long  walks.  He 

would  go  automobile  riding  and  he  renewed  acquaintance¬ 
ships  with — if  I  remember — Admiral  Rodman,  and  he  en¬ 
joyed  these  automobile  rides  during  that  period.  He  was  a 
classmate  of  his  and — 

Mr.  Clark:  I  think,  Your  Honor,  she  has  answered  the 
question. 

The  Court :  Well,  the  answer  may  stand. 

By  Mr.  Hilland: 

Q.  Do  you  know  where  he  spent  most  of  his  days,  where 
he  spent  his  time?  A  In  the  afternoons  he  would  go  to 
play  bridge  at  the  club.  In  the  evenings  he  would  have  din¬ 
ner  either  with  his  son  or  the  three  of  us  would  have  dinner 
together.  And  he  would  oftentimes  go  calling  on  people 
that  he  had  known  years  ago.  He  would  go  to  the  movies, 
and  he  liked  to  ride  in  the  summertime  in  the  evening.  He 
would  always  select  where  he  wanted  to  ride,  the  direction 
he  wanted  to  go  in.  And  he  was  very  fond — I  remember  he 
was  so  very  fond  of  driving  over  to  Baltimore  on  the  back 
road,  and  having  food  at  Miller’s  in  Baltimore. 

Q.  Up  to  what  time  did  he  enjoy  good  health?  A.  He  en¬ 
joyed  perfect  health  up  until  the  17th  of  December, 

1019  1945,  when  he  fell,  with  a  condition  entirely  different 
from  what  he  had  suffered  before. 

Q.  Now,  at  the  time  you  obtained  an  annulment  of  your 
marriage  to  his  son  Edward,  what  was  the  condition  of 
your  health  ?  A.  It  was  not  good  at  all 
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Q.  And  what  had  been  the  symptoms  of  your  illness  ?  A. 
Pretty  much  the  same.  We  both — the  same  as  his.  We  both 
had  breakings  out  at  times  on  our  bodies. 

Q.  And  when  did  your  health  begin  to  improve?  A.  My 
health — well,  I  have  never  been  the  same,  but  I  think  it  took 
about  three  years,  something  like  that,  for  me  to  feel  good, 
really  good  at  all. 

Q.  Now,  after  Commander  Dewey  had  his  physical  break¬ 
down,  which  you  have  mentioned,  in  December,  1945,  where 
was  he  cared  for?  I  mean,  where  did  he  stay?  A.  2500 
Massachusetts  Avenue. 

Q.  Was  he  attended  by  a  physician?  A.  Are  you  speaking 
of  his  last  illness  ? 

Q.  Yes,  after  December,  1945.  A.  Yes,  he  was  attended  by 
a  physician. 

Q.  By  what  physician?  A.  Dr.  Wyncoupe,  Sr. 

Q.  How  long  was  he  attended  by  Dr.  Wyncoupe,  Sr?  A. 

Right  on  through  until  he  left  for  the  University 
1020  of  Virginia  Hospital. 

Q.  When  was  that?  A.  We  left  the  29th  day  of  May, 
1946.  . 

Q.  Now,  when  he  was  at  the  University  Hospital,  who 
was  his  attending  physician,  originally  at  the  University  of 
Virginia  Hospital?  A.  Dr.  Samuel  Vest. 

Q.  Had  Commander  Dewey  met  Dr.  Vest  prior  to  that 
time?  A.  Yes,  sir. 

Q.  When  and  where  had  Commander  Dewey  met  Dr. 
Vest?  A.  In  1943. 

Q.  Under  what  circumstances  had  they  met?  A.  The  Com¬ 
mander  was  anxious  to  have  a  little  farm  and  he  had  writ¬ 
ten,  and  so  had  his  son,  to  a  real  estate  operator  in  Char¬ 
lottesville.  And  this  person  called  back  on  the  telephone,  or 
wrote,  that  he  had  a  place  that  Jefferson  had  designed,  a 
small  place,  right  beneath  a  little  mountain,  and  he  asked 
him  to  come  to  see  it,  and  he  told  him  that  there  was  a  Dr. 
Samuel  Vest  who  was  renting  rooms  to  the  medical  students 
of  the  University  of  Virginia,  and  that  he  lived  directly 
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across  from  where  one  could  eat,  and  he  conld  get  rooms 
there. 

Q.  Did  the  Commander  and  his  son  Edward  and  yon  stop 
there,  when  yon  were  down  there  ?  A.  Yes. 

1021  Q.  How  long  were  yon  there?  A.  We  were  there 
fonr  or  five  days. 

Q.  During  that  period  you  became  friendly  with  Dr. 
Vest?  A.  Yes. 

Q.  And  did  that  friendship  follow  through  the  following 
years  until  the  spring  of  1946?  A.  At  Christmastime  we 
would  send  him  candies  from  Reeves,  to  him  and  to  his 
wife. 

Q.  In  the  spring  of  1946,  did  Dr.  Vest  visit  in  Washing¬ 
ton?  A.  Yes,  he  did. 

Q.  Did  he  come  to  Commander  Dewey’s  apartment  at 
2500  Massachusetts  Avenue?  A.  Yes,  sir.  A  knock  came  on 
the  door  and  Edward  Dewey  and  I — or,  rather,  Edward 
asked  who  was  there,  and  he  said  “Sam.”  And  we  didn’t 
know  quite  who  he  was  and  asked  him  to  repeat  it,  and  he 
said,  “Sam  Vest,”  and  Edward  opened  the  door  and  greet¬ 
ed  him. 

Q.  At  that  time  did  you  arrange  a  little  party  for  Dr. 
Vest —  A.  He  told  us — 

Q.  Without  going  into  detail,  would  you  answer 

1022  yes  or  no?  A.  Yes. 

Q.  Who  was  there?  A.  Well,  some  doctors  that  he 
knew,  and  Mr.  and  Mrs.  Rutherford,  who  lived  across  from 
the  Deweys,  and — 

Q.  While  he  was  there,  did  he  visit  with  Commander 
Dewey?  A.  Oh,  yes. 

Q.  And  while  he  was  visiting  with  Commander  Dewey, 
did  you  and  Edward  leave  the  apartment?  A.  Yes,  sir. 

Q.  Where  did  you  go?  A.  We  went  to  Avignone’s  for 
things  for  his  party,  that  we  had  ’phoned  about  and  asked 
him  to  prepare  for  us. 

Q.  On  that  occasion  was  there  any  conversation  between 
Commander  Dewey  and  Dr.  Vest  about  Commander  Dewey 
coming  to  the  University  Hospital? 
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Mr.  Clark:  I  object  to  this,  Your  Honor.  The  witness 
has  testified  that  they  left  the  apartment  and  went  to 
Avignone ’s. 

The  Conrt:  Yes.  Yonr  question  is  apparently  directed 
at  a  period  when  she  was  not  even  in  the  apartment. 

By  Mr.  Hilland : 

Q.  After  yon  came  back  from  Avignone ’s,  was  there  any 
discussion  between  Commander  Dewey  and  Dr.  Vest  about 
Commander  Dewey  going  to  the  University  of  Vir- 

1023  ginia  hospital?  A.  There  was. 

Mr.  Clark :  This,  I  assume,  will  be  tied  up  with  the 
personal  knowledge  of  the  witness. 

Mr.  Hilland :  She  says  it  was  after  she  came  back. 

Mr.  Clark :  Now,  in  her  presence. 

By  Mr.  Hilland : 

Q.  Was  this  in  your  presence,  after  you  came  back  from 
Avignone ’s?  A.  Yes,  sir. 

Q.  On  a  subsequent  occasion,  was  Dr.  Vest  in  Washing¬ 
ton?  A.  Yes,  he  was. 

Q.  And  where  were  you  living  when  he  came  here  on 
that  later  occasion?  A.  I  was  living  at  the  Brighton  Hotel. 

Q.  While  you  were  there  did  he  call  you?  A.  Yes,  sir. 

Q.  Were  you  in?  A.  No,  sir. 

Q.  Did  you  get  a  message?  A.  Yes,  sir. 

Q.  Later  that  day  did  you  talk  with  Dr.  Vest?  A.  I  talked 
with  him. 

Q.  And  later  did  you  have  some  other  telephone  con¬ 
versations  with  the  Dr.  Vest  at  Charlottesville?  A. 

1024  Yes,  sir. 

Q.  Did  Edward  have  some  too  ?  A.  Yes,  sir. 

Q.  As  a  result  of  those  telephone  conversations,  were  ar¬ 
rangements  made  for  Commander  Dewey  to  go  to  Char¬ 
lottesville?  A.  Dr.  Vest  had  asked  him  to  come  and — 

Mr.  Clark :  I  object  to  that.  I  think  the  question  was :  As  a 
result  of  the  conversation  did  he  go  ? 

The  Witness :  He  did. 
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By  Mr.  Hilland: 

Q.  All  right.  Now,  on  what  date  was  Commander  Dewey 
admitted  to  the  University  of  Virginia  Hospital?  A.  He 
was  committed — 

Q.  Not  committed,  admitted.  A.  Admitted,  yes.  Admitted 
on  the  29th  of  May,  1945,  at  abont  5:30  in  the  afternoon. 

Q.  Yon  mean  1945?  A.  1946, 1  am  sorry. 

Q.  Now,  when  yon  got  there  had  Dr.  Vest  made  any  ar¬ 
rangements  for  nurses  ?  A.  He  had  not. 

Q.  Prior  to  that  had  he  said  he  would? 

Mr.  Clark :  I  object  to  that  as  being  hearsay,  Your  Honor. 

The  Court:  I  do  not  know  whether  it  is  or  not. 

Mr.  Clark:  Was  it  in  the  presence  of  the  deceased? 
1025  The  Court :  Oh,  this  is  between  the  witness  and  Dr. 

Vest. 

Mr.  Clark:  She  is  testifying  to  something  Dr.  Vest  told 
her. 

The  Court :  I  will  sustain  the  objection. 

By  Mr.  Hilland : 

Q.  In  the  presence  of  Commander  Dewey  and  you,  had  Dr. 
Vest  had  any  discussion  about  nurses  at  the  hospital?  A.  He 
promised  Commander  Dewey,  he  promised  his  son,  and  he 
promised  me,  that  he  would  have  three  of  the  finest  nurses 
that  the  hospital  had  ever  graduated. 

Q.  When  you  got  down  there  did  he  have  those  three 
nurses?  A.  He  did  not. 

Q.  How  many  nurses  did  he  provide  when  he  arrived?  A. 
He  provided  none  when  he  arrived. 

Q.  Did  he  later  provide  any?  A.  Seven  or  eight  days  later 
he  provided  one  from  the  Naval  Hospital.  She  had  just  come 
in  the  week  before. 

Q.  How  long  did  she  stay  there?  A.  She  was  there  with 
him  until  he  was  prepared  for  his  first  operation. 

Q.  Did  she  have  another  assignment  at  that  time?  A.  May 
I  express  myself  as  to  what  I  saw? 


Q.  Yes.  A.  She  prepared  him  for  the  operation  and  we 
were  told  to  come  in  about  a  quarter  past  eight,  or 

1026  eight-thirty  that  morning.  When  we  walked  into  the 
room  the  Commander  was  alone  in  the  bed.  His  face 

was  livid  and  he  was  screaming,  “Oh,  my  chest.”  He  was 
entirely  alone.  And  I  took  the  bottom  of  the  bed  that  has  a 
crank  on  it,  and  put  it  up  as  fast  as  I  could,  and  Edward  ran 
for  this  nurse  and  she  came  in  and  she  said,  “Oh,  my  God.” 
And  immediately  Dr.  Vest  and  a  Dr.  Schweinford,  who  was 
working  under  him  and  whom  I  heard  say  he  had  ordered 
this  at  Dr.  Vest’s  suggestion,  I  heard  them  discuss  with  this 
nurse  and  took  her  to  task  for  her  application  of  the  2  cc.  of 
adrenalin — 

» 

Mr.  Clark:  I  object  to  this  as  being  privileged  matter. 
Mr.  Hilland :  I  think  it  is  irrelevant  anyway,  Your  Honor. 
I  am  just  trying  to  answer  Dr.  Vest’s  deposition. 

By  Mr.  Hilland : 

Q.  Did  that  nurse  leave  after  that  incident?  A.  Dr.  Vest 
asked  Edward  Dewey  to  fire  her,  that  she  didn’t  know  how 
to  give  the  applications. 

Q.  Did  he  fire  her?  A.  I  saw  her  give — 

Mr.  Clark :  I  move  to  strike  that  out,  as  to  what  she  saw. 
The  Court:  I  sustain  it,  and  the  jury  will  please  dis¬ 
regard  that. 

By  Mr.  Hilland : 

Q.  Mrs.  Dewey,  if  you  will  please  confine  your  an- 

1027  swers  to  my  questions,  please.  A.  Yes,  sir. 

Q.  Were  there,  after  that,  were  there  any  special 
nurses  there  provided  for  Commander  Dewey?  A.  After 
that  Dr.  Vest — 

Q.  I  didn’t  ask  you  that.  A.  It  came  much  later,  and  you 
asked  “after  that,”  and  I  nursed  the  Commander,  you  know, 
for  pneumonia,  for  15  days. 

Mr.  Clark :  No,  I  object  to  that. 

The  Court:  It  is  a  simple  question  that  requires  only  a 
simple  answer. 
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Read  the  question. 

(Pending  question  read.) 

Mr.  Hilland :  Let  me  restate  it. 

By  Mr.  Hilland : 

Q.  After  that,  did  Dr.  Vest  provide  any  special  nurses 
for  Commander  Dewey?  A.  A  month  later  he  supplied  one 
for  a  week,  and  another  for  three  days. 

The  Court :  Well,  now,  let  me  interrupt  there. 

This  is  over  a  period  of  how  long  a  time?  From  the  be¬ 
ginning,  when  he  said  he  would  have  three  good  ones  up  until 
the  time  that  he  finally  got  the  nurse  for  three  days,  over 
how  long  a  period  of  time  is  that? 

1028  (To  the  witness:)  I  am  asking  you. 

The  Witness:  Oh,  Your  Honor.  What  was  it  you 
wanted  to  know? 

The  Court :  From  the  time  that  Commander  Dewey  got  to 
the  hospital — you  said  Dr.  Vest  said  he  would  provide 
three  competent  nurses,  the  best  in  the  hospital,  the  best 
he  could  find,  something  like  that.  From  that  time  up  until 
the  time  that  he  finally  got  the  nurse  for  three  days,  what 
period  of  time  was  involved?  How  much  time  elapsed  in 
that  interval? 

The  Witness :  From  1929 — 

Mr.  Hilland :  No.  We  are  talking  about — 

The  Witness:  I  know.  I  am  trying  to  answer  this  cor¬ 
rectly.  After  all,  I  am  held  responsible  for  what  I  say. 

From  May  29,  1946,  he  had  one  nurse  up  until — he  was 
there  a  month  before  he  was  prepared  for  the  operation. 
And  he  had  a  nurse  about  three  weeks  before  that. 

The  Court:  You  mean  he  had  no  nurse  before  he  was 
prepared  for  the  operation? 

The  Witness :  He  had  one  for  about  three  weeks  before. 

The  Court :  All  right. 

The  Witness :  And  then  afterwards  he  didn’t  have  a  nurse 
until  he  had  the  final  operation  in  August. 

The  Court :  All  right.  He  didn’t  have  any. 
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The  Witness :  I  suppose  that  would  be  right. 

1029  The  Court:  Well,  now,  why  didn’t  you  and/or  Mr. 

Edward  Dewey  get  nurses  for  him  during  that  period 

of  time? 

The  Witness:  We  tried,  Your  Honor,  and  he  told  us  they 
were  not  to  be  had. 

By  Mr.  Hilland : 

Q.  In  other  words,  there  was  a  nurses’  shortage  at  that 
time,  Mrs.  Dewey?  A.  Yes,  there  was. 

Q.  As  a  result  of  that,  did  Dr.  Vest  ask  you  to  do  any 
nursing  for  Commander  Dewey?  A.  Immediately  following 
the  calling  off  of  the  first  operation  when  the  Commander 
developed  pneumonia  within  six  hours  and  had  a  cardiac 
attack — 

Mr.  Clark:  Now,  I  object  to  this,  Your  Honor,  as  being 
something  the  witness  has  no  knowledge  of  and  wouldn’t 
be  permitted  to  testify  to  if  she  did. 

The  Witness :  I  do. 

The  Court :  I  suppose  she  would  know  that  he  had  pneu¬ 
monia,  and  would  probably  be  told  he  had  a  cardiac  attack. 

Mr.  Clark:  This  is  a  lay  witness  testifying  to  a  medical 
diagnosis. 

The  Court :  I  know,  but  I  suppose  she  would  have  knowl¬ 
edge  of  that.  I  will  permit  her  to  answer. 

By  Mr.  Hilland : 

Q.  Did  you  answer  that  question?  Did  you  nurse 

1030  him  there?  A.  Yes,  I  did  nurse  him. 

Q.  And  did  you  continue  to  nurse  him  up  to  the 
time  he  left  the  hospital?  A.  Well,  now  Mr.  Hilland,  that 
period  of  nursing,  he  had  pneumonia  and  I  nursed  him  for 
about  15  days  and  I  turned  him  about  every  20  minutes  dur¬ 
ing  that  period,  and  then  it  wasn’t  until  August,  you  know, 
that  he  was  operated  on. 

Q.  All  right.  Did  you  nurse  him  at  that  time  ?  A.  I  nursed 
him  after  the  nurse  who  had  been  called  for  a  week,  and 
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the  other  one  stayed  for  three  days.  I  nnrsed  him  from  that 
time  on. 

Q.  During  that  time  you  nursed  him,  at  that  time  were 
you  there  day  and  night?  A.  I  was,  and  I  was  there  because 
Dr.  Vest  told  me  to  do  it.  He  had  no  nurses. 

Q.  All  right.  On  what  date  did  Commander  Dewey  leave 
the  University  of  Virginia  Hospital?  A.  He  left  on  the 
11th  of  September,  1946. 

Q.  Now,  at  that  time  had  Dr.  Vest  called  in  other  doc¬ 
tors,  into  the  case?  A.  He  had  called  in  many  doctors,  and 
many  internes  were  going  in  and  out. 

Q.  And  did  he  have  a  Dr.  Level  associated  with  him  in 
the  case  at  that  time?  A.  Yes,  for  whom  I  am  so 

1031  thankful 

Q.  Did  Dr.  Level  make  arrangements  for  you  and 
Edward  to  remove  Commander  Dewey  from  the  hospital? 
A.  Dr.  Level  discussed  it  with  the  Commander.  The  Com¬ 
mander  wanted  to  go,  and  he  told  us  where  an  ambulance 
could  be  engaged,  or  how  it  could  be  engaged.  We  knew  very 
little  about  Charlottesville. 

Q.  Now,  from  the  hospital,  what  mode  of  transportation 
was  used?  A.  He  was  moved  in  an  ambulance. 

Q.  To  where  was  he  moved?  A.  He  was  moved  to  Warren- 
ton,  Virginia. 

Q.  And  to  what  place  in  Warrenton,  Virginia?  A.  There 
were  no  rooms  at  the  Warren-Green — 

Q.  Will  you  answer  the  question?  A.  He  was  moved  to  a 
tourist  home. 

Q.  Called  what?  A.  I  am  sorry,  I  can’t  remember  the 
name. 

Q.  When  you  arrived  there,  did  you  arrange  for  a  doctor 
to  attend  him?  A.  Edward  and  I  went  immediately  to  Dr. 
Sinclair. 

Q.  Did  Dr.  Sinclair  respond  to  that  call?  A.  He  did. 

Q.  And  from  that  time  to  the  time  of  Commander  Dewey’s 
death,  who  was  his  attending  physician?  A.  Dr.  John 

1032  Sinclair. 
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Q.  From  that  inn,  to  where  did  you  take  Comman¬ 
der  Dewey?  A.  They  found  rooms  that  were  vacated  that 
he  conld  have  at  the  Warren-Green  Hotel. 

Q.  How  long  was  he  there  ?  A.  He  was  there,  I  think,  in 
the  neighborhood  of  two  weeks,  or  more. 

Q.  And  then  where  did  he  go  ?  A.  He  went  to  Culpepper, 
Virginia. 

Q.  And  how  long  was  he  in  Culpepper?  A.  He  was  at  Cul¬ 
pepper  until  about  Christmas  of  1946,  or  January  of  1947. 

Q.  And  from  Culpepper  where  did  you  go  ?  A.  To  Wash¬ 
ington. 

Q.  To  what  place  in  Washington?  A.  The  Martinique 
Hotel. 

Q.  How  long  was  Commander  Dewey  at  the  Martinique 
Hotel?  A.  He  was  at  the  Martinique  Hotel  from  either  De¬ 
cember  of  1946  or  January  of  1947,  until  July  of  1947. 

Q.  And  will  you  state  the  circumstances  and  reasons  why 
he  was  taken  to  the  Martinique  Hotel  instead  of  2500 
Massachusetts  Avenue  at  that  time  ?  A.  I  was  too  weak  to  do 
much  for  him  at  that  time,  and  so  was  his  son  Edward, 
1033  and  we  were  all  three  ill,  and  we  needed  anything  that 
a  hotel  could  afford  in  the  way  of  food  and  any  com¬ 
forts  that  we  could  possibly  obtain. 

Q.  While  the  three  of  you  were  living  at  the  Martinique 
Hotel,  did  Commander  Dewey’s  health  improve?  A.  It  was 
improving  some  at  that  time. 

Q.  To  what  extent  did  it  improve?  A.  Well,  he  had  gotten 
so  he  could  take  walks  up  the  hall,  and  work  his  crossword 
puzzles.  And  he  was  very  happy  with  the  care  he  was  getting. 

Q.  Well,  now,  what  was  his  condition  when  he  was  moved 
to  2500  Massachusetts  Avenue  in  the  spring  of  1947?  A. 
Well,  he  was  improving  slowly.  He  had  been  an  extremely 
ill  man. 

Q.  Do  you  remember  what  month  you  moved  there?  A.  I 
think  it  was  the  latter  part  of  July,  1947  they  moved  back. 

Q.  And  where  did  you  move  to  at  that  time?  A.  I  went 
back  to  the  Brighton. 
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Q.  And  how  long  did  yon  live  at  the  Brighton  Hotel?  A. 
Well,  I  lived  there  until,  oh,  I  think  in  the  fall  of  that  year 
I  went  to  the  Burlington.  I  am  not  quite  certain  about  that, 

Mr.  Hilland.  I  can’t  remember.  I  think  it  was  in  the  falL 
I  think  it  was  in  the  fall  of  1947,  or — 

Q.  Then  to  where  did  you  move?  A.  The  Burling- 

1034  ton  Hotel. 

Q.  How  long  did  you  live  at  the  Burlington  Hotel?  ■ 
A.  Until  I  was  married  the  second  time  to  Edward  Bradley 
Dewey. 

Q.  And  then  to  where  did  you  move?  A.  Well,  he  was  re¬ 
maining  after  his  father’s  passing  at  2500  Massachusetts 
Avenue.  And  the  courts  were  keeping  him  there,  and  natur¬ 
ally  I  was  there  with  him. 

The  Court :  Who  was  keeping  him  there  ? 

Mr.  Hilland:  She  referred  to  that  other  litigation  over 
that  apartment,  Your  Honor. 

The  Court :  Oh,  all  right. 

By  Mr.  Hilland:  | 

Q.  How  long  did  you  and  Edward  continue  to  live  at 
that  address,  after  the  father’s  death?  A.  Until  the  last  of 
June,  1950,  the  last  day  of  June. 

Q.  Then  where  did  you  move?  A.  We  moved  to  this  ad¬ 
dress  at  17th  and  T  Street. 

Q.  Where  you  are  living  now?  A.  Yes,  sir. 

Q.  Do  you  remember  an  occasion  when  two  police  officers 
in  uniform  came  to  the  apartment?  A.  Ido. 

Q.  At  2500  Massachusetts  Avenue.  Had  they  given  you 
any  prior  notice  of  the  fact  that  they  were  coming? 

1035  A.  No,  sir. 

Q.  When  they  came  to  the  door,  did  you  admit  them 
immediately?  A.  Yes,  sir.  When  they  told  me  they  had  a 
complaint,  I  asked  them  to  step  in. 

Q.  Where  was  Edward  Dewey  at  that  time?  A.  He  was  in 
his  room  sleeping.  The  doctor  had  left  some  medicine  for 
him  that  day.  I 

I 
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Q.  What  was  his  condition  at  that  time?  A.  He  was  a 
very,  very  sick  person. 

Q.  What  was  his  difficulty  at  that  time?  A.  Circulatory 
trouble  in  his  right  leg. 

Q.  How  long  had  he  been  suffering  from  that?  A.  Well, 
let’s  see.  The  elevator  service  was  stopped  in  February 
1949.  He  had  been  put  to  bed  from  climbing  three  flights 
of  stairs  for  a  period  of  six  or  seven  months,  in  September 
8, 1949. 

Q.  And  were  you  present  or  absent  when  the  officers  in¬ 
terviewed  Commander  Dewey?  A.  I  was  absent. 

Q.  Throughout  the  years,  you  knew  Commander  Dewey 
right  up  to  the  time  of  his  death?  A.  Yes. 

Q.  Throughout  the  years  you  knew  him,  did  you  form  an 
opinion  about  his  mental  capacity?  A.  Yes,  sir. 

1036  Q.  In  your  opinion,  was  he  of  sound  mind  and 
memory,  and  capable  of  executing  a  valid  deed  or 
contract?  A.  I  do  think  he  was  at  all  times. 

Mr.  Hilland:  If  Your  Honor  will  pardon  me  for  just  a 
minute. 

By  Mr.  Hilland : 

Q.  Mrs.  Dewey,  do  you  remember  the  testimony  of  Dr. 
Vest  as  to  what  you  and  Edward  had  told  him  at  Charlottes¬ 
ville  over  a  soda  in  a  drug  store  one  night,  one  night  about 
Theodore  M.  Dewey?  A.  I  remember  what  he  said  when  you 
were  interrogating  him. 

Q.  Did  you  tell  him  that  Theodore  M.  Dewey  had  been 
in  some  trouble  in  Charlottesville — not  Charlottesville,  but 
in  Charlotte,  North  Carolina?  A.  I  did  not  tell  him  that. 

Q.  Did  Edward  tell  him  that?  A.  No,  sir. 

Q.  Did  you  tell  him  at  that  time  that  you  and  Edward 
had  had  to  taste  food  that  Tate  was  bringing  in  the  apart¬ 
ment  because  he  was  trying  to  poison  you?  A.  I  certainly 
did  not. 

Q.  Was  there  any  time  when  Commander  Dewey  told  Dr. 
Vest  anything  about  his  son  Theodore?  A.  Yes,  sir. 
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1037  Q.  When  was  that?  A.  The  Doctor  told  him,  Dr. 
Vest  said  in  my  presence,  he  called  him  Dad,  after  he 

had  been  told  about  his  son,  he  said,  “I  will  be  a  second  son 
to  you,  and  I  am  soliciting  this  operation  just  so  long  as  the 
other  doctors  you  have  don’t  know.”  And  the  father  told 
him  and  showed  him  the  letter  that  former  District  Attorney 
Mr.  Hart  identified  in  this  court.  He  showed  him  the  letter 
at  that  time  and  he  said,  “Now,  Sam,  I  was  going  to  Mayo’s 
to  be  operated  on,  but  if  you  will  give  me  the  protection 
that  I  must  have,  ’  ’  he  said,  *  ‘  I  will  come  to  you  at  Charlottes¬ 
ville.  But  you  will  have  to  promise  me  that  you  will  give 
me  every  protection.”  And  he  promised  him  many  things. 

Q.  Did  you  ever  hear  Commander  Dewey  discuss  Theo¬ 
dore  M.  Dewey  with  Dr.  Vest  on  any  other  occasion?  A.  No. 
Only  that.  And  it  was  the  first  time  that  Dr.  Vest  had  been 
told. 

Q.  Do  you  remember  that  Dr.  Vest  read  that  Hart  letter 
on  the  occasion  that  Commander  Dewey  showed  it  to  him? 
A.  He  read  half  of  it  and  put  it  on  a  table,  and  now  that  I 
look  back  on  it — 

Q.  Well,  now,  just  go  ahead.  Did  he  read  the  letter?  A.  He 
read  half  of  it,  and  the  Commander  asked  him  why  he  didn’t 
finish  it,  and  he  picked  it  up  and  finished  it. 

1038  Mr.  Hilland :  Your  witness. 

The  Court :  When  was  that  ? 

The  Witness:  That  was  when  Dr.  Vest  came  to  the  apart¬ 
ment  in  February,  1946,  and  knew  the  Commander  was 
ill,  and  asked  him  to  allow  him  to  operate  on  him. 

The  Court:  Now,  that  letter  was  written  in  1938,  which 
was  eight  years  theretofore. 

The  Witness :  Yes. 

The  Court :  And  you  were  present  at  the  time  of  the  dis¬ 
cussion;  how  did  the  eight-year-old  letter  get  into  the  con¬ 
versation  between  the  Commander  and  Dr.  Vest? 

The  Witness:  Well,  the  Commander  was  frightened  of 
his  son,  and  he  felt  that  he  would  be  going  away  and  that 
he  must  have  protection;  that  he  wanted  his  doctor  to 
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know,  so  that  he  could  protect  him,  and  told  him  for  the 
first  time  about  it. 

The  Court :  Is  that  all,  Mr.  Hilland  ? 

Mr.  Hilland :  I  might  say  this  to  Your  Honor.  Your  Honor 
may  have  forgotten  the  testimony  of  the  witness  that  the 
son  had  followed  him  at  all  these  places  they  had  lived. 

The  Court :  I  remember  that. 

By  Mr.  Hilland : 

Q.  Did  that  enter  into  the  Commander’s  fear  of  the  son 
Theodore  ?  A.  He  told  him  about  it. 

Mr.  Hilland :  That  is  all. 

1039  Cross  Examination 

By  Mr.  Clark : 

Q.  Mrs.  Dewey,  did  Commander  Dewey  discuss  the  son 
at  all  with  Dr.  Vest  at  Charlottesville,  Virginia,  during  the 
time  he  was  hospitalized  down  there  in  1946,  in  your  pres¬ 
ence?  A.  I  don’t  think  he  did.  No.  I  don’t  think  he  did. 

Q.  Isn’t  it  a  fact  that  in  the  University  Drug  Store  down 
there  one  evening  Dr.  Vest  and  you  and  Edward  were 
having  an  ice  cream  soda?  A.  We  had  sodas.  I  don’t  recall 
especially  having  one  with  Dr.  Vest. 

Q.  Don’t  you  recall  at  that  time  telling  him  this  story 
about  Theodore  having  tried  to  poison  his  father,  or  having 
trouble  with  a  girl  down  in  North  Carolina?  A.  I  did  not. 
I  didn’t  do  it. 

Q.  Do  you  deny  you  said  it?  A.  I  certainly  do. 

Q.  Other  than  this  occasion  in  the  apartment  in  Wash¬ 
ington,  did  you  ever  hear  the  testator  discuss  his  son  Theo¬ 
dore  with  Dr.  Vest?  A.  I  did. 

Q.  And  on  what  occasion  was  that?  A.  That  was  when  Dr. 
Vest  came  unannounced  to  the  apartment  in  February,  when 
he  was  addressing  a  medical  meeting  in  Washington, 

1040  and  asked  to  change  into  his  clothes  there. 

Q.  Was  that  in  February  of  1946?  A.  Yes,  sir. 
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Q.  Other  than  that  occasion,  did  you  ever  hear  the  testator 
discuss  his  son  Theodore  with  Dr.  Vest?  A.  I  told  you  I 
didn ’t  think  that  he  did. 

Q.  Other  than  that  one  occasion?  A.  Yes,  but  he  told  him 
in  detail.  The  Doctor  had  never  known  before,  although  he 
had  been  there  since  1943. 

Q.  Now,  where  was  this  letter  that  you  have  referred  to 
as  the  Hart  letter,  at  that  time? 

The  Court :  What  was  your  question? 

By  Mr.  Clark : 

Q.  Where  was  the  letter  that  was  referred  to  as  the  Hart 
letter  at  that  time,  in  the  apartment  in  February,  1946?  A. 
Commander  Dewey  asked  either  Edward  or  myself,  when 
he  was  talking  with  Dr.  Samuel  Vest  and  had  told  him 
many  things,  and  now  he  said,  “I  am  not  very  strong,  Sam, 
and  I  want  you  to  read  the  letter  so  you  can  see  a  little 
bit  why  I  must  be. protected  when  I  come  to  you.” 

Q.  You  said  Commander  Dewey  said  that  to  you?  A.  He 
said  that  to  Dr.  Vest. 

Q.  Where  was  the  letter,  Mrs.  Dewey?  A.  He  asked  his 
son  or  I  to  get  it  out  of  the  desk — no,  it  was  in  a 
1041  Chinese  strongbox  on  top  of  the  desk.  And  he  told  us 
where  the  key  was  and  told  us  to  get  it. 

Q.  Well,  you  knew  where  the  key  was,  didn’t  you?  A.  No. 

He  had  to  tell  us  where  it  was.  And  we  couldn’t  find  it  for  a 
while.  It  was  a  funny-looking  key  in  a  big  box. 

Q.  You  found  it  on  that  occasion?  A.  We  found  it,  but  it 
was  a  tiny  key  which  was  inserted  with  other  keys,  and  it 
was  hard  to  find. 

Q.  Did  he  ask  you  to  get  anything  else  out  of  this  strong¬ 
box?  A.  Yes.  I  think  on  that  occasion  when  Dr.  Vest  had 
promised  to  be  a  second  son — not  that  the  Commander  asked 
him  to — I  think  he  gave  him  on  that  occasion  a  very  nice 
stickpin,  a  Moonstone. 

Q.  How  many  times  had  he  met  Dr.  Vest  prior  to  that 
occasion  in  February —  A.  In  1943  Dr.  Vest  was  renting 
rooms  to  students  at  the  University  of  Virginia. 
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Q.  You  testified  that  you  stayed  with  Dr.  Vest  on  a  trip 
to  Charlottesville  in  19 —  A.  ’43. 

Q.  ’43.  Now,  how  long  were  you  there?  A.  We  were  there 
from  four  to  five  days. 

Q.  And  did  you — did  the  Commander  ever  buy  a 

1042  farm  near  Charlottesville?  A.  No,  sir. 

Q.  Or  buy  any  place  down  there?  A.  No,  sir. 

Q.  After  four  or  five  days,  did  you  return  to  Washing¬ 
ton?  A.  Yes,  sir. 

Q.  When  did  you  next  see  Dr.  Vest?  A.  When  he  ap¬ 
peared — this  was  1943. 1946,  when  he  appeared  three  years 
later,  unannounced,  to  change  his  clothes  and  knowing  the 
Commander  was  ill,  solicited  the  operation. 

Q.  Was  that  in  February,  1946?  A.  Yes,  sir. 

Q.  Is  that  on  the  occasion  that  you  have  now  referred  to? 
A.  On  which? 

Q.  On  which  Commander  Dewey  showed  him  this  letter, 
a  copy  of  a  letter  which  he  had  written  to  Mr.  Hart.  A.  He 
showed  it  to  him  late  that  evening,  when  he  was  changing 
into  his  clothes. 

Q.  So  you  had — or  he  had  known,  and  you  were  with 
him  in  Charlottesville,  when  you  were  staying  at  Dr.  Vest’s? 
A.  Yes. 

Q.  And  so  was  Mr.  Edward  Dewey?  A.  Yes,  indeed. 

Q.  And  you  didn’t  see  him  again  for  three  years? 

1043  A.  That  is  right. 

Q.  And  you  were  with  him  when  this  incident  oc¬ 
curred  where  he  showed  him  the  letter  ?  A.  Yes. 

Q.  And  so  was  Mr.  Edward  Dewey?  A.  Yes. 

Q.  And  that  letter — was  that  the  copy  of  the  letter  or  the 
original?  A.  No.  He  had  given  the  original  in  1938  to  Mr. 
Hart,  in  the  presence  of  his  son  and  myself.  And  that  was 
the  copy. 

Q.  Now,  did  he  deliver  that  to  Mr.  Hart?  A.  In  person. 

Q.  And  this  was  a  copy  that  he  had  kept  for  eight  years, 
was  it  not?  A.  Yes,  sir. 

Q.  And  he  drew  out  a  copy  that  he  had  kept  for  eight 
years  and  showed  it  to  a  doctor  that  he  hadn’t  seen  for  three 
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years  and  had  known  for  four  or  five  days?  A.  He  had 
hoped  that  he  would  never  have  to  tell  about  his  son,  but 
this  doctor  had  solicited  this  operation — 

Q.  I  am  not  asking  you  that.  Is  that  what  happened?  A. 
Yes,  sir. 

Mr.  Clark :  Did  Your  Honor  want  to  permit  the  witness  to 
continue  ? 

The  Court :  No.  Proceed. 

1044  By  Mr.  Clark : 

Q.  Now,  going  back  to  October,  1949,  on  the  occa¬ 
sion  upon  which  some  police  officers  came  to  your  apart¬ 
ment —  A.  To  the  Deweys  ’  apartment. 

Q.  Commander  Dewey’s  apartment.  I  think  you  have 
testified  that  you  admitted  the  policemen  to  the  apartment 
that  evening,  is  that  correct?  A.  That  is  true. 

Q.  What  time  did  they  arrive  there?  A.  They  arrived 
shortly  after — between  eight  and  nine.  I  am  not  certain 
of  the  hour. 

Q.  Could  it  be  about  8:45?  A.  Well,  it  was  between  eight 
and  nine.  I  wouldn’t  want  to  define  it,  because  I  had  been  to 
the  Allies  Inn  and  returned  with  food  for  the  Commander 
and  his  son  Edward. 

Q.  Now,  when  you  came  back  from  the  Allies  Inn,  did  you 
come  back  with  Miss  Morgan,  the  waitress?  A.  Oh,  no.  She 
was  hostess  there  then,  and  she  had  to  wait  until  her  hours 
were  over. 

Q.  Do  you  remember  when  her  hours  were  over?  A.  Well, 
she  had  asked  after  Mr.  Edward  Dewey,  and  said  she 
wanted  to  bring  them  some  cake,  or  something,  and  wanted 
to  call,  and  I  said  it  would  be  all  right  to  come  and  see  them. 

Q.  And  Commander  Dewey  had  been  all  right  at 

1045  that  time —  A.  What  was  that? 

Q.  Commander  Dewey  was  feeling  all  right  at  that 
time?  A.  No.  I  said  that  it  would  be  all  right  for  her  to 
come  and  see  them. 

Q.  When  did  she  arrive  there?  A.  She  would  have  to  ar¬ 
rive  after  eight. 
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Q.  Did  she  get  off  work  at  eight  o’clock?  A.  Well,  I  don’t 
know  their  hours,  Mr.  —  your  name  is  Mr.  Clark,  isn’t  it? 

Q.  Yes,  ma’am.  You  know  that.  A.  Well,  I  wasn’t  so  sure. 
I  think  some  of  them  left  at  eight  and  some  at  eight-thirty. 
I  was  familiar  with  the  Allies  Inn  but  I  didn’t  know  the 
hours  of  the  people  who  worked  there. 

Q.  Did  you  admit  her  to  the  apartment  at  the  time  she 
arrived  there?  A.  I  did. 

Q.  At  the  time  you  admitted  her  to  the  apartment,  were 
the  policemen  still  there?  A.  They  were  in  the  drawing 
room  to  the  right  when  she  entered. 

Q.  They  were  not  then  talking  to  Commander  Dewey?  A. 
They  had  just  arrived,  and  they  had  gone  into  the  drawing 
room,  and  were  sitting  down  near  the  fireplace,  which 
1046  would  have  kept  them  from  the  view  of  this  young 
lady. 

The  Court :  And  at  that  time  she  had  not  yet  talked  with 
them? 

The  Witness :  Yes,  Your  Honor. 

Mr.  Hilland:  That  is  not  right.  She  didn’t  hear  you. 

The  Witness :  Yes,  I  did. 

The  Court :  She  said  Miss  Morgan  had  not  yet  gone  in  to 
talk  with  her  father-in-law. 

The  Witness :  That  is  correct. 

The  Court :  But  she  was  in  the  apartment  when  the  police 
came — 

The  Witness :  No,  they — 

The  Court :  They  were  in — 

The  Witness :  They  arrived  in  advance  of  her. 

The  Court :  Then  maybe  this  is  what  you  said :  They  had 
not  yet  gone  in  to  talk  to  your  father-in-law? 

The  Witness :  That  is  correct. 

Mr.  Hilland :  Meaning  who? 

The  Court :  The  policemen. 

Mr.  Hilland:  I  understood  that  she  testified  they  went 
directly  in. 

The  Witness :  May  I? 
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The  Court:  Yes,  let’s  clear  it  up. 

The  Witness :  They  arrived,  the  police  first.  And  I  had  no 
sooner  admitted  them  than  the  doorbell  rang  and  I 

1047  asked  them  into  the  drawing  room,  and  when  I 
opened  the  door,  here  was  Miss  Morgan,  and  I  then 

asked  her  if  she  wouldn’t  go  to  the  end  of  the  hall  and  to 
the  door  at  the  extreme  end  at  the  left,  and  knock  on  it  and 
Edward  Dewey  was  ill  there  and  to  visit  with  him. 

Mr.  Hilland :  I  see. 

The  Witness :  Do  you  understand,  now? 

The  Court :  I  understand. 

Mr.  Clark:  Pardon  me,  Your  Honor? 

The  Court :  She  asked  me  if  I  understood  now,  and  I  re¬ 
plied  I  do. 

By  Mr.  Clark : 

Q.  She  went  in  to  visit  Edward,  your  husband  Edward 
Dewey?  A.  He  wasn’t  my  husband  then. 

Q.  I  understand.  But  he  is  now?  A.  Yes. 

Q.  And  then  they  went  in  to  see  Commander  Dewey?  A. 
I  went  back  to  them  and  heard  the  nature  of  their  complaint. 

Q.  They  talked  to  you  about  it  first?  A.  Yes.  And  they 
said  they  wanted  to  see  him  before  anyone  could  see  him, 
and  they  wouldn’t  let  me  go  down  to  the  hall  to  even  show 
Miss  Morgan  where  Edward  Dewey  was  confined  to  his  bed. 
That  was  the  reason  for  saying  “If  you  will  go  to 

1048  the  extreme  end  of  the  hall  to  the  left,  not  the  room 
straight  ahead,  and  knock  on  the  door,  you  will  find 

him  there.”  And  it  was  after  that  they  showed  me  this  bill 
of  complaint,  and  I  read  it  and  they  said  they  wanted  no 
one  to  see  the  Commander  first,  and  they  asked  me  if  I 
would  allow  it.  And  I  said  it  seemed  to  me  there  was  nothing 
for  me  to  do  but  that.  And  there  was  only  one  request  that 
I  had,  that  I  had  not  been  able  to  get  to  Mr.  Edward  Dewey, 
his  son,  and  I  asked  them  not  to  molest  him  in  any  way. 

Q.  What?  A.  Molest  him  in  any  way. 

Q.  Molest  Edward?  A.  No,  Commander  Dewey. 
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Q.  You  told  the  police  that?  A.  Yes. 

Q.  And  what  did  they  say  in  reply  to  that?  A.  They  told 
me  they  wouldn’t;  that  they  would  go  to  see  him  and  treat 
him  as  kindly  as  they  could. 

Q.  And  then  you  went  back  and  introduced  them  to  Com¬ 
mander  Dewey?  A.  They  asked  me  which  room  he  was  in, 
and  I  said,  “Directly  down  the  hall,”  and  I  made  just  one 
request.  I  said,  “You  know  he  is  recuperating  but  he  is  old 
and  sick,,  and  I  would  like  to  enter  ahead  of  you  and  just 
simply  say  “There  are  some  gentlemen  here  to  see 

1049  you,  Dad,”  and  then  walk  right  out.  And  they  allowed 
me  that  request. 

Q.  They  didn’t  object  to  that  request?  A.  No.  They  al¬ 
lowed  me  to  do  just  that. 

Q.  You  went  in  and  what  did  you  say?  A.  I  said  what  I 
have  just  said:  I  said,  “Dad,  there  are  some  gentlemen  that 
want  to  visit  with  you,”  and  I  made  it  as  easy  as  I  could 
for  him. 

Q.  And  then  they  went  back  out — I  mean  you  went  back 
out,  and  where  did  you  go  then?  A.  They  told  me  to  go  back 
to  where  they  left  me  in  the  drawing  room,  and  I  did. 

Q.  Now,  how  long  were  they  talking  with  Commander 
Dewey?  A.  Well,  there  was  only  one  went  down  first,  and 
that  was  the  corporal  in  charge. 

Q.  That  is  Corporal  Smith?  A.  I  think  that  is  his  name. 

Q.  Who  is  now  a  sergeant,  when  he  was  on  the  stand 
here?  A.  It  seemed  to  be  the  same  person. 

Q.  And  what  did  the  other  one  do?  A.  He  sat  up  front 
with  me. 

Q.  Now,  when  Corporal  Smith  went  down  there,  did  Pri¬ 
vate  Callow  later  join  him?  A.  Corporal  Smith,  when 

1050  he  came  back,  he  said  to  this  other  person,  “And 
now  you  may  go.” 

Q.  Oh,  so  Private  Callow  went  separately  and  talked  to 
Commander  Dewey?  A.  Yes,  he  did. 

Q.  And  he  didn’t  talk  to  him  at  the  time  Corporal  Smith 
did?  A.  Not  then.  I  think  Corporal  Smith  went  back  and 
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they  both  were  there  a  few  moments,  later.  But  he  went 
back  and  the  two  made  this  investigation. 

Q.  How  long  did  they  talk  to  him?  A.  They  talked  with 
him,  I  would  say,  the  two  of  them  talking,  it  was  about  15 
or  20  minutes  that  they  talked  with  him. 

Q.  And  what  time  did  they  leave  the  apartment?  A.  They 
didn’t  leave  then.  They  came  back  to  the  drawing  room, 
after  the  second  man  had  gone  down,  and  came  back.  Then 
they  were  going  to  leave  without  even  seeing  Edward 
Dewey.  And  in  that  it  wasn’t  my  home,  and  I  had  admitted 
them,  I  felt  that  he  had  a  right  to  know  that  they  were  there. 

Q.  And  you  took  them  in —  A.  No.  I  asked  them  if  they 
would  not  see  him,  and  I  went  down  to  his  room  and  I  told 
him  that — he  was  so  ill  I  was  frightenen  for  him — 
1051  Q.  Where  was  Miss  Morgan  then?  A.  She  was  in 
his  room.  And  he  asked  Miss  Morgan  if  she  would 
step  out.  And  he  put  on  his  dressing  gown  and  took  Miss 
Morgan  in  and  introduced  her  to  his  father,  and  the  two  of 
us  went  back  into  the  drawing  room. 

Q.  Did  you  pass  by  the  policemen  when  you  went  to  see 
the  father?  A.  What  was  that? 

Q.  Did  you  pass  by  the  policemen — they  were  still  in  the 
apartment  when  you  and  Edward  and  Miss  Morgan  went 
to  see  the  Commander?  A.  They  were  in  the  drawing  room, 
and  they  were  going  to  leave  without  going  to  see  the  Com¬ 
mander ’s  son  whose  home  it  was. 

Q.  I  understand  that.  Then  after  Miss  Morgan  went  in 
and  saw  Commander  Dewey,  you  got  the  policemen  to  go 
back  and  see  Mr.  Edward  Dewey,  is  that  correct?  A.  No.  I 
am  trying  to  tell  you  that  Mr.  Edward — before  he  ever 
came  up  to  the  policemen  in  the  drawing  room,  he  took  Miss 
Morgan  in  to  his  father  and  introduced  her.  I  wasn’t  in  the 
room,  but  he  told  me  later  he  introduced  her  to  his  father, 
and  I  am  sure  he  did.  And  I  was  back  in  with  the  policemen, 
and  Edward  Dewey  came  back  and  they  showed  him  the 
bill  of  complaint. 


512 


1052  Q.  Well,  now,  there  wasn’t  any  bill  of  complaint. 

A.  Well,  there  was  a  bill  of  complaint  against  the  way 

the  father  was  being  treated.  I  read  it — 

Q.  I  didn’t  say  there  wasn’t  that,  but  I  say  there  wasn’t 
any  bill  of  complaint  in  the  sense  of  a  legal  paper. 

The  Court:  Well,  that  is  a  layman’s  way  of  putting  it,  I 
believe. 

By  Mr.  Clark : 

Q.  Did  they —  A.  They  never  went  into  the  bedroom.  Mr. 
Edward  Dewey  came  from  the  Commander’s  room  and 
talked  with  the  police  there. 

Q.  He  talked  with  the  policemen  there?  A.  Yes.  He  vis¬ 
ited  with  the  police  there  in  the  drawing  room. 

Q.  Did  he  say  anything  to  them  about  their  coming 
there?  A.  They  gave  him  the  bill  of  complaint,  and  he  read 
it. 

Q.  Did  Mr.  Edward  Dewey  say  anything  to  the  police¬ 
men  about  their  coming  to  the  apartment?  A.  Yes,  he  felt 
that  that  was  a  very  evil  thing  to  do.  Of  course,  they  weren’t 
to  blame.  He  felt  it  was  a  very  evil  thing  for — 

Q.  Was  Mr.  Edward  Dewey — 

Mr.  Hilland :  Let  her  answer. 

1053  The  Court :  Let  her  answer. 

By  Mr.  Clark : 

Q.  You  may  answer. 

The  Court:  He  told  them  it  was  a  very  evil  thing  to  do? 

The  Witness:  He  told  the  police  that  he  realized  they 
were  innocent  victims  too,  but  he  felt  it  was  a  very  evil 
thing  for  him  to  do,  and  Mrs.  Clark, — referred  to  in  this 
bill  of  complaint — to  send  them  in  in  uniform  to  see  the 
father  and  frighten  him.  And  they  told — well,  you  didn’t 
ask  me  what  they  said. 

The  Court :  Go  ahead  and  tell  us. 

The  Witness :  Corporal  Smith  told  Mr.  Dewey  that  it  was 
the  most  outrageous  thing  that  he  had  had  happen  to  him 
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since  he  had  been  on  the  police  force,  and  he  said,  “I  will 
assnre  you  that  my  report  will  certainly  show  that  it  was 
all  unnecessary. ’ ’  And  he  said,  “I  never  came  into  a  home 
where  there  was  so  much  care  and  love.”  And  he  was  very 
much  put  out  then. 

By  Mr.  Clark : 

Q.  And  he  told  him  that  in  your  presence?  A.  He  cer¬ 
tainly  did. 

Q.  Now,  who  left  first — the  police  or  Miss  Morgan?  A. 
Now,  let’s  see  about  that.  Well  that,  I  judge  that  they  left 
first.  I  think  they  did. 

Q.  Now,  did  they  ask  you  whether  or  not — who 

1054  Miss  Morgan  was?  A.  Her  name  was  not  mentioned. 

Q.  Did  they  ask  you  anything  about  having  a 
nurse  there?  A.  No,  I  think  they  saw  her  pass,  and  she  had 
on  her  hostess  gown,  which  was  white,  and  I  feel  they  mis¬ 
took  that  for  a  nurse.  In  fairness  to  them,  I  think  they 
thought  that  possibly  was. 

Q.  Did  either  Edward  or  you  tell  them  that  that  was  a 
nurse?  A.  No.  She  was  not  mentioned. 

Q.  When  did  Dr.  Sinclair  arrive  that  night?  A.  Well,  he 
arrived  because  of  an  attack  the  Commander  had  while 
Miss  Morgan  was  there. 

Q.  Oh.  What  time  did  he  arrive?  A.  He  arrived,  I  think, 
around  about  a  quarter  past  nine  or  something  like  that.  I 
am  not  certain.  I  know  it  was  later. 

Q.  When  he  arrived  there,  was  Miss  Morgan  still  there? 
A.  No.  The  Commander  had  asked  her  to  excuse  him.  He 
developed  the  attack  while  she  was  sitting  there,  and  she 
got  up  and  left  immediately. 

Q.  Did  you  go  into  the  room  then?  A.  At  what  time? 

Q.  When  Miss  Morgan  left.  A.  After  the  police 

1055  left  I  went  down  and  he  was  having  the  attack  then, 
and  his  face  was  livid  and  his  chest  was  heaving 

away. 
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Q.  And  did  he  say  what  it  was  dne  to?  A.  Well,  the  police 
had  been  nice  with  him.  I  must  say  that  in  fairness  to  them. 

Q.  Well,  yon  don’t  know  that.  Yon  weren’t  there.  A.  No, 
I  wasn’t,  bnt  he  told  me  they  were.  Bnt  he  was  frightened 
that  his  disowned  son  might  get  to  him. 

The  Conrt:  We  will  suspend  at  this  point. 

Mr.  Clark :  I  would  like  to  ask  one  more  question,  if  Your 
Honor  please. 

The  Court :  All  right. 

By  Mr.  Clark : 

Q.  Mrs.  Dewey,  after  Miss  Morgan  left,  and  until  Dr. 
Sinclair  got  there,  didn’t  you  tell  him  that  his  son  Theo¬ 
dore  was  trying  to  get  the  police  to  take  him  away?  A.  I 
most  certainly  did  not.  And  I  don’t  know  what  would  occa¬ 
sion  you  to  think  such  a  thing. 


1057  ROY  B.  KELLY, 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 

By  Mr.  Hilland: 

Q.  Will  you  please  state  your  full  name?  A.  Roy  Bernard 
Kelly. 

Q.  And  where  do  you  live,  Mr.  Kelly?  A.  At  4417  Farra- 
day  Place. 

Q.  How  long  have  you  lived  in  Washington?  A.  I  have 
lived  in  Washington,  including  Maryland,  nearby,  approxi¬ 
mately  three  and  a  half  years. 

Q.  And  prior  to  that  where  did  you  live?  A.  Prior  to 
that,  in  Chicago  for  approximately  a  year  and  a  half. 

Prior  to  that,  I  was  with  the  United  States  Navy  for  four 
years. 

My  original  home  was  Kansas  City. 

1058  Q.  What  is  your  occupation?  A.  Attorney  at  law. 
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Q.  Where  are  you  located?  A.  In  the  Transportation 
Building. 

Q.  How  long  have  you  been  practicing?  A.  About  four 
years,  in  February. 

Q.  Are  you  a  member  of  any  firm?  A.  The  firm  of  Rea- 
soner,  Kelly  &  Davis. 

Q.  Have  you  been  a  member  of  any  other  firm?  A.  Hardy, 
Reasoner  &  Kelly,  which  was  terminated  by  Mr.  Hardy’s 
death.  He  died  last  year. 

Q.  Prior  to  that,  what  firm  were  you  with?  A.  Kirkland,' 
Fleming,  Green,  Martin  &  Ellis. 

Q.  A  Washington  firm?  A.  A  Washington  firm  and  Chi¬ 
cago  attorneys. 

Q.  Did  you  come  here  from  Chicago  with  those  attor¬ 
neys?  A.  No. 

Q.  You  affiliated  with  them  after  you  got  here?  A.  Yes. 

Q.  During  the  lifetime  of  the  testator,  Commander  Theo¬ 
dore  Gibbs  Dewey  did  you  know  him?  A.  I  did. 

Q.  When  did  you  first  meet  him?  A.  I  believe  I  first  met 
Commander  Dewey  in  January,  1950. 

1059  Q.  Where?  A.  At  the  apartment,  No.  6,  2500  Mas¬ 
sachusetts  Avenue,  Washington. 

Q.  Did  you  have  a  conversation  with  him  at  that  time  and 
place?  A.  I  did. 

Q.  How  long  a  conversation?  A.  I  had  a  talk  with  the 
Commander  for  about  thirty  or  forty  minutes  at  that  time. 

Q.  Did  you  ever  see  him  again?  A.  I  did. 

Q.  When?  A.  My  best  recollection  it  was  sometime  to¬ 
ward  the  end  of  February  or  the  first  of  March,  1950. 

Q.  How  long  did  you  see  him  on  that  occasion?  A.  Oh, 
perhaps  forty  minutes. 

Q.  Did  he  ask  you  to  do  anything  on  the  occasion'  when 
you  first  saw  him?  A.  Yes. 

Q.  What  did  he  ask  you  to  do?  A.  May  I  explain  in  my 
own  words  how  it  came  about? 

Q.  Yes.  A.  I  had  been  retained  by  Mr.  Edward  Bradley 
Dewey,  the  Commander’s  son,  to  do  certain  legal  work  for 
him. 
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In  the  course  of  my  relations  with  Mr.  Dewey,  I 

1060  called  at — 

The  Court :  Did  that  work  have  anything  to  do  with 
his  father  or  his  father’s  affairs? 

The  Witness:  Not  at  its  inception,  Your  Honor,  but  it 
grew  into  that  work. 

Mr.  Edward  Dewey  retained  me  in  connection  with  cer¬ 
tain  litigation  between  Edward  B.  Dewey  and  the  wife  of — 
By  Mr.  Hilland : 

Q.  (Interposing)  The  wife  of  Admiral  Clark?  A.  Yes, 
Mrs.  Clark. 

Q.  Did  it  relate  to  the  apartment?  A.  It  related  to  the 
apartment  in  which  Commander  Dewey  and  Edward  Dewey 
were  living. 

Q.  Go  on  in  your  own  way.  A.  In  calling  at  the  apart¬ 
ment,  Mr.  Dewey  had  informed  me  of  his  father’s  age,  and 
the  litigation  about  the  apartment,  and  he  was  worried  be¬ 
cause  of  his  father’s  health. 

When  I  called  at  the  apartment,  Mr.  Dewey  said  he  would 
like  me  to  meet  his  father.  He  escorted  me  to  his  father’s 
bedroom,  which  was  in  the  rear  of  the  apartment. 

We  sat  there  for  a  few  minutes,  Edward  B.  Dewey  and  the 
Commander  and  myself. 

Edward  B.  Dewey  left,  leaving  the  Commander  to  talk 
with  me  for  a  few  minutes — he  had  told  me  the  state  of  his 
father’s  health  and  the  facts  concerning  the  litigation 

1061  between  Commander  Dewey,  Edward  Dewey  and 
Mrs.  J.  J.  Clark.  We  talked  on  several  subjects.  He 

said  to  me — this  is  my  best  recollection — “Mr.  Kelly,  I 
wonder  if  you  would  do  something  for  me.” 

I  said  I  would  certainly  be  happy  to. 

He  said,  “I  suppose  you  know  of  the  relationship  be¬ 
tween  me  and  my  disowned  son.”  I  said  I  had  heard  of  it 
in  general. 

He  then  related  to  me  his  relationship  with  his,  what  he 
termed,  his  “disowned  son”  who  I  later  learned  was  Theo¬ 
dore  M.  Dewey  to  whom  he  referred  as  “Tate.” 
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He  related  the  background  of  the  relationship  to  me. 
Then  he  said,  ‘Mr.  Kelly,  I  am  afraid  of  my  son.” 

I  said,  “What  do  you  mean?” 

He  said,  “My  son  has  attempted  to  do  me  harm  in  the 
past.  I  am  sure  he  will  attempt  to  do  so  again.” 

I  said,  “What  would  you  like  for  me  to  do?”  and  he  said, 
“I  would  like  for  you,  if  you  will,  to  take  all  the  legal  steps 
in  your  power  to  protect  me  against  my  son  ‘Tate’  ”. 

I  said  I  would  be  happy  to  do  that  if  he  desired  that  I 
should  do  so. 

Then  he  said,  “I  know,  also,  that  my  son  will  attempt  to 
cause  me  trouble  in  the  future.  Will  you  take  every  step  in 
your  power  that  you  think  is  necessary  to  protect  me  against 
him?” 

I  said  I  would. 

1062  Also,  for  this  reason,  I  did  begin  to  take  certain 
steps.  I  ascertained  he  wanted  me  to  attempt  to  do 
certain  things.  I  did  certain  things  for  him. 

Q.  Did  you  prepare  Defendant’s  Exhibit  69,  which  I  now 
hand  you?  A.  I  did. 

Q.  And  where  did  you  prepare  it?  A.  In  my  office. 

Q.  Who  did  the  typing  on  that  paper?  A.  My  secretary. 

Q.  What  is  her  name?  A.  Jane  Meyer.  She  is  in  the  hall. 

Q.  Mr.  Kelly,  as  a  result  of  your  two  interviews  with 
Commander  Dewey,  the  testator,  did  you  form  an  opinion 
about  his  mental  capacity?  A.  I  did. 

Q.  In  your  opinion,  was  he  of  sound  and  disposing  mind 
and  memory  and  capable  of  executing  a  valid  deed  or  con¬ 
tract  at  the  times  you  saw  him?  A.  I  believe  so. 

Mr.  Hilland :  Your  witness. 

Cross-Examination 
By  Mr.  Clark: 

Q.  Mr.  Kelly,  when  you  first  went  up  to  Commander 
Dewey’s  apartment  you  stated  that  Edward  took  you  in 
and  introduced  you  to  his  father;  how  long  did  he 
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1063  stay  with  you  before  he  left  the  conference?  A.  Two 
or  three  minutes,  a  very  short  time. 

Q.  What  did  you  discuss  at  that  time?  A.  To  the  best  of 
my  recollection,  he  said,  “Father,  this  is  Mr.  Kelly,  who  is 
going  to  represent  me  in  my  suit  against  Mrs.  Clark,’ *  and 
his  father  and  I  shook  hands. 

He  said  Mr.  Kelly  is  a  lawyer  here  in  the  District  of  Co¬ 
lumbia. 

I  am  just  giving  you  my  recollection. 

Mr.  Clark :  That  is  all  I  want. 

The  Witness  (Continuing) :  I  said  I  was  formerly  associ¬ 
ated  with  the  Patterson  case  and  I  think  he  said,  “That’s 
fine.” 

By  Mr.  Clark : 

Q.  Associated  with  the  Eleanor  Patterson  case?  A.  To 
the  best  of  my  recollection,  just  by  way  of  introducing  my¬ 
self. 

Q.  Will  you  explain  the  nature  of  the  Eleanor  Patterson 
case  without  going  into  detail,  the  nature  of  the  case?  A. 
Mrs.  Eleanor  Patterson — 

The  Court  (Interposing) :  Isn’t  it  sufficient  to  say  it  was 
a  will  contest? 

By  Mr.  Clark : 

Q.  And  that  the  daughter  of  Eleanor  Patterson 

1064  did  break  her  will?  A.  Yes,  sir. 

Q.  This  was  said  in  the  presence  of  Commander 
Dewey  by  Edward?  A.  Yes. 

Q.  Prior  to  his  father’s  death?  A.  Yes. 

Q.  In  January  of  this  year?  A.  To  best  of  my  recol¬ 
lection,  yes. 

Q.  He  did  call  Theodore  “Tate,”  did  he  not?  A.  He 
didn’t  call  him  “Tate.”  That  is  the  way  I  expressed  it. 

Q.  Did  he  call  him  Theodore  M.  Dewey  or  “Tate?”  A. 
“My  disowned  son,”  generally. 

Q.  Did  he  tell  you  what  his  name  was?  A.  He  said  Theo¬ 
dore. 
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Q.  What  did  he  say  about  his  attempting  to  do  him  some 
harm?  A.  He  told  me  in  1936, 1  believe,  or  I  am  certain  in 
the  ’30 ’s,  his  son  Theodore  had  attempted  to  poison  him. 

Q.  This  was  the  first  time  you  had  ever  seen  Commander 
Dewey?  A.  Correct. 

Q.  And  you  were  called  there  by  Edward?  A.  Cor- 

1065  rect. 

Q.  You  said,  I  think,  on  direct  examination,  that 
Commander  Dewey  said,  “I  wonder  if  you  would  do  some¬ 
thing  for  me ;  I  suppose  you  have  heard  of  the  relationship 
between  me  and  my  disowned  son”?  A.  Correct. 

Q.  And  you  said  you  had?  A.  Correct. 

Q.  Who  from?  A.  Edward  B.  Dewey. 

Q.  He  had  explained  the  situation  previously?  A.  What 
do  you  mean  by  “the  situation,”  Mr.  Clark? 

Q.  The  situation  with  respect  to  his  father’s  disowned 
son?  A.  His  father’s  relationship — 

The  Court  (Interposing) :  What  did  Edward  B.  Dewey 
tell  you  about  Theodore  M.  Dewey  before  you  saw  his 
father? 

The  Witness:  In  my  original  talks  with  Edward  B. 
Dewey,  he  told  me  he  had  a  brother,  Theodore  M.  Dewey, 
who  had  been  disowned  by  his  father.  He  told  me  he  thought 
perhaps  he  had  some  part  in  the  efforts  of  Mrs.  J.  J.  Clark 
to  force  him  to  leave  the  apartment  at  2500  Massachusetts 
Avenue. 

By  Mr.  Clark: 

Q.  Did  he  tell  you  what  trouble  he  had  with  his  brother? 
A.  Oh,  yes. 

1066  Q.  What  did  he  say  about  that?  A.  He  merely  told 
me  in  1936,  around  about  that  time,  that  his  brother 

had  attempted  to  poison  his  father. 

Q.  Mr.  Edward  B.  Dewey  told  you  that  prior  to  meeting 
his  father?  A.  Correct. 

Q.  Did  you  ever  talk  with  Mrs.  Edward  B.  Dewey?  A. 
Yes. 
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Q.  And  did  she  discuss  Theodore  M.  Dewey?  A.  At  my 
request. 

Q.  What  did  she  tell  you  about  him?  A.  Substantially 
the  same  thing  he  related. 

Q.  In  your  talk  with  the  father,  I  think  you  said  he  stated 
that  he  wanted  you  to  protect  him?  A.  Correct. 

Q.  Did  he  indicate  what  he  wanted  you  to  protect  him 
from?  A.  His  son,  Theodore  M.  Dewey. 

Q.  Physical  protection?  A.  No,  he  said  legal  protection. 

Q.  To  prevent  what?  A.  He  thought  his  son  would  cause 
harm  to  him,  and  in  that  connection  he  mentioned  the  visit 
by  the  police  to  his  home  in  October  of  1949,  which  had  been 
occasioned  by  his  son.  He  wanted  to  prevent  a  repetition  of 
that  occasion. 

1067  Q.  You  told  him  you  would  protect  him?  A.  In  all 
possible  ways. 

Q.  What  steps  did  this  protection  take?  A.  I  got  a  re¬ 
straining  order  to  prevent  Mrs.  Clark  from  moving  Com¬ 
mander  Dewey.  That  was  the  first  important  step. 

Q.  That  is  what  you  were  talking  about  when  you  said 
“ physical  harm”  to  Commander  Dewey?  A.  I  don’t  think 
I  said  “physical  harm,”  Mr.  Clark. 

Q.  Didn’t  you  say  the  son  had  attempted  to  harm  him? 
A.  Yes. 

Q.  And  that  he  expected  him  to  do  it  again?  A.  Yes. 

Q.  Did  you  interpret  that  statement  by  him  as  being  that 
he  would  take  legal  action  against  his  father?  A.  I  inter¬ 
preted  things  such  as  having  visits  by  the  police,  attempt¬ 
ing  to  enter  the  premises — any  type  of  legal  action. 

Q.  Those  are  physical  acts,  attempting  to  enter  the  prem¬ 
ises?  A.  Call  it  physical. 

Q.  Did  you  take  or  attempt  to  take  legal  action  against 
Theodore  Macrea  Dewey  preventing  him  from  entering  the 
premises  or  communicating  with  the  police?  A.  Yes,  I  did. 
When  I  say  “legal  action”  I  prepared  rough  drafts 

1068  of  a  temporary  restraining  order  against  him.  That 
was  the  first  step  I  took. 
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Q.  Now,  yon  have  stated  that  you  prepared  this  (indicat¬ 
ing),  which  has  been  marked  Defendant’s  Exhibit  No.  69, 
in  your  office?  A.  I  did. 

Q.  At  whose  request  did  you  prepare  that?  A.  That  was 
my  own  idea,  but  I  did  it  at  the  original  request  of  Com¬ 
mander  Dewey  to  take  steps  to  protect  him. 

Q.  This  step  was  your  idea?  A.  Absolutely. 

Q.  This  particular  step  was  directed  against  any  efforts 
by  Theodore  Macrea  Dewey  to  prevent  his  doing  harm  to 
his  father?  A.  Why,  I  would  say,  yes,  Mr.  Clark. 

Q.  You  did  not  expect  to  use  this  until  after  Commander 
Dewey’s  death?  A.  Bight. 

Q.  You  were  preparing  a  case  for  a  will  contest  prior  to 
his  death?  A.  No,  I  was  not 

Q.  Wasn’t  that  the  object  of  drawing  this  paper,  Mr. 
Kelly?  A.  If  I  may  explain :  One  of  the  problems  in  the  Pat¬ 
terson  case,  was  the  inability  of  the  physicians  to  testify 
without  such  waiver  as  this,  and  the  physicians  are 
1069  best  qualified  to  testify.  In  order  to  prevent  that 
from  occurring  before  or  after  his  death — possibly 
it  might  be  utilized  before  his  death,  under  certain  circum¬ 
stances. 

Q.  Before  his  death  they  could  have  used  this  ?  A.  Perhaps 
they  could  and  perhaps  they  couldn’t. 

Q.  Did  you  prepare  the  petition  for  probate  in  this  case? 
A.  Yes. 

Q.  And  filed  it?  A.  Yes. 

Q.  Do  you  recall  what  you  listed  as  assets  in  this  estate? 
A.  No,  I  would  have  to  refresh  my  recollection. 

Q.  Would  it  refresh  your  recollection  if  I  gave  the  sum  as 
ten  thousand  dollars?  A.  I  believe  that  is  correct. 

Q.  Where  did  you  get  that  information?  A.  In  a  conver¬ 
sation  with  Edward  Dewey. 

Q.  Did  he  tell  you  in  addition  there  was  real  estate  in  the 
estate,  that  he  had  a  life  estate  in  certain  real  estate?  A. 
Yes. 
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Q.  And  he  told  you  the  total  assets  were  ten  thousand 
dollars?  A.  Yes,  he  must  have,  because  I  prepared  that  on 
that  basis. 

1070  Q.  Also,  in  the  petition  for  probate  did  you  state 
that  there  were  inter  vivos  transfers  by  the  decedent 

to  Edward  in  his  lifetime?  A.  I  would  have  to  refresh  my 
recollection. 

Mr.  Clark:  May  I  have  the  petition? 

(Thereupon,  the  petition  for  probate  was  handed  to  coun¬ 
sel,  who  in  turn  handed  it  to  the  witness.) 

The  Witness :  Yes. 

By  Mr.  Clark : 

Q.  Will  you  read  that  portion  of  it?  A.  (Reading)  “7. 
That  subsequent  to  the  execution  of  that  paper  writing, 
now  on  file  in  the  Register  of  Wills  Office,  and  the  date  of 
his  death,  decedent  made  certain  substantial  gifts  to  Ed¬ 
ward  Bradley  Dewey,  the  residuary  legatee  of  that  certain 
paper  writing  above  mentioned  herein.” 

Q.  What  was  the  purpose  of  that  declaration  in  the  peti¬ 
tion  for  probate?  A.  I  did  it  out  of  an  excess  of  caution. 

Q.  Any  transfers  made  during  the  lifetime  of  Com¬ 
mander  Dewey  would  not  be  a  part  of  his  estate?  A.  No, 
might  be  for  tax  purposes;  otherwise  not. 

Q.  For  the  purpose  of  probate?  A.  No. 

Q.  Were  there  any  inter  vivos  gifts  not  completed 

1071  at  the  time  of  his  death?  A.  I  couldn’t  tell  you.  Not 
that  I  am  aware  of  any.  I  am  not  aware  of  them  if 

there  were. 

Q.  That  paragraph  is  meaningless,  then,  for  the  purposes 
of  probate?  A.  Yes. 

Q.  Now,  at  the  time  you  prepared  that  paper,  Defend¬ 
ant’s  Exhibit  No.  69,  what  did  you  do  with  it,  take  it  back 
to  the  apartment?  A.  To  the  best  of  my  recollection  I  per¬ 
sonally  took  it  to  the  apartment,  yes. 

Q.  Who  did  you  give  it  to  there?  A.  Mr.  Edward  B. 
Dewey. 
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Q.  Did  you  go  in  and  see  Commander  Dewey  at  that  time? 

A.  No,  he  was  resting  at  the  time. 

Q.  Did  he  sign  that  in  your  presence?  A.  He  did  not. 

Q.  Did  you  have  any  conversation  with  Edward  at  that 
time  about  having  him  sign  it?  A.  I  explained  to  him  what 
it  was  and  the  purpose  and  suggested  to  him  it  might  be 
well  to  have  it  signed,  yes. 

Q.  He  kept  the  paper?  A.  Yes. 

Q.  When  did  you  next  see  it?  A.  Subsequent  to  his  fa¬ 
ther^  death.  Shortly  thereafter.  I  couldn’t  tell  you 

1072  just  when. 

Q.  Who  turned  it  over  to  you?  A.  Mr.  Dewey. 

Q.  Was  that  in  connection  with  this  case?  A.  I  believe  it 
was.  Whether  he  handed  it  to  me  prior  to  the  filing  of  this 
case  or  not,  Mr.  Clark,  I  don’t  recall 
Q.  While  you  were  preparing  this  case  for  probate,  you 
received  that  from  Mr.  Edward  B.  Dewey?  A.  Yes. 

Mr.  Clark :  That  is  all. 

Redirect  Examination 

By  Mr.  Hilland : 

Q.  Was  it  this  case  entitled  Dewey  vs.  Clark,  Civil  Action 
No.  4365-49  in  which  you  appeared  as  counsel  for  Edward 

B.  Dewey?  A.  Correct. 

Q.  Do  you  have  any  recollection  of  this  affidavit  filed  by 
Theodore  M.  Dewey  in  that  case  (handing  document  to  wit¬ 
ness)?  A.  Yes,  I  remember  its  being  filed. 

Q.  Looking  at  the  date  of  it,  it  was  filed  in  this  office  of 
the  Clerk  on  January  19, 1950?  A.  Yes. 

Q.  Does  that  refresh  your  recollection  in  relation  with 
your  conversation  with  Commander  T.  G.  Dewey 

1073  about  taking  whatever  steps  you  thought  necessary 
to  protect  him?  A.  I  remember — I  can’t  remember 

whether  it  was  the  first  occasion  of  my  visit  to  Commander 
Dewey  or  the  second.  “ I  understand  my  disowned  son  has 
filed  an  affidavit”;  that  he  had  done  so,  and  he  continued 
along  that  line.  Once  again  he  reiterated  his  relationship 
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with  his  son,  but  I  can’t  recall  the  connection  that  prompted 
me  to  prepare  it 

Q.  So  at  that  time  Commander  Dewey  asked  you  to  take 
whatever  steps  you  thought  necessary  to  protect  him  from 
his  son  Theodore  Macrea  Dewey  and  said  he  had  actually 
intervened  himself  in  the  Clark  litigation?  A.  From  the 
date  of  this  (indicating),  it  would  appear  that  he  had,  yes. 

Q.  When  you  said  in  that  petition  for  probate  in  this 
case  that  decedent  had  made  certain  substantial  gifts  to 
Edward  Bradley  Dewey,  inter  vivos,  that  meant  that  there 
had  been  also  gifts  during  the  lifetime  of  Theodore  Gibbs 
Dewey  from  him  to  his  son?  A.  Yes. 

Q.  It  wasn’t  necessary  for  you  to  set  forth  that  fact  in 
that  petition?  A.  No. 

Q.  Didn’t  sumbit — 

Mr.  Clark :  I  object. 

The  Court :  I  sustain  the  objection  to  that.  You  are 
1074  telling  him ;  not  asking  him. 

By  Mr.  Hilland: 

Q.  Mr.  Kelly,  was  it  necessary  for  you  to  disclose  at  that 
time  that  there  had  been  gifts  by  the  decedent  to  his  son 
Edward  in  that  petition? 

The  Court :  He  has  answered  no. 

Mr.  Clark :  He  has  answered  no. 

Mr.  Hilland :  That  is  all. 

The  Court:  Mr.  Hilland,  let  me  see  the  affidavit,  please. 

(Thereupon,  the  document  requested  was  handed  to  the 
Court  by  counsel.) 

The  Court:  Is  that  in  evidence? 

Mr.  Hilland:  It  has  been  identified  as  Defendant’s  Ex¬ 
hibit  No.  64. 

The  Court:  Well,  did  you  ever  talk  to  Theodore  Macrea 
Dewey  (addressing  the  witness)  ? 

The  Witness :  No,  sir. 

The  Court:  Did  you  ever  intend  to? 

The  Witness :  No,  sir. 
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Recross-Examination 
By  Mr.  Clark: 

Q.  I  have  a  further  question  on  cross: 

When  you  testified  this  was  filed  by  Theodore  Macrea 
Dewey,  that  was  incorrect,  was  it  not!  A.  Who  physically 
filed  it — I  am  sorry  I  gave  that  impression.  He 

1075  signed  it. 

Q.  At  the  time  this  other  litigation  was  pending, 
Commander  Dewey  was  confined  to  his  apartment,  was  he 
not?  A.  To  his  apartment,  but  not  to  his  room. 

Q.  I  meant  to  his  room.  A.  Yes. 

Mr.  Clark :  That  is  all. 

Redirect  Examination 

By  Mr.  Hilland: 

Q.  You  started  to  say,  Mr.  Kelly,  that  you  first  met  Com¬ 
mander  Dewey  in  the  front  room?  A.  In  the  front  room. 

Q.  What  kind  of  room  was  that? 

^The  Court  (Interposing) :  Is  this  a  second  visit  by  you 
to  2500  Massachusetts  Avenue,  Northwest? 

The  Witness :  Yes,  Your  Honor. 

The  Court :  I  thought  earlier — whether  on  direct  or  cross- 
examination — you  said  at  the  time  of  your  second  visit  that 
Commander  Dewey  was  resting,  you  did  not  talk  to  him. 

The  Witness :  WTien  I  brought  this  paper  up.  I  was  in  the 
apartment  several  times  but  I  only  saw  Commander  Dewey 
twice. 

By  Mr.  Hilland: 

Q.  And  on  one  of  those  occasions  you  saw  him  in  the 
drawing  room?  A.  Yes. 

•  ••••••••• 

1076  MRS.  JANE  L.  MEYER. 

was  produced  as  a  witness  on  behalf  of  the  defendant,  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 


Direct  Examination 

By  Mr.  Hilland : 

Q.  Will  yon  please  state  yonr  full  name?  A.  Jane  L. 
Meyer. 

Q.  Where  do  you  live?  A.  236  Massachusetts  Avenue, 
Northeast. 

Q.  How  long  have  you  lived  in  Washington?  A.  Since  I 
was  ten. 

Q.  Where  are  you  employed?  A.  In  the  law  firm  of  Rea- 
soner,  Kelly  and  Davis. 

Q.  And  whose  work  do  you  do  in  that  firm?  A.  I  have 
been  Mr.  Kelly’s  secretary,  although  I  work  for  all  of  them. 

Q.  How  long  have  you  been  Mr.  Kelly’s  secretary?  A. 
Ever  since  I  went  there  to  work. 

Q.  When  was  that?  A.  October  26,  1949. 

1077  Q.  I  hand  you  this  paper,  which  is  marked  Defend¬ 
ant’s  Exhibit  No.  69,  and  ask  you  whether  or  not  you 

have  seen  that  before.  A.  Yes,  it  looks  like  something  I 
could  have  typed  myself. 

Q.  Did  you  do  the  typing  of  that  paper?  A.  It  looks  very 
much  like  it,  yes. 

Q.  At  whose  request?  A.  Naturally,  Mr.  Kelly  gave  it  to 
me. 

Q.  Did  you  meet  Commander  Dewey?  A.  Yes,  I  did. 

Q.  When?  A.  I  can’t  remember  the  exact  date,  probably 
late  winter  or  early  spring,  early  in  March,  1950. 

Q.  1950?  A.  Yes. 

Q.  Where?  A.  At  his  home. 

Q.  Did  you  have  a  conversation  with  him?  A.  Yes,  I  had 
talked  to  him  ten  or  fifteen  minutes,  maybe  twenty,  not  too 
long. 

Q.  Who  introduced  you  to  him?  A.  Miss  Sinclair. 

Q.  Did  you  form  an  opinion  about  his  mental  ca- 

1078  parity  when  you  saw  him?  A.  Yes,  I  was  very  much 
impressed  by  a  man  of  his  age.  He  was  quite  cheerful. 

Q.  Was  he  in  your  opinion  of  sound  and  disposing  mind 
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and  memory  and  capable  of  executing  a  valid  deed  or  con¬ 
tract  at  that  time?  A.  I  would  say,  definitely. 

Mr.  Hilland :  Your  witness. 

Cross-Examination 

By  Mr.  Clark: 

Q.  Can  yon  place  the  date  of  that  talk  with  Commander 
Dewey  a  little  more  definitely  than  February  or  March?  A. 
I  don’t  think  I  can  come  much  closer.  I  was  out  there  two 
or  three  times  in  the  spring  or  winter.  I  couldn’t  say  defi¬ 
nitely. 

Q.  On  those  occasions  did  you  only  see  Commander 
Dewey?  A.  Yes. 

Q.  Where  was  he?  A.  In  his  bedroom.  I  was  taken  back 
and  introduced  to  him,  and  sat  and  talked. 

Q.  Did  you  discuss  his  son  Theodore  M.  Dewey  with  him? 
A.  No,  we  just  talked  casually. 

Q.  Did  he  discuss  any  of  his  family  affairs  with  you?  A. 
No  family  affairs,  nothing  personal.  Just  a  friendly 
1079  chat. 

Q.  You  think  it  was  the  early  part  of  the  spring, 
or  later?  A.  It  could  have  been  the  middle  of  March.  I  was 
out  there  two  or  three  times.  I  just  don’t  remember  the  occa¬ 
sion  when  I  met  him. 

SELMA  SINCLAIR  DEWEY. 

having  been  previously  sworn,  resumed  the  stand  and  tes¬ 
tified  further  as  follows: 

Further  Cross-Examination 

By  Mr.  Clark: 

Q.  Mrs.  Dewey,  you  testified  you  were  in  the  Navy  dur¬ 
ing  the  first  World  War?  A.  Yes,  sir. 

1081  Q.  Mrs.  Dewey,  you  have  testified  on  direct  exami¬ 
nation  the  various  places  you  have  lived;  during  the 
summer  of  1939  you  still  maintained  your  apartment  at  the 
DuPont  Circle,  did  you  not?  A.  Yes,  sir. 


528 


Q.  Yon  had  that  continuously  from  1931  until  1941 1  A. 
Correct. 

Q.  But  you  were  living,  also,  that  summer,  from  May  15 
to  August  30, 1939,  at  the  Anchorage ;  isn’t  that  correct?  A. 
The  summer  of  1939,  I  think  it  was  the  summer  of  1939,  I 
was  at  the  Washington  Club  for  Women. 

You  see,  these  dates  are  quite  some  time  ago. 

Q.  I  think  your  testimony  was  you  were  at  the  Wash¬ 
ington  Club  in  the  summer  of  1939.  A.  Because  Theodore 
Macrea  Dewey,  when  I  would  walk  out,  was  stalking  me, 
and  I  went  to  different  places. 

1082  Q.  I  am  trying  to  get  where  you  lived.  A.  At  the 
Washington  Club  for  Women,  and  I  went  to  the  An¬ 
chorage,  trying  to  get  away  from  him. 

Q.  Didn’t  you  pay  a  bill  at  the  Anchorage  during  May, 
from  May  15th  to  August  30,  1939?  A.  Well,  I  would  pay 
my  bills  regardless. 

Q.  Didn’t  you  identify  on  your  direct  examination  a  bill 
that  you  had  paid —  A.  (Interposing)  Correct.  It  does  not 
mean  I  would  not  pay  my  bill  for  the  Washington  Club  for 
Women,  too. 

Q.  You  had  three  residences  during  that  summer?  A.  I 
certainly  did. 

Q.  The  DuPont  Circle  Apartment  House,  the  Anchorage, 
and  the  Washington  Club  for  Women?  A.  If  that  record 
here  stated,  I  did. 

Q.  That  is  what  your  testimony  is,  wasn’t  it?  A.  Yes,  I 
judge  it  was. 

Q.  You  were  last  employed  in  1933  at  the  Veterans  Ad¬ 
ministration?  A.  True. 

Q.  You  were  paying  for  your  apartment  and  these  other 
places  you  had  lived  in  the  summer  of  1939?  A.  Yes. 

Q.  Did  Commander  Dewey  contribute  anything  to- 

1083  ward  the  payment —  A.  (Interposing)  I  am  so  glad 
you  asked  that. 

The  Court :  Just  answer  it,  please. 

The  Witness:  I  was  paying  for  it  myself.  I  was  paying 
for  it  myself.  I  had  moneys  of  my  own. 


By  Mr.  Clark : 

Q.  Commander  Dewey  did  not  contribute —  A.  (Interpos¬ 
ing)  He  did  not,  neither  did  Edward  Bradley  Dewey. 

Q.  He  did  not  contribute  to  any  of  your  living  expenses 
during  this  time?  A.  No,  he  didn’t.  I  even  paid  for  my  meals 
when  I  had  them  out.  I  was  looking  for  the  checks  last 
night. 

Q.  You  would  give  Commander  Dewey  the  price  of  the 
meals  you  had  in  his  apartment?  A.  Through  that  period 
you  are  speaking  of.  Sometimes  we  would  eat  at  a  little  place 
on  18th  Street.  If  I  had  dinner  with  them  for  a  week  or  two 
weeks,  in  the  evening,  I  insisted  upon  his  taking  my  check. 
Commander  Dewey  knew  that  I  did  not  want  it  any  other 
way  and  he  would  accept  it. 

Q.  When  you  had  dinner  with  him?  A.  On  the  occasion 
that  I  was  their  guest,  I  would  not  pay.  But  most  of  the 
time  I  paid,  and  I  think  I  can  produce  those  checks.  I  hope 
lean. 

Q.  Now,  Mrs.  Dewey,  who  is  Phillip  Hoage?  A.  He  is  a 
young  man  who  was  studying  law  in  the  daytime 
1084  and  going  to  school  at  nighttime.  No,  I  am  sorry;  he 
was  working  as  a  night  clerk  at  the  Brighton  Hotel 
when  I  lived  there,  the  last  time  I  lived  there.  He  was  go¬ 
ing  to  law  school  in  the  daytime.  He  was  quite  young,  about 
17  or  18.  He  was  a  very  bright  young  man. 

Q.  And  he  was  clerk  there  at  the  Brighton  Hotel?  A. 
Night  clerk.  He  would  come  on  at  12  and  work  until  7  in 
the  morning,  and  go  to  school  in  the  daytime. 

Q.  How  did  he  happen  to  get  to  Warrenton,  Virginia, 
in  1944  when  you  were  there  with  Commander  Dewey,  hav¬ 
ing  just  brought  him  out  of  the  hospital  at  Charlottesville, 
"Virginia?  A.  You  have  asked  just  how  and  where,  and  I 
will  tell  you. 

Q.  Just  answer  the  question.  A.  I  will  tell  how.  When  we 
were  in  Charlottesville  he  saw  in  the  paper  where  the  two 
nurses,  a  private  nurse  who  had  nothing  to  do  with  Com¬ 
mander  Dewey’s  case  and  another  nurse,  had  sued  Edward 
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Dewey  for  attacking  and  beating  one  of  the  nnrses,  and  be 
came  to  the  hospital  in  Charlottesville  and  asked  ns  about 
it.  He  was  then  a  young  lieutenant  in  the  Navy,  just  dis¬ 
charged — he  asked  what  he  might  do.  He  had  known  me  at 
the  Brighton  and  had  never  known  the  Deweys.  He  had  just 
been  discharged.  He  was  a  young  aviator. 

Q.  How  long  before  had  you  last  seen  him?  A.  I  had  not 
seen  Phillip  since  he  had  enlisted  in  the  Service  and 

1085  started  his  training  at  Norfolk. 

Q.  When  was  that?  A.  I  hadn’t  seen  him  since  I 
left  the  Brighton  until  he  saw  this  article  in  the  paper. 

Q.  When  did  he  leave  the  Brighton,  Mrs.  Dewey?  A.  He 
left  the  Brighton — well,  I  can’t  remember  exactly  when  he 
left  the  Brighton,  but  it  seems  to  me  he  left  the  Brighton 
on  account  of  the  war.  That  I  can’t  be  sure  of. 

I  did  not  know  I  would  ever  have  to  account  for  it. 

Q.  Was  this  the  first  time  you  lived  at  the  Brighton  or 
the  second  time  ?  A.  What  was  that  ? 

Q.  You  met  him  the  first  time  or  the  second  time?  A.  I 
never  lived  at  the  Brighton  but  once. 

Q.  You  moved  there  in  July  of  1947  and  lived  there  until 
the  fall  of  1947,  did  you  not?  A.  I  went  to  the  Brighton 
Hotel  in  1939  and  I  remained  there  until  1947,  throughout. 

I  kept  that  apartment  there,  and  I  gave  the  DuPont  Circle 
apartment  up  in  1941. 

Q.  You  lived  at  the  Martinique  in  December  1946,  to 
July  1947.  A.  I  was  becoming  gradually  ill  and  Edward 
Dewey  and  I  went  to  Charlottesville — 

Q.  (Interposing)  I  know  it,  but  you  lived  at  the 

1086  Martinique  Hotel?  A.  Yes,  I  did.  I  was  practically  an 
invalid.  I  had  a  room  there. 

Q.  You  were  not  living  at  the  Brighton?  A.  No,  I  had  a 
room  there. 

Q.  You  were  paying  both  bills,  also  at  the  DuPont  Circle? 
A.  No,  sir,  that  I  gave  up  in  1941. 

Q.  When  he  came  to  Charlottesville,  did  he  come  there 
just  to  see  you  ?  A.  What  was  that  ? 
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Q.  When  he  came  to  Charlottesville,  Virginia,  did  he 
come  there  just  to  see  yon?  A.  The  first  I  knew  of  Phillip 
Hoage  being  there,  the  nnrse  on  the  floor,  in  charge,  came 
and  said  a  Lieutenant  Hoage  wanted  to  see  ns.  I  said  “Bring 
him  in.” 

He  said,  “This  can’t  be  true — ” 

Q.  (Interposing)  I  don’t  want  to  know  what  he  said.  I 
merely  want  to  know  if  he  came  there  to  see  yon.  A.  Yes, 
he  did. 

Q.  How  long  after  that  did  yon  leave  Charlottesville?  A. 
We  left  September  11, 1946. 

Q.  Did  he  go  with  yon?  A.  Yes,  indeed.  He  went  with  ns. 
Q.  Where  did  yon  go?  A.  Went  to  Warrenton, 

1087  Virginia. 

Q.  Did  he  drive  yon  there?  A.  No,  I  think  there 
were — he  rode  with  Edward  Dewey  in  his  car  and  the  Com¬ 
mander  was  on  a  stretcher  and  rode  in  an  ambulance  with 
an  attendant  in  the  car  with  him,  and  I  rode  with  him  and  of 
course  we  had  somebody  driving  the  ambulance. 

Q.  Was  it  a  private  ambulance?  A.  Yes. 

Q.  Where  did  yon  get  it?  A.  In  Charlottesville. 

Q.  From  what  company?  A.  That  I  wouldn’t  know  now. 
Q.  Do  yon  know  the  driver  of  that  ambulance?  A.  I  have 
his  name. 

Q.  Wasn’t  it  B.  L.  Peterson?  A.  There  were  several  boys, 
young  men,  with  the  ambulance. 

Q.  Who  was  the  driver?  A.  I  could  not  be  sure.  I  have 
them  written  down. 

Q.  Who  was  the  one  who  drove  the  ambulance?  A.  One 
drove  the  ambulance  and  there  were  two  attendants. 

Q.  Wasn’t  the  man  who  drove  B.  L.  Peterson?  A.  I  have 
the  names  written  down  but  I  can’t  remember  them. 

1088  Q.  Did  you  give  them  any  specific  instructions 
when  you  hired  that  ambulance?  A.  I  can’t  recall  I 

did.  I  have  the  name  of  the  driver  and  the  others. 

Q.  Didn’t  you  pledge  him  to  secrecy  as  to  the  where¬ 
abouts,  as  to  where  you  were  taking  Commander  Dewey?  A. 
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Well,  I  think  the  Commander  did  that,  because  he  was  flee¬ 
ing.  He  had  discharged  Dr.  Vest  before  his  staff  and  told  him 
what  he  thonght  of  him. 

Q.  Who  was  he  fleeing  from?  A.  The  general  set  of  cir¬ 
cumstances  and  the  surgeon  in  particular. 

Q.  He  wasn’t  fleeing  from  Theodore  Macrea  Dewey  at 
that  time,  was  he  ?  A.  He  was  very  suspicious — 

The  Court :  What  was  he  suspicious  of? 

In  answer  to  the  question,  you  said  he  was  “very  sus¬ 
picious.  ’  ’  Of  what  ? 

The  Witness:  Suspicious  of  the  doctor  who  had  taken 
him  there  and  at  that  time  he  had  expressed  a  feeling  that 
Theodore  was  always  following  him  and  that  he  in  some  way 
was  mixed  up  with  it. 

The  Court :  Go  ahead. 

By  Mr.  Clark : 

Q.  Actually  Theodore  had  never  met  the  doctor  and 
1089  didn’t  know  Dr.  Vest  at  that  time  A.  There  was  a 
possibility  he  did. 

Q.  Well,  do  you  know  whether  he  did  or  not?  A.  He  solic¬ 
ited,  knowing  that  Commander  Dewey  was  ill — 

Q.  (Interposing)  I  didn’t  ask  you  that.  I  asked  you  if 
you  knew  whether  Theodore  had  ever  met  Dr.  Vest.  A.  I 
said  there  was  a  possibility  on  that.  He  was  ill  for  some 
time. 

Mr.  Hilland  (Interposing) :  I  don’t  see  the  relevancy  of 
all  this  inquiry,  Your  Honor. 

The  Court :  I  do. 

Mr.  Hilland :  It  is  too  remote  to  have  any  possible — 

The  Court  (interposing) :  I  overrule  your  objection. 

By  Mr.  Clark : 

Q.  Did  you  discuss  with  R.  L.  Peterson,  the  ambulance 
driver,  anything  concerning  his  not  disclosing  the  destina¬ 
tion  of  the  drive?  A.  I  can’t  recall  I  know  Commander 
Dewey  talked  with  all  three  of  the  men.  Edward  Bradley 
Dewey  did.  I  did,  too.  We  were  all  fleeing — 
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Q.  (Interposing)  Yon  did  not  want  it  known  where  you 
were  taking  Commander  Dewey?  A.  No,  the  Commander 
was  fleeing ;  to  get  away  from  the  hospital  and  get  to  a  doc¬ 
tor  in  whom  he  could  place  his  trust. 

Q.  Do  you  deny  you  told  him  you  did  not  want — 

1090  A.  (Interposing)  I  haven’t  denied  anything.  We 
didn’t  want  Dr.  Vest  and  those  who  were  persecut¬ 
ing  us  to  know.  That  was  the  reason  for  us  going — whether 
we  spoke  to  any  one  person  or  whether  the  Commander 
did— 

Q.  (Interposing)  You  drove  to  the  Moser  Tourist  Home? 
A.  We  went  to  a  tourist  home.  We  went  first  to  the  Warren 
Green.  They  had  no  rooms.  They  recommended  this  tourist 
home. 

Q.  You  were  about  a  week  at  the  tourist  home?  A.  There¬ 
abouts.  I  can’t  be  certain. 

Q.  You  went  from  there  to  the  Warren  Green  Hotel  in 
Warrenton?  A.  Yes,  sir. 

Q.  And  were  there  for  about  two  weeks?  A.  Thereabouts. 
I  can ’t  be  certain. 

Q.  From  there,  where  did  you  go?  A.  To  Culpeper. 

Q.  Where  did  you  stay?  A.  I  think  the  name  of  the  hotel 
is  the  Lord  Culpeper,  but  I  am  not  certain — but  it  is  the 
one  big  hotel  in  Culpeper,  where  we  could  get  accommo¬ 
dations  on  the  first  floor  for  the  Commander  and  good 
food. 

Q.  How  long  did  you  stay  there?  A.  Well,  we  were  there, 
I  would  say  nearly  a  month. 

Q.  And  then  you  came  back  to  the  Martinique,  in 

1091  Washington?  A.  No. 

Q.  Where  did  you  go?  A.  Directly  across  the  street 
to  a  guest  home,  where  they  had  very  comfortable  quarters. 

Q.  How  long  were  you  there  ?  A.  We  were  there  until — 
we  were  there  at  Christmas  time  of  1946,  so  it  would  have 
been  about  the  second  or  third  of  January  1947  that  we 
drove  through  to  Washington  and  to  the  Martinique. 

Q.  That  was  in  the  month  of  January,  the  second  or  third, 
of  1947?  A.  Yes. 
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Q.  And  you  had  left  Charlottesville  September  11,  1946? 
A.  Yes. 

Q.  What  was  Commander  Dewey’s  physical  condition  at 
this  time?  A.  Commander  Dewey — now  which  time  are  you 
asking  about? 

Q.  When  you  left  the  hospital  at  Charlottesville,  Septem¬ 
ber  11,  1946,  what  was  the  physical  condition  of  Comman¬ 
der  Dewey  from  that  time  on  until  the  second  or  third  of 
January,  1947  ?  A.  He  was  an  ill  man,  and  had  been  critically 
ill 

Q.  Why  didn’t  you  bring  him  back  to  Washington 

1092  first  from  Charlottesville?  A.  For  the  simple  rea¬ 
son  he  wanted  to  get  a  doctor  who  was  well  known  in 

the  State  of  Virginia,  a  very  fine  doctor,  an  honorable  man ; 
a  fine  surgeon  and  physician. 

Q.  You  had  never  met  him  before  ?  A.  I  had  not,  no,  sir, 
but  everybody  knows  he  has  a  fine  reputation.  He  was  well 
known  in  the  State  of  Virginia. 

Q.  And  you  went  to  Warrenton  with  the  idea  of  consult¬ 
ing  him?  A.  I  did  not  consult  him  without  knowing  who  he 
was.  We  had  heard  of  him  years  ago.  He  is  well  known. 

Q.  Did  anyone  recommend  him  to  you?  A.  You  did  not 
have  to  recommend  him.  He  was  the  talk  of  Warrenton,  a 
fine  surgeon  and  physician,  and  well  known  there. 

Q.  You  had  heard  about  him  in  Washington?  A.  I  think 
he  is  pretty  well  known  in  Washington  and  in  the  State  of 
Virginia. 

Q.  Did  you  know  him  at  the  time  in  Washington?  A.  What 
time? 

Q.  September  1946,  when  you  took  Commander  Dewey — 
A.  (Interposing)  I  don’t  quite  understand  you,  sir. 

Q.  When  you  went  to  Charlottesville,  in  September  of 
1946,  when  you  took  Commander  Dewey  there?  A.  In  Wash¬ 
ington  ;  also  in  Charlottesville. 

1093  Q.  When  you  went  to  Charlottesville.  A.  Why,  of 
course ;  everyone  had  heard  of  Dr.  Sinclair  as  a  sur¬ 
geon  and  fine  diagnostician  as  welL  He  is  a  noble  person 
and  honorable. 
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Q.  Mrs.  Dewey,  were  you  present  when  this  paper  marked 
Defendant’s  Exhibit  No.  69  was  given  to  Dr.  Sinclair?  A.  I 
may  have  been  in  the  room  when  it  was  given  to  him. 

Q.  And  when  was  that?  A.  I  think  that  was  sometime  in 
the  afternoon  or  the  evening  that  followed  when  the  Com¬ 
mander  died.  Though  the  doctor  had  assured  him  he  was 
holding  his  own,  he  had  said  to  us,  “I  have  a  premonition 
I  am  going  to  pass  tonight.  ” 

Q.  Who  said  this?  A.  Commander  Dewey  said  “I  have  a 
premonition  that  I  may  pass  tonight.  ” 

Q.  When  was  this?  A.  In  the  afternoon. 

Q.  Of  March  of  1950?  A.  It  was  March  18,  1950,  in  the 
afternoon. 

Q.  Had  this  paper  been  discussed  with  you  prior  to  its 
drafting?  A.  I  knew  nothing  about  the  paper  until  it  was 
brought  up  and  left  by  Mr.  Kelly  and  it  was  lying  around 
there  for  some  time,  seen  by  Edward  Dewey  and  Dr.  Sin¬ 
clair  and,  I  judge,  it  was  lying  around  there. 

1094  I  recall  it  was  on  the  desk  in  the  foyer  and  if  I  am 
not  mistaken  it  was  on  Edward  Dewey’s  desk  in  his 

room. 

Q.  Do  you  recall  when  Mr.  Kelly  brought  it  up?  A.  Short¬ 
ly  after  the  date  it  bears. 

Q.  It  is  dated  January  15, 1950.  A.  May  I  see  the  date? 

Mr.  Clark :  Yes,  indeed. 

The  Witness:  I  would  say  he  brought  it  up,  oh,  within 
a  day  or  two  of  this  date. 

By  Mr.  Clark : 

Q.  Around  the  middle  of  January,  1950?  A.  Within  a  day 
or  two. 

Q.  And  that  paper  was  lying  around  in  the  apartment 
until  that  time,  the  time  of  Commander  Dewey’s  death?  A. 
Yes,  it  was. 

Q.  When  was  it  signed?  A.  Sometime  in  the  afternoon. 
The  Commander  asked  about  it ;  he  knew  about  it.  He  had 
not  been  well  since  the  police  came  and  the  Admiral  had 
attacked  and  beaten  me. 
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He  was  failing  and  lie  knew  it.  He  spoke  about  it  to  me 
that  afternoon  and  his  son. 

i 

The  Court :  (interposing)  Now,  what  afternoon  was  this? 
The  Witness :  What  do  you  want  to  know,  Your  Honor? 

The  Court :  What  afternoon  was  this  you  are  speak- 

1095  ingof? 

The  Witness :  The  afternoon  of  that  same  evening. 
By  Mr.  Clark : 

Q.  Had  he  signed  that  ?  A.  At  what  time  ? 

Q.  The  evening  before  his  passing.  A.  He  had  signed  it 
in  tibe  afternoon.  I  think  I  am  right,  and  I  think  Edward  will 
bear  me  out.  We  were  trying  to  assure  him  he  would  live  and 
was  going  to  be  all  right. 

He  said  “I  want  to  sign  that  thing;  I  want  to  get  every¬ 
thing  ready.  If  I  do  pass,  I  want  everything  ship-shape,’ ’ 
he  said. 

Q.  Did  you  witness  the  signature?  A.  I  recall  his  asking — 
seeing  him  that  afternoon  sitting  on  the  side  of  the  bed.  I 
think  he  had  a  telephone  book,  though  I  am  not  certain,  on 
his  lap.  I  don’t  recall  him  asking  for  a  pen.  I  don’t  know 
whether  Edward  or  I  handed  it  to  him. 

Q.  You  were  both  present?  A.  Yes. 

Q.  In  the  room?  A.  Yes.  I  know  he  was  having  a  slight 
attack  and  I  know  he  felt  he  might  pass  that  night. 

Mr.  Clark :  Your  Honor,  I  object  and  move  to  strike  out 
the  answer  as  not  being  responsive. 

The  Court :  I  will  let  it  stay. 

1096  Mr.  Clark :  Please  answer,  Mrs.  Dewey ;  answer  my 
question. 

The  Witness:  You  don’t  seem  to  realize  that  we  have 
lost — 

Mr.  Clark:  You  can  answer  that  and  explain  later,  and 
Mr.  Hilland  can  ask  you  other  questions. 

(Witness  weeping.) 
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By  Mr.  Clark : 

Q.  Mrs.  Dewey,  were  you  present  when  Commander 
Dewey  gave  this  to  Dr.  Sinclair?  A.  I  can’t  be  certain  about 
that.  Dr.  Sinclair  spent  the  afternoon  there.  He  was  with 
him  until  after  six. 

Q.  You  don’t  know  whether  you  saw  Commander  Dewey 
give  it  to  Dr.  Sinclair?  A.  This  paper  at  that  time  did  not 
mean  much  to  us.  There  were  lots  of  other  things  that  did. 

Q.  Mrs.  Dewey,  if  you  don’t  recall,  just  tell  me.  A.  I  am 
not  positive.  You  want  the  truth;  you  want  the  truth,  don’t 
you? 

Mr.  Clark :  Yes. 

The  Court:  Don’t  argue,  Madam.  Just  answer  the  ques¬ 
tion. 

By  Mr.  Clark : 

Q.  Mrs.  Dewey,  when  did  you  next  see  Exhibit  No.  69?  A. 
Sometime  after  Commander  Dewey  died  and  everything  was 
being  gotten  together  for  the  attorney  who  was  taking  care 
of  them. 

1097  Q.  Where  was  the  paper  at  that  time?  A.  All  things 
were  given  to  Mr.  Kelly. 

Q.  Where  was  the  paper  when  you  took  it  to  give  to  Mr. 
Kelly?  A.  I  can’t  recall.  He  was  called  immediately  after 
Commander  Dewey’s  passing.  He  and  Dr.  Sinclair  arrived 
at  the  same  time. 

Q.  At  the  apartment?  A.  I  wouldn’t  be  surprised  if  it 
was  down  in  Commander  Dewey’s  room,  but  I  wouldn’t  be 
sure. 

Q.  Now,  you  have  heard  Mr.  David  A.  Hart  testify  con¬ 
cerning  his  conferences  with  Commander  Dewey.  A.  Yes, 
sir. 

Q.  Were  you  present  at  those  conferences  that  Com¬ 
mander  Dewey  had  with  him?  A.  Not  all  of  them. 

Q.  How  many  when  you  were  there  ?  A.  I  am  of  the  opin¬ 
ion — I  was  with  him  on  one  occasion,  but  I  am  of  the  opinion 
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the  Commander  went  to  Mr.  Hart  a  time  or  two  when 
I  was  not  with  him. 

Q.  Only  one  occasion  when  you  were  with  him  when  he 
talked  to  Mr.  Hart?  A.  Yes,  when  he  gave  him  the  letter. 
Q.  In  the  Police  Court  building?  A.  When  he  was  As¬ 
sistant  District  Attorney. 

1098  Q.  You  went  to  the  courthouse?  A.  Yes;  yes. 

Q.  Did  you  see  him  when  Mr.  Hart  came  to  the 
apartment  ?  A.  I  can ’t  recall. 

Q.  Who  else  was  with  you  when  you  visited  the  court¬ 
house?  A.  Edward. 

Q.  And  Commander  Dewey?  A.  And  Commander  Dewey. 
Q.  Was  anyone  else  present?  A.  I  don’t  think  there  was. 

Q.  Do  you  recall  what  Commander  Dewey  said  to  him 
at  that  time;  had  he  seen  Mr.  Hart  prior  to  that  time,  do 
you  know?  A.  Well,  I  wouldn’t  know  about  that,  whether 
he  did  or  did  not 

Q.  Had  you  discussed  it  with  him?  A.  With  the  Com¬ 
mander? 

Q.  Going  to  see  Mr.  Hart ;  had  you  discussed  that  with 
Commander  Dewey?  A.  Yes,  we  had  discussed  it  with  him 
because  Theodore  was  following  us. 

Q.  You  discussed  it  prior  to  his  going  to  see  Mr.  Hart?  A. 
Yes,  sir. 

Q.  With  Commander  Dewey,  his  intention  to  go  to 

1099  see  Mr.  Hart  concerning  Theodore?  A.  We  had  dis¬ 
cussed  that ;  the  letter  too. 

Q.  You  and  Edward  and  the  Commander?  A.  Yes. 

Q.  Were  you  present  at  the  preparation  of  this  letter? 
A.  I  was  not. 

Q.  Who  write  that  letter?  A.  The  Cammander  signed  it 
and  wrote  it.  There  is  a  great  deal  in  the  letter  I  didn’t  know 
anything  about  until  he  showed  it  to  me. 

Q.  He  wrote  it  himself?  A.  Of  course. 

Q.  Could  Commander  Dewey  type?  A.  He  did  not  type. 
Q.  Do  you  type?  A.  I  am  not  a  typist,  not  a  stenographer. 
Q.  Do  you  type?  A.  I  think  I  have  typed  one  or  two  short 
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notes  in  my  life,  by  the  hnnt  and  peck  system,  on  a  Corona. 

Q.  In  the  apartment,  have  yon  a  typewriter?  A.  Yes,  a 
Corona. 

Q.  Who  nses  it?  A.  Theodore  Macrea  Dewey,  when  he 
was  home  frequently — 

Q.  (Interposing)  Not  in  1938.  A.  But  in  1935  and  1936. 

Q.  We  are  talking  about  1938,  February  1,  1938, 

1100  when  the  letter  was  typed  to  Mr.  Hart. 

Who  was  using  it  then?  A.  To  tell  the  truth,  I  don’t 
think  anyone  used  it  then.  It  was  a  Corona. 

Q.  Does  Edward  use  a  typewriter?  A.  Though  it  belonged 
to  Edward  I  don’t  think  I  have  ever  seen  Edward  use  a 
typewriter. 

Q.  But  you  deny  you  typed  it.  A.  I  certainly  do.  I  did  not 
know  any  of  the  contents  until  he  showed  it  to  me. 

Q.  When  did  he  show  it  to  you?  A.  Shortly  before  he 
took  it  to  Mr.  Hart;  and  told  me  things  I  knew  nothing 
about,  that  that  letter  contains. 

Q.  Did  you  suggest  that  he  go  to  see  Mr.  Hart?  A.  I  did 
not. 

Q.  You  do  not  know  whether  Edward  suggested  that  he 
go  to  see  Mr.  Hart?  A.  I  judge  that  he  decided  that  him¬ 
self.  He  was  a  man  who  knew  what  to  do,  under  circum¬ 
stances  that  were  not  nice. 

Q.  You  had  never  met  Mr.  Hart  before?  A.  No. 

Q.  After  this  letter  was  delivered  to  Mr.  Hart,  there 
was,  of  course,  a  copy  made  of  it  at  that  time,  was  there  not? 
A.  Yes,  sir. 

1101  Q.  And  that  is  the  copy  marked  in  evidence  in 
this  case?  A.  Yes,  sir. 

Q.  A  carbon  copy?  A.  Yes,  sir. 

Q.  Where  was  that  copy  from  1938  until  the  day  it  was 
introduced  in  evidence  here?  A.  Commander  Dewey  had 
it  until  he  showed  it  to  Dr.  Vest  and  he  gave  it  to  Edward 
to  carry  in  his  pocket  while  he  was  in  Charlottesville. 

Q.  He  gave  a  copy  to  Edward  to  carry  in  his  pocket 
while  he  was  in  Charlottesville?  A.  Yes,  he  did. 
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Q.  That  was  the  summer  of  1946.  A.  He  gave  it  to  him 
the  morning  he  left,  which  was  May  29,  1946,  and  said, 
‘‘Edward,  I  don’t  know;  we  have  been  through  so  much  we 
may  need  this.  Put  it  in  your  pocket.  ” 

Q.  And  he  carried  it  until  when?  A.  I  don’t  know  how 
long  after  he  left  Charlottesville,  but  I  know  he  gave  it 
back  to  his  father. 

Q.  You‘were  there  when  he  did  that?  A.  He  handed  it  to 
him  to  put  back  in  the  strongbox,  rather,  the  Chinese  box 
the  Commander  used  to  keep  his  papers  in  it,  after  we  got 
hack  from  Charlottesville,  after  returning  to  the  apartment, 
in  July  of  1947. 

Q.  Now,  Defendant’s  Exhibit  No.  16  is  a  letter- 
1102  head  from  Charlotte,  North  Carolina,  dated  October 

4,  1930;  now  where  did  that  come  from?  A.  I  would 
have  to  see  what  you  are  talking  about,  Mr.  Clark. 

Mr.  Clark:  Let  her  see  that,  Mrs.  Thompson  (addressing 
the  Deputy  Clerk). 

(Thereupon,  the  Deputy  Clerk  handed  the  exhibit,  No. 
16,  referred  to  by  counsel,  to  the  witness.) 

By  Mr.  Clark : 

Q.  This  is  on  the  letterhead  or  is  the  letterhead  of  the 
National  Insurance  Company,  Exhibit  No.  16. 

The  Witness:  Did  you  ask  me,  Mr.  Clark,  when  I  first 
saw  this  (indicating)  ? 

The  Court :  He  asked  you  where  it  came  from. 

The  Witness :  It  came  to  my  attention  through  the  Com¬ 
mander. 

By  Mr.  Clark : 

Q.  When  was  that?  A.  That  was  shortly  after  he  received 
it. 

Q.  That  was  in  1930?  A.  That  is  the  date  of  this  letter 
(indicating). 

Q.  Shortly  after  it  was  written?  A.  Shortly  after  he  re¬ 
ceived  it. 
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Q.  What  was  the  occasion  for  his  giving  that  to  yon?  A. 
The  occasion  was  this:  He  said,  “This  National  Life 

1103  Insurance  Company  was  founded  by  my  grand¬ 
father,’ ’  and  that  his  brother-in-law,  Frederick  How¬ 
land,  had  no  right  to  use, — no  right  to  allow  him  to  use, 
since  he  was  a  director  and  an  officer  of  that  company,  to 
have  a  letterhead  made  up  like  this  for  Theodore  when  it 
was  entirely  misrepresenting  what  was  right  and  correct 
for  such  an  honorable  company. 

Q.  Did  you  keep  that  letterhead?  A.  It  was  found  in  his 
effects  fairly  recently. 

The  Court :  When  did  he  tell  you  that  ? 

The  Witness :  Two  or  three  days  after  he  received  it. 

The  Court :  After  he  got  the  letter? 

The  Witness :  Yes,  sir. 

By  Mr.  Clark : 

Q.  Did  Commander  Dewey  indicate  any  misrepresenta¬ 
tion  contained  in  that  letter?  A.  I  didn’t  hear  him  say.  I 
know  he  didn’t  like  the  fact  the  Company  which  was  so 
honorable  should  use  stationery  for  such  a  purpose,  and  felt 
it  was  not  right. 

Q.  Mrs.  Dewey,  Mr.  Frederick  Howland’s  name  does  not 
even  appear  on  this  letterhead  (indicating).  A.  No,  but  he 
was  a  brother-in-law  of  the  Commander,  and  there  had  been 
feeling  for  years  between  them. 

Q.  He  was  a  brother-in-law  of  the  Commander —  A.  (In¬ 
terposing)  Yes,  he  married  a  sister  of  Commander 

1104  Dewey. 

Q.  What  is  in  this  letterhead  which  Commander 
Dewey  objected  to,  to  make  him  keep  it  for  20  years?  A. 
When  you  first  interrogated  me  on  it,  you  asked  why  Com¬ 
mander  Dewey  showed  it  to  me ;  now,  what  is  it? 

Q.  I  asked  you  why  he  showed  it  to  you.  A.  The  reason 
for  it? 

Q.  You  said  because  he  did  not  like  Mr.  Howland  or 
you  said  there  had  been  feeling  between  them — what  is  the 
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reason  that  he  showed  it  to  you?  A.  He  didn’t  show  it  to 
me  especially.  He  just  didn’t  like  it.  He  was  talking  to 
Edward  as  much  as  to  me. 

Q.  Was  Edward  present?  A.  Yes,  Edward  was  present. 

Q.  Didn’t  you  say  he  showed  it  to  you?  A.  Yes,  in  this 
way — 

Q.  What  was  his  objection  to  that  letterhead?  A.  Theo¬ 
dore  is  using  this,  apparently,  through  Fred  Howland; 
to  have  his  name  on  it  as  district  manager  when  he  felt  ap¬ 
parently — realized  he  wasn’t  selling  and  hadn’t  sold  much 
insurance. 

Q.  You  mean  in  1930,  in  October,  Commander  Dewey  ob¬ 
jected  to  his  son  being  carried  on  this  letterhead  of  the 
National  Life  Insurance  Company  showing  his  place  of 
business  ? 

Mr.  Hilland  (interposing) :  I  think  Mr.  Clark  ought  to  let 
her  finish  these  answers.  He  is  cutting  her  off.  It  is 
1105  very  confusing. 

The  Court :  Let  her  finish. 

Mr.  Clark:  I  thought  she  had  finished  her  answer,  Your 
Honor. 

The  Court:  (Addressing  the  witness)  Had  you  finished 
your  answer? 

The  Witness :  I  don ’t  know  whether  I  had  or  not. 

The  Court :  Mrs.  Collins,  will  you  read  the  question? 

(Thereupon,  the  reporter  read  the  pending  question  after 
which  the  following  occurred :) 

The  Witness:  He  came  in  with  it  from  the  Club,  and 
wasn’t  especially  talking  to  me.  He  showed  it  and  stated 
he  did  not  like  it.  I  don’t  know  that  he  stated  that  espe¬ 
cially  to  me,  but  I  heard  it,  and  I  am  stating  what  I  heard 
he  said. 

By  Mr.  Clark : 

Q.  Well,  what  did  he  say?  A.  Well,  that  he  didn’t  like  it 
— that  an  honorable  insurance  company,  founded  by  his 
family  and  honorable,  that  its  stationery  should  be  used  in 
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the  manner  it  was  being  used ;  he  felt  Theodore  was  using 
it,  and  Frederick  Howland  was  certainly  aware  of  it 

Q.  Is  that  all?  A.  Yes. 

•  ••••••••• 

1106  Q.  Mrs.  Dewey,  in  this  exhibit  we  have  just  been 
discussing,  marked  for  identification  Defendant’s  Ex¬ 
hibit  No.  16,  do  you  know  the  circumstances  under  which 
the  letter  was  torn  off  from  the  letterhead?  A.  I  didn’t  know 
that ;  I  just  recall  when  he  came  in  with  the  letter,  and  we 
found  it  in  his  effects  when  we  were  giving  all  his  effects 
and  everything  else  to  our  attorney,  Mr.  Hilland,  and  then 
I  recalled  it  might  be  the  letter  I  had  heard  him  speaking 
about  earlier. 

Q.  The  letter  was  found  in  his  effects?  A.  Yes,  it  was. 
It  wasn’t  found  until  Mr.  Hilland  said  he  wanted  to  make  a 
search  for  everything;  that  His  Honor  wanted  checks  and 
everything  we  had. 

Q.  Who  tore  the  letterhead  off  from  the  letter?  A.  That  I 
wouldn’t  know.  I  certainly  didn’t.  When  we  found  it  it  was 
just  exactly  as  you  see  it  here. 

Q.  The  letter  was  torn  off?  A.  Just  exactly,  Mr.  Clark, 
as  you  see  it  here. 

1107  Mr.  Clark :  I  see. 

By  Mr.  Clark : 

Q.  You  say  you  made  a  search  for  some  checks?  A.  Mr. 
Hilland  said  to  us,  about  two  weeks  ago,  that  he  wanted 
us  to  give  him  and  and  everything  we  had  about  the  case, 
because,  I  think  he  said,  laymen  wouldn’t  know  what  was 
correct,  and  that  His  Honor  had  asked  him,  I  think,  if  I  am 
not  mistaken,  he  said  to  me  to  bring  all  checks — that  we 
were  to  bring  all  checks. 

Q.  Did  you  find  any  checks?  A.  Edward  turned  over 
everything  he  found  to  Mr.  Hilland. 

Q.  Did  you  find  any  checks  from  Theodore  Gibbs  Dewey 
to  Edward  Bradley  Dewey?  A.  No. 
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Q.  Just  found  the  checks  payable  to  Theodore  Macrea 
Dewey  during  the  time  he  was  in  North  Carolina?  A.  Just 
found  checks  had  had  saved  up  toward  the  last  when  Theo¬ 
dore  was  asking  him  to  tear  up  all  checks  dated  back  to 
’29. 

I  think  that  was  the  occasion  when  the  Commander  called 
him  home. 

Q.  You  think  that  was  the  occasion?  A.  Theodore  asked 
him  to  clean  out  his  desk.  He  became  suspicious  toward 
the  last.  He  told  Edward  he  just  saved  out  a  few. 

1  1108  Q.  When  did  you  hear  that?  A.  I  came  back  the 
very  first  part  of  January  1947. 1  recall  his — 

Mr.  Hilland  (interposing) :  Mrs.  Dewey,  you  don’t  mean 
1947. 

The  Witness :  1937. 1  am  sorry 
By  Mr.  Clark : 

Q.  You  first  heard  about  it  in  1937,  in  January?  A.  I 
wouldn’t  say  exactly  as  to  the  time,  the  month.  I  recall  it 
was  after  I  came  back  from  Fredericksburg. 

Mr.  Hilland :  You  did  not  come  back  from  Fredericksburg 
in  January  1937. 

The  Witness :  Well,  now,  I  was  married  in  1935,  and  the 
annulment  was — you  are  right,  it  was  1936. 

By  Mr.  Clark: 

Q.  It  was  in  January,  1936.  A.  I  am  sorry  about  that. 

Q.  That  was  the  first  time  you  had  heard  anything  about 
Theodore  requesting  his  father  to  tear  up  any  checks?  A. 
It  seems  to  me  that  it  was,  and  I  never  saw  those  checks  any 
more  until  they  were  found  in  his  effects. 

Q.  You  said  in  answer  to  a  previous  question,  that  was 
why  Commander  Dewey  brought  him  back;  do  you  mean 
October  1930?  A.  Edward  and  I  had  been  in  Fred- 
1109  ericksburg,  Virginia.  Edward  had  been  home  in  Sep¬ 
tember.  In  October  he  had  a  ’phone  call,  which  came 
to  Edward. 
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Q.  When  was  this?  A.  October,  1935 — 1935;  a  ’phone  call 
came  for  Edward  from  his  father. 

Q.  Just  a  minute.  Did  he  talk  to  Edward?  A.  He  would 
have  for  me  to  be  able  to  tell  you  what  I  am  telling  you, 
Mr.  Clark. 

Q.  Did  the  Commander  talk  to  Edward  or  to  you?  A.  No, 
to  Edward,  and  Edward  left  because  of  the  telephone  call. 

Q.  That  was  in  October?  A.  Of  1935. 

Q.  When  you  and  Edward  were  in  Fredericksburg  to¬ 
gether?  A.  Yes. 

Q.  And  that  is  when  you  came  back  here  and  you — Ed¬ 
ward  came  back  here,  and  you  remained  in  Fredericksburg? 
A.  I  remained  in  Fredericksburg  and  Edward  returned  be¬ 
cause  of  the  telephone  call. 

The  Court :  Just  a  moment.  There  is  something  I  think  I 
got  correctly,  but  I  want  to  be  sure  I  did. 

Did  you  say  a  little  bit  ago  that  you  had  found  these 
checks  made  payable  to  Theodore  but  none  his  father  made 
payable  to  Edward? 

1110  The  Witness:  No,  I  did  not.  It  seems  the  Com¬ 
mander  pulled  those  out  towards  the  last. 

The  Court :  You  told  us  that. 

The  Witness :  Have  I  answered  you  ? 

The  Court :  Yes. 

Go  ahead  (addressing  counsel). 

By  Mr.  Clark : 

Q.  Now,  Mrs.  Dewey,  on  your  direct  examination,  I  be¬ 
lieve  it  was,  you  viewed  two  envelopes  you  received  in  1928 
from  Vermont,  which  you  used  to  refresh  your  recollection 
as  to  the  date. 

Those  were  envelopes  addressed  to  you?  A.  May  I  see 
them  again? 

Mr.  Clark :  No,  they  are  not  in  evidence,  are  they? 

Mr.  Hilland :  Do  you  want  them,  Mr.  Clark? 

Mr.  Clark:  You  (addressing  the  witness)  just  asked  for 
them. 
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The  Court :  To  refresh  your  recollection  as  to  when  yon 
went  to  Vermont ;  correct? 

The  Witness :  Yes. 

The  Conrt :  Go  ahead,  Mr.  Clark. 

By  Mr.  Clark : 

Q.  Do  yon  recall  those  two  written  in  1928?  A.  I  recall 
receiving  letters  in  1928  and  went  to  Vermont  in  1928. 

1111  Q.  Yon  had  those  in  yonr  possession  ever  since  ?  A. 
Yes,  sir. 

Q.  What  was  yonr  purpose  in  retaining  these  letters 
from  1928  until  1950?  A.  Mr.  Clark,  wouldn’t  I  want  to  keep 
letters  from  a  man  who  had  been  my  father-in-law? 

Q.  Who  were  they  from?  A.  My  fiance’s  father,  Comman¬ 
der  Theodore  Gibbs  Dewey. 

Q.  Letters  written  from  Vermont  to  you?  A.  Yes,  very 
precious  to  me. 

Q.  And  that  is  the  reason  you  retained  them?  A.  Yes, 
indeed. 

Q.  You  retained  all  of  them?  A.  Yes,  and  regret  the  few 
I  had  to  give  up  to  this  Court. 

Q.  You  have  refreshed  your  recollection  concerning  a 
letter  to  you  from  North  Carolina  written  by  a  Miss  Dabney 
Ledyard,  in  1930 ;  and  you  testified,  I  think,  you  spent  the 
night  or  a  few  nights  with  her  in  Moorhead  City. 

Mr.  Hilland :  That  is  not  what  she  said.  She  said  she  spent 
more  than  a  night  or  two. 

By  Mr.  Clark : 

Q.  You  shared  a  room  with  her  in  Moorhead  City  in 
1930?  A.  Yes. 

1112  Q.  Shortly  after  that,  I  think  you  said  in  your 
testimony,  you  received  a  letter  from  Miss  Ledyard. 

A.  Yes,  sir. 

Q.  Have  you  seen  her  since?  A.  I  have  not.  I  have  not 
even  kept  up  correspondence  with  her.  I  don’t  think  I  an¬ 
swered  the  letter. 


Q.  Why  did  you  keep  this  letter  from  Miss  Ledyard  to 
this  date  and  the  envelope?  A.  For  the  simple  reason:  This 
Miss  Ledyard  was  a  young  lady  of  very  high  order  and  she 
had  been  kind  to  me  when  we  had  been  asked  down  there  by 
Theodore  Macrea  Dewey  and  Mr.  Lickle  and  Mrs.  Stubbs 
and  Mr.  Dewey  wouldn’t  let  me  share  a  bed  with  Mrs. 
Stubbs ;  and  she  had  been  very  kind  to  me  and  let  me  share 
her  bed  with  her. 

Q.  You  never  had  any  further  correspondence  with  her? 
A.  No,  but  the  letter  speaks  of  things  we  liked.  We  liked 
cats  and  had  mutual  interests;  just  homey  letters.  I  am 
Scotch  and  I  just  like  to  keep  things. 

Q.  You  did  not  keep  that  to  refresh  your  recollection  con¬ 
cerning  that  trip  to  Moorhead  City?  A.  I  am  no  seer,  Mr. 
Clark,  and  I  can’t  look  ahead  in  1930  as  to  what  would  hap¬ 
pen  in  1936. 

Q.  You  had  an  argument  with  Theodore  Macrea  Dewey 
down  there  in  1930?  A.  I  had  none  with  him.  He  had  an 
argument  with  the  landlady,  with  Mrs.  Stubbs,  and  I 
1113  had  nothing  to  do  with  it. 

In  those  days  I  was  not  as  capable  of  expressing 
myself  then  as  today.  I  have  learned  a  lot. 

Q.  Because  she  had  asthma  and  Mr.  Dewey  took  her  side 
of  the  argument?  A.  He  created  a  scene.  He  accused  me  of 
it  in  his  testimony.  I  stood  by  and  had  nothing  to  do 
with  it. 

This  Miss  Ledyard  was  approached  by  the  landlady.  She 
had  only  a  three-quarter  bed,  and  she  said,  “Miss  Sinclair 
may  come  in  and  share  it  with  me.” 

Q.  And  then  she  wrote  you  this  letter  and  you  kept  it 
for  20  years?  A.  Yes,  indeed;  it  is  a  nice  letter. 

Q.  And  you  never  had  any  further  correspondence  with 
her?  A.  As  I  recall,  she  lost  a  sister  and  went  to  Chicago. 

Q.  Did  you? 

The  Court  (interposing) :  She  has  already  said  twice  she 
did  not  have  any  further  correspondence  with  her. 

The  Witness :  I  am  not  quite  certain,  Your  Honor,  but  I 
don’t  think  I  did. 
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By  Mr.  Clark : 

Q.  In  1935  you  took  a  trip  to  Florida  ?  A.  In  1935  ? 

Q.  Yes.  A.  Yes,  I  left  in  March  of  1935. 

1114  Q.  And  yon  have  produced  here  certain  hotel  re¬ 
ceipts  and  a  train  ticket  for  your  return  trip  to  Wash¬ 
ington?  A.  Yes,  sir,  I  have. 

Q.  And  you  have  kept  those  from  1935  until  1950.  A.  Yes, 
I  keep  all  receipts.  I  have  kept  everything  pertaining  to 
me  since  I  was  old  enough  to  know  my  A,  B,  C’s. 

Q.  And  that  is  the  reason  you  kept  these  hotel  receipts 
while  you  were  down  there  in  Florida  for  15  years?  A.  Yes. 

Q.  Going  back  to  Moorhead  City  in  1930,  didn’t  you  ar¬ 
rive  at  Moorhead  City  a  day  earlier  than  you  were  expected? 
A.  I  said  this,  I  think,  in  my  testmony :  I  said  when  we  ar¬ 
rived,  there  was  someone  who  was  supposed  to  have  left  that 
day  who  occupied  the  room  we  were  supposed  to  have  had. 

There  was  a  room  there  for  Commander  Dewey  and  Ed¬ 
ward,  and  this  Mr.  Lickel  and  Theodore  Macrea  Dewey  had 
one  room,  with  a  connecting  bath  between,  and  Mrs.  Stubbs 
had  one  adjoining  with  bath,  between,  and  that  room  was 
not  vacated  that  day,  as  they  thought  it  would  be. 

Q.  How  long  did  it  take  to  drive  from  Washington  to 
Moorhead  City  on  that  occasion?  A.  I  think  we  went  right 
through.  I  am  not  certain  of  that.  That  is  not  in  the  record 
and  I  can’t  refresh  my  mind  with  that  as  with  some  of  these 
things  I  have,  but  it  is  my  memory. 

1115  Q.  Didn’t  your  original  plans  call  for  making  it 
a  two-day  trip?  A.  No,  I  can’t  recall  that  at  all.  I 

think  we  arrived  as  we  were  supposed  to  have.  I  think  this 
person  there,  something  happened,  and  they  couldn’t  leave. 
I  think  that  is  true. 

Q.  Isn’t  it  a  fact  Mrs.  Stubbs,  her  son  and  Mr.  Lickle  were 
to  leave  the  day  you  arrived?  A.  Her  son  was  not  there. 
Mr.  Clark :  You  testified  to  that. 

The  Witness :  When  we  went  down  to  North  Carolina  a 
month  ago  and  met  him,  for  the  first  time. 

Mr.  Clark :  There  is  a  difference  of  opinion  about  that. 
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By  Mr.  Clark: 

Q.  On  this  occasion,  the  party  who  was  supposed  to  have 
left,  was  supposed  to  leave  on  the  day  that  you  were  sup¬ 
posed  to  have  arrived.  A.  This  one  room  was  to  have  been 
vacated  on  that  day  and  he  was  still  there. 

Q.  Isn’t  it  true  you  changed  your  plans  and  got  there  the 
day  before  you  were  expected?  A.  I  just  testified,  Mr.  Clark, 
we  arrived  the  time  we  were  expected,  and  that  the  trouble 
between  Mrs.  Stubbs  and  Theodore  Macrea  Dewey  was 
brought  about  because  this  person  did  not  leave  as  he  was 
expected  to. 

1116  The  room  for  Edward  and  the  Commander  was 
vacated  all  right,  and  this  one  night  the  landlady 

asked  if  I  could  not  sleep  with  Mrs.  Stubbs.  That  was  when 
the  scene  occurred. 

Q.  How  many  days  were  you  there  ?  A.  Four  or  five. 

Q.  How  many  nights  did  you  sleep  with  Miss  Ledyard? 
A.  I  was  with  her  all  that  time  because  she  was  interested 
in  antiquity  and  so  was  I,  and  we  enjoyed  each  other’s 
society. 

Q.  After  you  returned  from  Fredericksburg,  Virginia — 
that  was  January  1935  or  January  of  1936 — where  did  you 
go  to  live  in  Washington?  A.  I  went  back  to  my  apartment, 
1345— 19th  Street. 

Q.  Did  you  go  to  the  apartment  at  the  Marlborough  where 
Commander  Dewey  and  Edward  Bradley  Dewey,  who  was 
then  your  husband,  lived?  A.  Occasionally  I  would  go  down 
there  and  spend  the  night  on  a  sofa  in  the  library.  It  depend¬ 
ed  entirely  upon  how  I  felt.  I  wasn’t  so  well  in  those  days. 
My  own  bed  at  home  was  more  comfortable. 

Q.  Didn’t  you  testify  on  direct  examination  in  response 
to  a  question  by  Mr  Hilland  that  after  you  returned  from 
Fredericksburg  you  took  up  residence  at  the  DuPont  Circle 
Apartment?  A.  That  is  1345 — 19th  Street. 

1117  Q.  Didn’t  you  testify  that  there  was  no  room  made 
available  for  you  at  the  Marlborough,  in  your  Father- 

in-laws  ’  apartment?  A.  I  never  had  a  bed  at  the  Marlbor- 
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ough.  I  never  had  more  than  a  pair  of  bedroom  slippers  at 
the  Marlborough. 

Q.  Commander  Dewey  and  Theodore  Macrea  Dewey 
shared  one  room  and  Edward  shared  the  other  bedroom 
there  with  you,  did  he  not?  A.  That  is  an  unmitigated  lie 
and  I  will  look  Theodore  Macrea  Dewey  in  the  face ;  and  he 
knows  it.  He  knows  it,  and  it  is  a  terrible  thing  for  him  to 
do.  It  is  a  sin  for  him  to  testify  to  such  a  lie. 

Mr.  Clark :  You  can  explain  your  answer,  but  I  don’t  want 
this  case  argued  from  the  witness  stand. 

The  Court :  Yes,  I  agree. 

By  Mr.  Clark : 

Q.  At  that  time,  Edward  was  going  to  law  school?  A.  He 
was. 

Q.  What  were  his  hours  at  the  law  school?  A.  He  would 
leave  early  to  have  his  dinner  so  he  could  attend  the  classes, 
and  at  that  time  I  think  the  classes  were  from  6 :30  until  7. 

Q.  He  was  going  to  evening  school?  A.  Yes,  sir. 

Q.  And  wasn’t  going  to  school  in  the  daytime,  was 
1118  he?  A.  No,  sir. 

Q.  Was  he  employed  at  that  time  in  the  daytime? 
A.  He  was  not. 

Q.  So  although  he  would  be  out  to  dinner  and  a  couple 
of  hours  in  the  evening,  and  perhaps  study  in  the  evening 
at  the  Army  and  Navy  Club —  A.  Yes. 

Q.  He  was  usually  in  the  apartment  with  the  Commander 
all  day  long?  A.  He  would  go  out  and  shop  for  the  food. 
He  brought  the  groceries  in.  He  was  the  one  that  did  all  the 
chores  for  the  household. 

Q.  He  did  all  the  chores  for  the  household  and  was  going 
to  and  from?  A.  He  went  outside  and  did  all  the  things  for 
everyone,  and  he  slept  late,  a  little  later  in  the  morning, 
and  had  his  breakfast  around  9  o’clock. 

Q.  But  he  was  in  the  apartment  the  major  part  of  every 
day,  was  he  not?  A.  Naturally,  he  would  have  to  be  in  his 
home  when  he  was  not  out  doing  things. 
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Q.  Now,  I  direct  your  attention  to  the  evening  on  which 
Commander  Dewey — the  morning  when  Captain  Theodore 
Macrea  Dewey  left  the  apartment. 

When  did  you  leave  your  apartment  in  the  DuPont 

1119  Circle  that  morning,  Mrs.  Dewey?  A.  I  left  my 
apartment  sometime,  I  think,  between  8:30  and  9; 

somewhere  along  there. 

Q.  When  did  you  arrive  at  the  Marlborough?  A.  I  took 
a  taxi  down.  Well,  it  is  only  eight  or  nine  blocks  down  19th 
Street. 

Q.  When  did  you  arrive  there?  A.  I  arrived  very  shortly 
thereafter,  it  is  only  six  or  seven  blocks. 

Q.  At  what  time  in  the  morning?  A.  Between  8:30  and  9. 
I  can’t  place  it  to  minutes,  Mr.  Clark. 

Q.  Between  8:30  and  9 :00  o’clock?  A.  Somewhere  around 
there. 

Q.  You  have  testified  that  Theodore  Macrea  Dewey  was 
not  in  the  apartment  at  that  time.  A.  He  always  went  to 
work  early  and  would  go  to  the  office. 

Q.  And  he  had  been  to  his  office  that  morning?  A.  He  said 
so.  He  told  his  father.  His  father  asked  him  what  he  was 
doing  there  and  he  said  he  wanted  to  get  breakfast  for 
us. 

Q.  And  he  returned  that  morning?  A.  Shortly  after  I 
arrived. 

Q.  WThere  did  he  work  at  that  time?  A.  At  the 

1120  Travelers  Insurance  Company. 

Q.  Do  you  know  where  that  is  located?  A.  I  don’t 
know,  but  do  know  he  was  employed  there. 

Q.  It  is  in  the  Washington  Building,  is  it  not?  A.  I  don’t 
know. 

Q.  Do  you  know  whether  Theodore  Macrea  Dewey  drove 
his  car  to  work?  A.  I  don ’t  know. 

Q.  About  what  time  of  the  morning  did  he  leave  ?  A.  He 
wasn’t — I  wasn’t  always  there  when  he  would  leave.  I  am 
sorry.  I  know  the  nights  I  did  spend  there,  on  one  of  them 
he  did  go  out  early  to  get  his  breakfast.  He  is  a  person  who 
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can’t  sleep  late  in  the  morning.  He  told  me  so.  He  always 
gets  np  early. 

Q.  Can  you  give  me  an  estimate  of  the  time  when  he  goes 
to  the  office  in  the  morning? 

(No  response.) 

Q.  When  you  observed  him  the  night —  A.  I  am  trying  to 
tell  you,  Mr.  Clark.  You  interrupted. 

The  Court :  The  question  is :  Can  you  estimate  the  hour 
of  the  morning  when  Mr.  Theodore  Macrea  Dewey  custom¬ 
arily  left  for  work? 

The  Witness :  Well,  it  would  be  around  8,  or  something  like 
that.  He  would  be  up  in  the  apartment  before,  though.  I 
know  he  was  up  early.  He  would  get  up  early.  He 

1121  preferred  to  fix  his  own  breakfast.  I  have  never  made 
breakfast  for  him.  I  have  made  dinners  for  him  many 

times. 

Q.  How  long  after  you  had  gotten  to  the  apartment  did 
you  see  him  come  in  from  the  outside  door?  A.  I  was  in  the 
living  room  with  Commander  Dewey.  He  walked  in. 

His  father  said,  “WTiat  are  you  doing  here?”  He  said,  I 
don’t  want  you  to  do  a  thing;  I  am  going  to  make  break¬ 
fast.” 

Q.  How  long  after  you  got  to  the  apartment  did  that 
occur?  A.  Well,  I  had  gotten  there  between  8:30  and  9:00 
o’clock,  and  this  was  shortly  after  9:00  o’clock  when  he 
came  in. 

Q.  Shortly  after  9:00  o’clock  when  he  came  in?  A.  Yes. 

Q.  And  you  testified,  I  think,  that  you  went  in  the  dining 
room.  A.  When  he  said  he  was  going  to  make  breakfast, 
and  he  said  after  that, 1 1 1  don ’t  want  any  help  ’  ’ — 

Q.  And  you  went  on  into  the  dining  room?  A.  I  don’t 
know  whether  I  did  or  not.  I  went  in  to  arrange  the  silver 
and  take  the  silver  out.  I  thought  I  would  help  that  much. 

Q.  WThere  was  Commander  Dewey?  A.  At  the  time  that 
I  went  into  the  dining  room  he  was  in  the  living  room 

1122  working  out  a  cross-word  puzzle.  He  had  just  gotten 
a  word  and  put  it  in. 
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Q.  He  was  in  the  living  room;  the  living  room  is  back 
of  the  dining  room?  A.  Yes. 

Q.  Did  you  hear  Commander  Dewey  say  something  from 
the  kitchen?  A.  Yes,  I  did. 

Q.  And  what  did  you  hear  him  say?  A.  I  knew  he  had 
gotten  up  and  left  the  living  room. 

Q.  Yes,  you  knew  he  had  left  the  living  room.  A.  I  was 
in  the  dining  room  arranging  the  table.  All  I  knew  was 
where  he  was  going.  He  said,  “How  long  has  this  been  go¬ 
ing  on  ?  ”  and  he  screamed  it. 

Q.  Where  did  his  voice  come  from?  A.  I  ran  up  from  the 
dining  room,  which  is  a  short  distance  from  the  kitchen. 

Q.  And  those  are  the  first  words  you  heard?  A.  Yes. 

Q.  Where  did  you  see  Commander  Dewey  when  you  got 
out  of  the  dining  room?  A.  In  the  kitchen. 

Q.  Standing  in  the  kitchen?  A.  In  the  kitchen,  yes. 

Q.  How  far  inside  the  door  was  he?  A.  Well,  the 
1123  table — there  is  a  little  pantry  and  ice  box,  and  the 
table  over  to  the  right ;  but  the  table  was  where  Theo¬ 
dore  Macrea  Dewey  was  standing  and  he  was  standing  di¬ 
rectly  across  from  him  at  the  time  I  arrived. 

Q.  Between  Theodore  and  the  door?  A.  No,  he  was  stand¬ 
ing  directly  across  from  Theodore  Macrea  Dewey,  who  was 
standing  by  this  table. 

Q.  And  where  was  the  door?  A.  Directly  in  the  middle. 

Q.  Between  the  two  of  them?  A.  That  is  the  door  that 
leads  into  the  kitchen  proper — from  the  pantry;  there  is 
a  little  corridor. 

Q.  Where  did  you  go  when  you  heard  that?  A.  I  just 
heard  him  holler  this  thing,  and  I  ran  into  the  kitchen. 

Q.  Where  were  you  in  the  kitchen?  A.  In  the  kitchen;  I 
just  ran  in  there. 

Q.  Just  inside  the  door?  A.  I  don’t  know.  I  can’t  say.  I 
could  see  the  Commander  was  very  excited.  It  happened  all 
so  quickly. 

Q.  And  was  Edward  Bradley  Dewey  in  the  bedroom  when 
you  heard  “How  long  has  this  been  going  on?”  A.  He  was 
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getting  ready  to  come  in  to  breakfast  when  I  had  it  ready. 
Q.  You  had  not  seen  him  before?  A.  He  appeared 

1124  almost  immediately  with  me.  His  bedroom  is  down 
the  hall  and  it  led  directly  into  his  father’s  room, 

which  was  his,  and  leads  into  the  room  which  Theodore  had. 

Q.  And  that  bedroom  is  the  extreme  other  end  of  the 
apartment  from  the  kitchen,  is  it  not?  A.  Yes. 

Q.  Now,  when  you  got  there  from  the  kitchen — from  the 
dining  room,  did  you  hear  Commander  Dewey  say  any¬ 
thing?  A.  Yes,  he  said,  “How  long  has  this  been  going  on?” 
A.  He  repeated  that?  A.  No,  he  made  that  one  statement.  He 
screamed,  shouted  that. 

Q.  When  you  were  in  the  dining  room?  A.  Yes,  that  was 
what  made  me  run  in  there. 

Q.  Anything  else?  A.  Yes,  he  said,  “How  long  has  this 
been  goingon?” 

“Tate”  said,  “You  have  been  getting  it  for  two  or  three 
years  and  Selma  when  I  could  get  at  her. ’  ’ 

Q.  That  was  in  reply  to  what  his  father  said?  A.  Yes. 

Q.  Were  you  there  when  he  said  that?  A.  I  was,  sir. 

Q.  What,  then,  did  the  Commander  say?  A.  You  mean 
when  I  heard  it;  what  caused  me  to  go  in? 

1125  The  Court:  After  “Tate”  said  what  you  have  just 
testified  to,  Mr.  Clark  is  now  asking  you  what  then 

did  the  Commander  say. 

The  Witness:  The  Commander  said,  “What  is  this?”  and 
“Tate”  said,  “It  is  acid.  That  is  what  has  been  poisoning 
you.” 

By  Mr.  Clark : 

Q.  “Tate”  said  that?  A.  He  did. 

Q.  Was  anything  more  said?  A.  No,  he  ran  then. 

Q.  How  long  did  this  take  ?  A.  It  was  pretty  fast. 

Q.  A  matter  of  seconds?  A.  I  can’t  define  it.  It  was  a 
matter  of  minutes  certainly. 

Q.  Did  it  take  as  long  as  it  has  taken  us  to  develop  this? 
A.  I  don’t  know,  because  we  have  had  quite  a  discussion 
here  and  His  Honor  has  had  to  ask  me  a  question. 
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Q.  And  “Tate”  left  the  kitchen?  A.  He  ran  ont  of  the 
kitchen. 

Q.  Where  was  Edward?  A.  He  left  the  three  of  ns  in  the 
kitchen.  He  came  almost  immediately.  I  have  talked  to  him 
since.  He  said  he  started  up  the  hallway. 

1126  Q.  Did  Edward  ran  from  his  bedroom  to  the 
kitchen  ?  A.  It  wasn ’t  such  a  long  way. 

Q.  He  was  in  the  kitchen;  was  he  near  the  door?  A.  He 
ran  in. 

Q.  Was  he  standing  when  this  occurred?  A.  He  ran  up. 
He  was  the  last  one  to  come. 

Q.  In  the  kitchen?  A.  He  was  more  or  less  in  the  door¬ 
way,  as  I  recall,  but  I  don’t  think  so. 

Q.  You  testified  that  *  ‘  Tate  ’  ’  ran  out.  A.  He  did. 

Q.  And  Edward  was  standing  in  the  doorway?  A.  Yes, 
but  he  must  have  stepped  aside  because  he  went  out  flying. 
Q.  WTiat  did  he  do  ?  A.  He  ran  in  to  the  living  room  and 
9  put  his  feet  under  him  in  Chinese  fashion,  and  his  father  ran 

out,  and  he  was  holding  his  head  and  said,  “I  believe  I  am 
goingcrazy.” 

His  father  said,  “You  are  not  going  crazy  in  here.  I  will 
give  you  30  minutes  to  get  out.  ” 

Q.  You  testified  that  Commander  Dewey  made  a  lunge 
at  him  A.  I  would  say  it  was. 

*  Q.  You  did  testify  to  that  on  your  direct  examination. 

A.  Yes,  I  did  say  he  lunged  at  him. 

1127  Q.  Did  Edward  do  anything?  A.  Edward  came  on 
in  the  room,  following  his  father. 

Q.  Did  Edward  do  anything  when  his  father  made  the 
►  lunge  at  “Tate”?  A.  Didn’t  do  a  thing.  He  did  not  do  any 

more  than  I  did. 

Q.  Wrhatdid“Tate”do?  A.  Not  a  thing. 

Q.  Did  he  strike  his  father?  A.  No,  he  did  not. 

Q.  Did  he  ward  off  a  blow  from  his  father?  A.  No,  he 
did  not. 

k  Q.  Did  his  father  attempt  to  strike  him?  A.  No,  he  did 

not. 
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Q.  What  do  you  mean  “made  a  lunge  at  him”?  A.  He 
said,  “You  are  not  going  crazy  in  here.”  He  pressed  his 
body  forward,  when  he  said  it.  No  one  was  struck. 

Q.  What  did  “Tate”  then  do?  A.  He  ran  into  his  bed¬ 
room. 

Q.  Now,  I  believe  on  direct  examination  you  said  you 
saw  him  in  there  packing  his  trunk;  correct?  A.  Yes,  I 
saw  him  there  a  few  minutes  later.  I  went  to  the  bathroom, 
or  went  down  there  for  some  reason. 

I  can  tell  you  the  reason  I  saw  him.  It  happened  that 
Edward  had  gone  in  there  and  had  taken  his  mother’s 
and  father’s  pictures  off  the  wall. 

1128  Q.  In  Edward’s  room?  A.  No,  “Tate’s”  room. 
Q.  He  took  the  pictures  off  the  wall?  A.  Edward 

Dewey.  We  heard  a  noise  and  Edward  came  back  and  said 
“Tate”  had  knocked  the  pictures  off  one  side  of  the  trunk. 
I  passed  by  and  glanced  in,  and  that  is  the  reason. 

Q.  And  you  saw  him  packing  his  trunk?  A.  In  front  of 
this  trunk.  It  was  open.  I  saw  the  pictures  and  glass  on  the 
floor. 

Q.  Did  he  remain  there  packing  until  he  left?  A.  Yes,  sir. 
Q.  He  left  and  took  his — what  did  he  take  with  him?  A. 
Golf  bag,  golf  sticks,  and  he  took  a  bag  he  always  kept 
locked  with  him,  a  zipper  bag.  He  had  another  he  always 
kept  open. 

Q.  And  he  left  his  trunk?  A.  I  think  he  left  his  trunk  and 
that  was  called  for  by  an  expressman. 

Q.  And  he  packed  up  his  bags  in  his  bedroom  and  went 
out  of  the  apartment?  A.  Right. 

Q.  Did  he  ever  go  back  into  the  kitchen  before  he  left?  A. 
I  would  not  know.  There  is  a  back  hallway. 

1129  Q.  It  does  not  go  into  the  kitchen?  A.  Yes,  it  does. 
You  can  go  back  to  the  bedrooms  without  even  being 

seen. 

Q.  How  many  doors — 

Mr.  Hilland :  (Interposing)  Let  her  finish. 

Mr.  Clark :  I  did  not  realize  she  had  not  finished. 
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The  Witness:  Well,  I  had  said  you  could  go  from  the 
two  bedrooms  into  this  back  hall  and  into  the  pantry  with¬ 
out  being  seen  by  anyone. 

Q.  Where  were  you  at  the  time ?  A.  Which  time? 

Q.  After  you  saw  him  packing  his  bags.  Where  did  you 
go  ?  A.  Back  to  the  living  room. 

►  Q.  And  you  were  in  the  living  room?  A.  Yes,  sir. 

Q.  And  there  is  a  door  from  the  living  room  into  the  hall? 
A.  You  are  very  wrong.  You  want  the  truth  of  this  and  I 
certainly  intend  to  give  it  to  you. 

As  you  come  into  the  apartment  proper,  there  is  a  door 
there,  a  hallway  that  leads  into  the  library. 

In  the  front  of  the  apartment,  you  walk  through  a  very 
wide  door,  which  is  twice  the  width  of  these  two  windows 
together  (indicating)  without  the  middle. 

1130  Once  you  get  into  the  living  room  there  is  another 
wide  space  which  leads  into  the  dining  room. 

►  This  hallway  and  door  lead  into  the  kitchen,  and  there 
is  a  complete  block  there,  of  at  least  eight  or  nine  feet, 
wherein  you  can  come  from  the  two  bedrooms  and  bath  to 
the  kitchen  and  pantry,  and  one  of  the  things  which  always 
made  it  so  attractive  to  the  family  is  to  have  people  in  the 
front  and  not  be  seen. 

The  apartment  is  up  here  and  you  can  view  it.  I  have  told 
k  you  exactly  as  it  is. 

Q.  How  long  after  this  occurrence  did  Tate  leave  the 
apartment?  A.  Anywhere  about — I  can’t  be  sure  of  this — 
within  30  to  45  minutes ;  something  like  that. 

Q.  On  your  direct  examination,  I  think  you  said  35  min- 
t  utes.  A.  I  think  I  said  30,  35  or  40.  But  I  couldn’t  be  sure. 

Q.  Now,  it  was  not  longer  than  that?  A.  I  don’t  think  it 
was. 

Q.  And  you  were  in  the  living  room  during  all  that  period 
of  time  ?  A.  Except  the  time  I  am  telling  you  about. 

Q.  That  is  when  you  went  to  the  bathroom?  A.  When  I 
passed  and  saw  on  the  floor  what  Edward  said  hap- 

1131  pened. 
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Q.  Did  yon  hear  him  leave  his  room?  A.  Hear  him? 

Q.  Did  yon  hear  him  go  ont  of  his  room  back  to  the 
kitchen  or  anywhere  else?  A.  He  was  getting  his  things  to¬ 
gether.  I  was  going  back  to  the  bath  and  down  the  hall. 

Q.  Did  yon  hear  him  go  into  the  kitchen?  A.  That  is  where 
he  kept  his  whisky.  I  judge  he  did. 

Q.  I  don’t  want  yonr  judgment.  I  want  to  know,  did  yon 
hear  him  go  into  the  kitchen?  A.  I  assume  he  did. 

The  Court:  Is  that  a  surmise?  Yon  either  know  or  yon 
do  not  or  yon  have  no  recollection;  which  is  it? 

The  Witness :  All  of  his  things  were  gone  from  the  kitchen. 
There  is  no  reason  to  suppose  he  did. 

By  Mr.  Clark: 

Q.  Yon  have  no  recollection  of  it?  A.  I  wasn’t  with  him. 

Q.  And  when  he  went  ont,  he  was  carrying  his  golf  bag 
and  a  zipper  bag;  correct?  A.  Carrying  a  zipper  bag  that 
we  had  all  noticed  he  kept  locked. 

Q.  And — 

Mr.  Hilland  (interposing) :  Yonr  Honor,  he  is  cut- 
1132  ting  her  off. 

Mr.  Clark :  I  don’t  want  to  cut  her  off. 

The  Court:  Just  a  moment.  Were  yon  cut  off  from  an 
answer? 

The  Witness :  I  will  leave  that  to  yon.  Yon  are  the  Jndge. 

The  Court:  I  don’t  know  whether  yon  finished  or  not.  Is 
there  anything  else  yon  want  to  say? 

(Witness  hesitating.) 

The  Court:  Will  yon  read  back  that  last  question  and 
answer? 

(Thereupon  the  reporter  read  the  question  and  answer 
referred  to,  as  follows :) 

“Q.  And  when  he  went  ont,  he  was  carrying  his  golf  bag 
and  a  zipper  bag;  correct?  “A.  Carrying  a  zipper  bag  that 
we  had  all  noticed  he  kept  locked.  ’  ’ 

The  Court :  Is  there  anything  else  yon  want  to  add  ? 

The  Witness :  No,  I  think  that  is  the  answer. 

The  Court :  Go  ahead,  Mr.  Clark : 
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By  Mr.  Clark: 

Q.  Now,  when  yon  first  went  into  the  kitchen,  yon  testi¬ 
fied  yon  saw  a  bottle  in  his  hand. 

Will  yon  describe  that  bottle?  A.  Yes,  sir,  a  bottle  abont 
that  high  (indicating) . 

1133  The  Conrt :  That  wonld  be  eight  or  ten  inches. 

The  Witness:  No,  sir;  I  think  it  was  aronnd  abont 
seven  or  eight  inches. 

By  Mr.  Clark: 

Q.  Seven  or  eight  inches  high?  A.  Yes. 

Q.  How  large;  how  wide  was  the  bottle?  A.  Well,  it  was 
a  bottle  proportionately  in  width  to  the  height.  I  wonld  say 
two  and  a  half  or  three  inches,  something  like  that. 

Q.  Ronnd  like  a  milk  bottle?  A.  No,  it  was  a  bottle  that 
I  hadn’t  seen  in  my  lifetime, — anything  of  that  amount — 
I  mean  that  yon  wonld  nse  to  pnt  anything  in.  It  was  an 
abnormal  bottle. 

Q.  I  think  yon  said  it  was  two  to  three  inches  wide?  A. 
Every  bit  of  that. 

Q.  How  thick  was  it?  A.  I  wonld  say  a  good  two  inches 
thick  or  more. 

Q.  Did  yon  notice  anything  in  the  bottle?  A.  Yes. 

Q.  What  color  was  it?  A.  The  bottle  was  abont  more  than 
a  third  down  as  I  noticed  it. 

Q.  In  other  words,  two-thirds  full?  A.  Two-thirds  fnlL 
I  noticed  it  wasn’t  full.  Better  to  say  that  because  I 

1134  can’t  be  definite  as  to  what  was  in  there.  It  wasn’t 
fnlL 

Q.  Was  it  liquid  or  powder?  A.  Liquid,  clear  liquid. 

Q.  What  color  was  it?  A.  I  wouldn’t  say.  I  could  see  that 
it  was  fluid.  I  could  see  through  it. 

Q.  The  color  of  water?  A.  Well,  it  had — it  wasn’t  the 
clearest  water  I  have  seen.  I  will  pnt  it  that  way. 

The  reason  why  I  say  that :  I  have  been  called  on  to  judge 
shades,  in  the  paintings  of  old  masters;  so  I  know  colors. 
Q.  At  the  time  yon  went  into  the  kitchen,  was  the  top  open 
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or  closed?  A.  He  had  the  bottle  in  his  hands,  open  in  his 
hands.  His  hands  were  shaking. 

Q.  Did  the  bottle  have  a  cap?  A.  It  did  not. 

Q.  Did  yon  see  the  cap?  A.  I  don’t  know  that  I  looked 
for  the  cap. 

.Q.  You  saw  the  bottle  open?  A.  There  was  no  top  on  it. 
I  saw  it  open  in  his  hands.  He  seemed  to  be  stymied  more 
or  less. 

Mr.  Clark :  I  want  yon  to  tell  exactly  what  yon  saw, 

1135  Mrs.  Dewey.  I  don’t  want  yon  to  say  what  it  ap¬ 
peared  to  be. 

The  Witness:  I  hadn’t  intended  to  go  beyond  the  bottle. 
By  Mr.  Clark : 

Q.  It  was  open  in  his  hand?  A.  Yes,  sir. 

Q.  He  had  a  bottle  in  his  right  hand  and  spoon  in  his  left? 
A.  I  don’t  recall  which  hand  he  had  the  spoon  in. 

Q.  Was  there  anything  in  the  spoon?  A.  That  I  can’t 
be  snre  of.  All  I  know  is  that  I  saw  the  spoon. 

Q.  Was  anything  else  there?  A.  Yes,  some  orange  juice. 
Q.  What  was  the  orange  jnice  in?  A.  In  glasses. 

Q.  How  many?  A.  I  don’t  know  how  many.  I  know  I  had 
prepared  the  orange  jnice  the  night  before  after  I  prepared 
dinner. 

Q.  Did  yon  pnt  it  in  glasses?  A.  No,  in  a  milk  bottle  that 
we  kept  for  that  purpose. 

Q.  Was  it  in  that  bottle?  A.  No,  out  in  some  glasses.  How 
many  I  don’t  know,  and  I  saw  the  bottle  or  orange  jnice 
sitting  on  the  table. 

Q.  Where  was  that,  the  table  in  front  of  Mr.  Dewey?  A. 
On  the  table  there  where  he  was  standing. 

1136  Q.  Did  yon  see  the  top  of  the  bottle  down  there? 
A.  The  bottle  he  had  in  his  hand? 

Q.  Yes.  A.  I  can’t  recall  I  did. 

Q.  Had  yon  ever  seen  that  bottle  before?  A.  I  can’t  say 
I  had  seen  that  bottle  before. 

Q.  Had  yon  seen  a  bottle  that  resembled  it  before?  A.  I 
can’t  say  I  had  seen  that  bottle  before. 
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Q.  Had  yon  seen  a  bottle  that  resembled  it  before?  A.  He 
was  always  taking  medicine  and  carrying  bottles  around. 
Whisky  bottles  too. 

Q.  Had  you  seen  a  bottle  like  this  on  any  previous  occa¬ 
sion?  A.  Yes. 

Q.  Where  were  they?  A.  Around  the  dinner  period. 

Q.  Where  were  they  kept?  Where  did  he  keep  them?  A. 
He  kept  them  in  a  separate  bag  he  kept  all  of  his  medicines 
in.  He  had  another  zipper  bag  just  like  it,  which  he  always 
kept  locked. 

Q.  You  saw  them  in  this  zipper  bag,  similar  to  the  aver¬ 
age  bottle?  A.  I  can’t  say  how  similar  it  was.  The  zipper 
bag  had  bottles. 

I  know  when  he  came  back  from  North  Carolina 
1137  he  wasn’t  well  He  was  taking  medicine  and  seeing 
doctors. 

Q.  Bid  you  see  any  label  on  this  bottle?  A.  The  morning 
this  thing  happened? 

Q.  The  bottle  in  his  hand  when  this  happened.  A.  I  don’t 
think  I  did.  I  recall  he  was  standing  just  like  that  I  could 
see  through  that  bottle.  I  remember  distinctly  it  did  not 
have  a  label,  because  I  could  see  through  it 

That  was  the  thing  that  let  me  know  it  wasn ’t  full. 

Q.  Where  is  that  bottle  now?  A.  I  don’t  know. 

Q.  Bid  you  see  it  ever  after  you  saw  it  in  his  hand?  A. 
No,  sir,  I  did  not 

Q.  Bid  you  go  to  the  kitchen  to  see  if  it  was  there?  A.  I 
did  not 

Q.  Bid  you  go  to  look  to  see  if  the  spoon  was  there?  A. 
We  went  after  he  left  and  everything  was  gone. 

Q.  You  went  to  the  kitchen  after  he  left?  A.  He  got  out 
of  there  in  a  hurry. 

The  Court :  Let  me  ask  you  something  at  this  point  I  am 
sorry  to  interrupt  you. 

You  testified  he  went  immediately  from  the  kitchen  into 
the  living  room ;  jumped  in  a  chair,  pulled  his  legs  up,  put 
his  hands  on  his  head,  and  said,  “I  think  I  am  going  crazy”. 
Where  was  the  bottle  while  that  was  going  on? 
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1138  The  Witness:  I  don’t  know.  It  must  have  been  in 
the  kitchen. 

The  Court :  Did  you,  Commander  Dewey,  or  Edward,  go 
in  the  kitchen  and  look  for  it? 

The  Witness :  I  didn ’t ;  I  don ’t  know  what  Edward  did. 
The  Court :  Theodore  did  not  have  it  in  his  hands  when 
he  ran  to  wherever  he  put  his  hands  up? 

The  Witness:  I  didn’t  see  it — but  he  did  go  from  the 
living  room  into  the  bedroom  to  pack  his  things. 

The  Court :  When  he  ran  out  of  the  kitchen ;  did  the  Com¬ 
mander  and  your  husband  stay  in  the  kitchen? 

The  Witness :  They  followed  immediately  into  the  living 
room. 

The  Court:  And  he  didn’t  take  the  bottle? 

The  Witness:  No,  Your  Honor. 

The  Court:  Go  ahead  (addressing  counsel). 

By  Mr.  Clark: 

Q.  When  you  went  in  there  after  he  left,  did  you  see  the 
bottle?  A.  We  did  not  find  it. 

Q.  Did  you  see  the  spoon?  A.  No,  I  don’t  think  we  did. 
The  table  was  perfectly  clear  except  for  the  bottle  of  orange 
juice  and  the  glasses  were  there. 

Q.  Was  the  orange  juice  in  the  glasses?  A.  No, 

1139  they  had  been  emptied. 

Q.  You  noticed  that  immediately  after  he  left?  A. 
I  noticed  the  glasses  there  and  that  was  the  time  we  noticed 
the  three  glasses.  That  was  the  time  we  counted  the  glasses. 
The  orange  juice  and  the  milk  bottle  was  there.  He  must 
have  come  in  and — 

Mr.  Clark :  Mrs.  Dewey,  I  want  you  to  be  very  accurate 
about  it 

The  Witness :  Nobody  wants  to  be  more  accurate  than  I 
do. 

By  Mr.  Clark : 

Q.  Did  you  see  the  top  of  the  bottle  anywhere  around? 
A.  No,  sir. 


Q.  The  first  time,  when  you  went  to  look  for  the  bottle? 
A.  No. 

Q.  Who  was  with  you?  A.  All  three  of  us.  We  thought  of 
that  immediately  and  went  to  look. 

Q.  And  you  dicing  see  the  bottle?  A.  No,  sir. 

Q.  Nor  the  top?  A.  No. 

Q.  But  you  saw  the  empty  glasses?  A.  Yes,  sir. 

Q.  In  which  there  had  been  liquid?  A.  We  did. 

1140  Q.  You  did  not  save  them  for  analysis?  A.  No,  be¬ 
cause  they  were  rinsed  out  and  that  was  why  we  did 

not  press  charges  against  him. 

Q.  You  saw  they  had  been  rinsed  out?  A.  We  certainly 
did. 

Q.  Had  you  heard  him  go  into  the  kitchen  while  you  were 
in  the  living  room?  A.  No,  as  I  tell  you:  If  you  go  to  see 
that  apartment,  you  will  see  what  I  am  trying  to  tell  you. 

Q.  The  dining  room  is  across  the  corridor  from  the  kit¬ 
chen?  A.  No,  a  wall  separates  the  kitchen  and  dining  room. 
Then  you  have  to  walk  through  a  door  into  the  hall,  and  then 
into  the  pantry  and  that  hall  continues  down  to  the  two  bed¬ 
rooms  and  bathroom  and  then  you  have  this  big  hall  which 
separates  the  library. 

That  is  one  thing  that  makes  that  apartment  so  attractive. 
Q.  Are  you  through?  A.  Yes,  sir. 

Q.  During  the  35  or  40  minutes  that  Mr.  Theodore  Dewey 
was  back  in  this  bedroom  packing  his  bag,  nobody  went 
there  to  look  at  the  bottle  or  to  examine  it  or  to  put  it  away 
or  preserve  it?  A.  When  things  like  that  happen — 

1141  Q.  (Interposing)  Did  they,  Mrs.  Dewey?  A.  No, 
they  did  not.  No. 

Q.  And  you  made  no  report  to  any  authorities  concerning 
this  incident?  A.  Yes,  we  discussed  it  with  each  other. 

Q.  I  am  talking  about  the  authorities.  You  talked  to  Com¬ 
mander  Dewey,  of  course?  A.  We  all  discussed  it  at  that 
time.  My  then  husband  had  had  what  you  might  call  a  smat¬ 
tering  of  law. 

The  Court:  What? 

The  Witness:  A  smattering  of  law. 
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By  Mr.  Clark : 

Q.  He  was  attending  the  National  University  Law 
School?  A.  His  father  was  going  immediately  to  the  police, 
bnt  Edward  said,  “Dad,  your  evidence  is  gone.  Maybe  a 
little  knowledge  is  a  bad  thing,  but  I  think  it  is  one  of  those 
things  that  we  are  going  to  have  to  accept  and  make  the  best 
of  it.” 

Q.  So  you  did  not  go  to  law  because  you  were  told  by 
Edward  that  you  couldn’t  prove  it?  A.  Of  course  we  could 
not  prove  it. 

Q.  Yet  you  have  told  that  story  to  numerous  other  people 
knowing  you  could  not  prove  it  in  the  law,  have  you  not?  A. 

Certainly.  We  couldn’t.  I  am  not  trying  to  deny  I 
1142  would  have  done  something  myself.  Don’t  think  I 
wouldn’t  have. 

The  Court  (Interposing) :  While  on  that  subject  let  me 
ask  you  something  else : 

You  testified  over  a  period,  as  I  recall,  of  years  Theodore 
stalked  you  and  followed  you;  you  had  to  move  from  one 
hotel  or  apartment  to  another:  did  you  ever  report  that  to 
the  police? 

The  Witness :  Yes,  Your  Honor.  When  I  was  living  at 
the  Shoreham  Hotel — I  think  Mr.  Hilland  has  the  report  of 
Police  Officer  Shipley. 

Mr.  Hilland :  Does  it  refresh  your  recollection  that  his 
name  was  Shipmen? 

The  Witness :  Yes,  Your  Honor,  I  did. 

The  Court:  When  was  that? 

The  Witness:  That  was  when  I  was  at  the  Shoreham 
Hotel. 

May  I  speak  with  you? 

The  Court:  When  was  it;  I  mean  what  year? 

Mr.  Hilland :  I  can  refresh  your  recollection  about  it,  if 
you  wish. 

Mr.  Clark  (interposing) :  I  was  about  to  cover  the  epi¬ 
sode  of  the  alleged  stalking,  Your  Honor. 

The  Court :  I  beg  your  pardon. 
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Mr.  Clark :  That  is  all  right.  I  am  not  going  to  let  it  go 
unexplored. 

1143  By  Mr.  Clark: 

Q.  Now,  in  your  direct  examination  you  testified  as 
to  the  statement  concerning  putting  flowers  on  Commander 
Dewey’s  wife’s  i ‘skeleton”;  when  did  that  episode  occur? 
A.  That  occurred  when  Theodore  Macrea  Dewey  was  up  here 
for  a  long  visit,  either  sometime — he  was  referring  to  some¬ 
time  when  a  big  amount  of  money  had  been  spent  for  his 
mother’s  grave. 

Q.  When  was  the  conversation  concerning  it?  A.  It  was 
at  dinner. 

Q.  Where?  A.  In  the  Commander’s  home  in  the  Marl¬ 
borough,  I  think.  I  think  that  is  where  we  were  having  din¬ 
ner. 

Q.  Who  was  present?  A.  The  Commander,  Edward  Brad¬ 
ley  Dewey,  my  husband,  and  I — he  wasn’t  my  husband  then, 
however,  my  fiance. 

Q.  When?  A.  I  think  1929  or  1930. 

Q.  When  did  you  become  engaged  to  Edward  Bradley 
Dewey,  first?  A.  I  was  to  have  become  engaged  and  was  to 
have  it  announced,  and  I  think  Mr.  Hilland  has  a  photo¬ 
graph  of  me  which  was  to  have  been  used  in  the  paper. 

It  was  after  Theodore  Macrea  Dewey  was  called 

1144  home — 

Mr.  Clark  (interposing) :  I  merely  asked  the  date 
you  became  engaged  to  Edward  Bradley  Dewey. 

The  Witness :  It  was  never  announced. 

The  Court:  Just  a  minute!  It  does  not  matter  whether 
it  was  announced  or  not.  When,  as  between  the  two  of  you, 
was  it  that  you  agreed  to  be  married? 

That  is  when  you  are  supposed  to  have  become  engaged. 

The  Witness:  About  1931  or  ’32.  We  decided  about  that 
period. 
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By  Mr.  Clark : 

Q.  This  was  in  1929  that  yon  had  this  dinner  at  the  Marl¬ 
borough?  A.  I  can’t  confine  it  to  the  year.  It  was  1929  or 
1930. 

Q.  What  time  of  year  was  this?  A.  I  can’t  qnite  place  the 
year. 

Q.  Aronnd  Decoration  Day?  A.  It  might  not  have  been 
becanse  he  was  taking  his  father  to  task.  I  imagine  he  felt 
the  flowers  on  the  grave  cost  too  much  and  he  did  not  like  it 

Q.  Now  yon  have  testified  to  a  specific  dinner  when  this 
specific  subject  was  mentioned. 

Was  it  late  or  early  in  the  year?  A.  I  wouldn’t  know.  I 
know  I  left  the  table  becanse  of  it  and  went  on  home. 

1145  Q.  At  what  stage  of  the  dinner  did  this  conversa¬ 
tion  come  np?  A.  I  judge  about  the  soup  course. 

Q.  It  was  early  in  the  dinner?  A.  It  certainly  was. 

Q.  Who  brought  up  the  subject?  A.  Well,  I,  I  think,  the — 
the — the  Commander.  He  was  saying  something — he  was 
so  pleased  with  the  beautiful  flowers  we  had  put  on — some¬ 
thing  of  the  sort.  I  think  the  year  before  he  was  referring 
to.  Theodore  asked  how  much.  I  think  he  said  twenty  or 
twenty-five  dollars;  they  were  beautiful  flowers  for  the 
money — that  he  was  referring  to. 

Q.  When  Theodore  made  this  statement,  what  did  he  say? 

Had  you  had  any  part  in  the  conversation  concerning  this 
particular  matter  of  the  flowers  for  Mrs.  Dewey’s  grave? 
A.  No ;  as  the  Commander  sat  down  to  dinner,  he  was  just 
saying  how  pleased  he  was  to  get  the  flowers,  the  beautiful 
flowers  for  that  amount  of  money. 

Q.  Was  anything  else  said  until  Theodore  Macrae  Dewey 
made  that  statement?  A.  The  Commander  commented  how 
beautiful  they  were  for  the  amount  of  money  and  Theodore 
asked  how  much  was  spent  and  the  Commander  said  in  the 
neighborhood  of  twenty  or  twenty-five  dollars. 

1146  Q.  What  next  was  said?  A.  Theodore  Dewey  said, 
“The  idea,  Dad,  putting  all  that  money  on  a  skele¬ 
ton.” 


Q.  You  heard  him  say  that?  A.  Yes. 

Q.  You  are  positive?  A.  I  am  positive.  I  got  up  and  left. 

Q.  What  did  Commander  Dewey  say,  what  did  he  reply? 
A.  He  did  not  reply. 

Q.  He  did  not  reply,  and  you  got  up  before  Commander 
Dewey  replied  about  that —  A.  Don ’t  you  have  something 
either — (addressing  Mr.  Hilland). 

The  Court:  Don’t  ask  Mr.  Hilland. 

By  Mr.  Clark: 

Q.  Your  reply  is  you  did  not  hear  Commander  Dewey 
reply  to  that  remark?  A.  That  is  my  testimony  and  the 
truth. 

Q.  Isn’t  it  a  fact  that  that  never  happened?  A.  That  is 
not  a  fact,  Mr.  Clark. 

Q.  Have  you  been  to  the  cemetery  in  company  with  Com¬ 
mander  Dewey,  Mr.  Edward  Bradley  Dewey  and  Theodore 
Macrea  Dewey  in  the  early  days  of  your  acquaintanceship 
with  them?  A.  Other  than  the  year  I  was  at  Char- 
1147  lottesville,  Virginia,  from  the  time  I  met  Edward 
Bradley  Dewey,  I  never  missed  one  Decoration  day 
in  going  to  decorate  her  grave. 

The  Court:  Mrs.  Dewey,  the  question  is:  Did  you  and 
Commander  Dewey  and  Edward  Bradley  Dewey  and  Theo¬ 
dore  Macrea  Dewey  go  to  the  cemetery  where  their  mother 
is  buried? 

Now,  that  is  all  there  is  to  the  question.  You  can  answer 
yes  or  no. 

*ffhe  Witness:  But,  Your  Honor,  Theodore  never  went 
with  us. 

The  Court:  Your  answer  is,  he  never  went  with  you? 

The  Witness :  No,  he  never  went  with  us. 

The  Court:  You  have  answered  it 


1148  By  Mr.  Clark : 

Q.  Now,  Mrs.  Dewey,  you  have  testified  that  the 
Commander  spoke  to  you  about  the  changing  of  the  benefi- 
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ciary  of  ids  life  insurance,  prior  to  the  time  he  did  it  in  the 
summer  of  1937. 

Mr.  Hilland :  1936,  Mr.  Clark. 

Mr.  Clark :  1936, 1  stand  corrected. 

By  Mr.  Clark: 

Q.  At  that  time  did  you  tell  him  that  you  were  going  to 
get  an  annulment  from  Edward?  A.  I  don’t  recall  the  time 
of  the  summer  it  was  that  he  told  me  about  it.  But  due  to 
my  health  and  the  fact  that  the  marriage  had  not  been  con¬ 
summated  and  I  was  in  no  condition  to  remain  married  and 
possibly  have  a  child  and  then  be  responsible  for  it,  with 
things  like  they  were,  it  was  known  that  I  was  going  to  have 
an  annulment.  I  was  placed  in  a  very  unusual  position. 

Q.  Well,  did  you  tell  Commander  Dewey  at  that 
1149  time  that  you  were  going  to  have  your  marriage  to 
Edward  annulled?  A.  Well,  I  think  that  I — you  mean 
in  the  summer  or  any  time  before?  I  can’t  remember  when 
he  told  me,  or  asked  me  if  he  couldn’t  give  me  half  of  it 
I  really  can’t.  He  just  asked  me,  told  me  he  was  going  to 
give  me  half  of  it.  And  I  said  in  that  I  am  not  going  to  he 
in  the  family  and  unless  my  health  improves  or  unless  the 
set  of  circumstances  change,  I  can’t  explain  anything  to  you 
about  what  I  will  do.  I  said  I  would  rather  you  do  with  it, 
don’t  leave  it  to  me.  And  I  meant  it. 

Q.  Had  you  previous  to  that  time  told  him  you  intended 
to  get  an  annulment  from  Edward?  A.  I  can’t  tell  you. 
After  this  happened  the  Commander  was  far  from  well,  and 
I  was  too. 

Q.  You  mean  after  what  thing  happened?  A.  After 
Theodore  Macrea  Dewey  was  caught  and  said  to  us  what 
he  did.  And  we  had  been  ill  before  that. 

Q.  Mrs.  Dewey,  Commander  Dewey  hadn’t  been  well  be¬ 
fore  that,  had  he?  A.  Before  what? 

Q.  Before  April,  1936.  A.  He  had  been  failing  for,  oh, 
about  three  years  or  more. 


Q.  He  had  a  very  serious  attack  of  pneumonia  in 

1150  1934,  did  he  not?  A.  Well,  he  had  been  losing  blood 
before,  you  know.  He  had  been  bleeding  before  he 

had  the  pneumonia. 

Q.  But  he  had  pneumonia  in  1934.  A.  Yes,  he  had  pneu¬ 
monia,  but  he  had  been  bleeding  before. 

Q.  He  was  quite  ill  at  that  time?  A.  When  he  had  pneu¬ 
monia? 

Q.  Yes.  A.  He  must  have  been,  because  his  son  Edward 
took  him  from  the  dispensary  and  took  him  right  to  the  hos¬ 
pital.  And  the  doctor  said  he  had  had  pneumonia  for  five  or 
six  days  and  was  walking  around  with  it. 

Q.  And  he  was  still  far  from  well  after  this  event  you 
have  referred  to?  A.  He  was  far  removed  from  well.  You 
will  have  to  take  my  word  for  it.  And  there  are  some  snap¬ 
shots  here  showing  he  was. 

Q.  He  also  had  an  attack  of  bleeding  back  in  1933,  had  he 
not?  A.  He  was  failing,  and  he  began  to  fail  in  health  back 
in  1933,  and  I  was  failing  fast  at  that  time.  Would  you 
rather  I  stop? 

Q.  No,  I  would  rather  you  finish.  A.  I  recall  in  about  1934 
there  was  one  evening  after  dinner,  and  he  had  been 

1151  feeling  badly  for  two  or  three  days  and  I  was  having 
pains  in  my  stomach  and  he  was  having  gas  in  his 

intestines,  and  it  was  the  first  time  I  really  became  ac¬ 
quainted  with  the  word  hypochondria,  and  Tate  told  his 
father  that  the  word  was  coined  for  him,  and  that  I  was  a 
hypochondriac.  And  I  went  to  the  dictionary  and  looked  it 
up  and  do  you  know  the  meaning  of  it? 

Q.  That  was  the  first  time  you  had  known  the  meaning  of 
it?  A.  Well,  I  had  heard  of  it,  and  I  looked  it  up  in  the 
dictionary,  and  it  is  defined  as  someone  who  thinks  there  is 
something  wrong  with  him  but  there  is  nothing  wrong  with 
him. 

Q.  He  didn’t  use  that  term  for  his  father,  did  he?  A.  Yes. 
He  said  the  word  hypochondria  was  for  him,  and  he  told  me 
I  was  a  hypochondriac. 


570 


i  Q.  Isn’t  it  true  that  Theodore  sent  him  back  from  Ver¬ 
mont  in  1933  and  sent  him  to  Dr.  Howe?  A.  He  took  him  to 
Dr.  Howe  every  time  he  was  sick. 

Q.  He  took  him  in  1933,  brought  him  back  from  Vermont 
and  took  him  to  Dr.  Howe,  did  he  not?  A.  I  judge  he  did. 
He  went  to  Gallinger  Hospital  and  he  had  the  polypus 
touched  up  in  his  bladder  and  naturally — 

Q.  Those  were  polypus  in  his  bladder?  A.  That  is  what 
they  called  them,  yes. 

1152  Q.  He  wasn’t  operated  on  at  that  time?  A.  He 
wasn’t  operated  on.  He  was  only  there  two  or  three 

days,  and  he  got  up  and  left  under  his  own  power,  because 
he  didn’t  like  it 

Q.  Now,  just  confine  it  to  what  you  know.  Was  he  oper¬ 
ated  on  as  a  result  of  this  bleeding  that  he  had  in  1933?  A. 
Commander  Dewey  told  us  that  they  touched  up  these 
places  in  his  bladder  with  a  caustic  stick,  or  something.  I 
don’t  know  what  they  did.  They  went  into  his  bladder  and 
touched  up  these  spots. 

Q.  Well,  of  course,  I  don’t  know  what  he  did  either,  and 
I  don’t  think  it  is  material.  But  he  did  receive  treatment 
for  that?  A.  Two  or  three  days.  I  think  the  records  are 
there. 

Q.  And  he  went  back  on  a  number  of  occasions  and  had 
treatments  by  Dr.  Howe,  did  he  not?  A.  I  don’t  know  about 
that.  I  know  about  the  Gallinger — the  Garfield  Hospital,  I 
think  it  was,  where  he  was. 

Q.  And  then  he  was  again  ill  with  pneumonia  in  1934,  was 
he  not?  A.  Yes. 

Mr.  Hilland:  He  has  been  over  that,  Your  Honor.  He 
has  been  over  that  since  lunch — 1934,  the  pneumonia. 

Mr.  Clark:  I  am  following  the  change,  Your  Honor.  I 
have  covered  it. 

1153  The  Court :  All  right. 

By  Mr.  Clark: 

Q.  In  1935,  was  he  not  also  ill  with  bleeding?  A.  Well,  in 
1935, 1  know  very  little  other  than  what  I  heard,  and  I  didn’t 
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see  him  but  once  in  1935,  at  the  Naval  Hospital.  And  he 
was  bleeding  then.  Jnst  once. 

Q.  This  illness  in  1936,  after  the  occurrence  that  yon  have 
spoken  of  in  April,  was  the  fourth  straight  year  that  he  had 
been  in  ill  health,  was  it  not?  A.  Are  you  speaking  about 
1936,  when? 

Q.  In  the  summer  of  1936  when  he  discussed  the  change 
of  his  beneficiary  with  you?  A.  You  say  he  was  ill  then? 

Q.  You  told  me  on  your  examination  that  he  was  ill  after 
this  affair —  A.  Oh,  I  thought  you  said  he  had  a  bleeding 
spell  then.  No,  he  hadn’t.  He  was  ill  from  what  he  had  been 
through,  and  he  was  for  two  or  three  years. 

Q.  Well,  he  was  ill  for  three  or  four  years,  was  he  not?  A. 
Yes,  and  he  was  yet  an  ill  man  and  he  also  remained  so  for 
several  years ;  no  more  bleeding  spells,  though. 

Q.  Mrs.  Dewey,  on  your  direct  examination,  in  answer  to 
the  question:  When  did  you  first  learn  that  Commander 
Dewey  had  changed  the  designation  of  beneficiary  on  his 
insurance  to  name  his  son  Edward  only?  A.  I  never 
1154  knew  when  he  changed  it.  He  merely  asked  me  this 
question. 

Q.  This  is  a  question  which  Mr.  Hilland  asked  you  on 
your  direct  examination.  A.  Oh,  I  thought  you  were  finished. 

Q.  Didn’t  you  reply: 

“Sometime  in  the  summer  of  1936  he  said  he  was  changing 
it,  and  he  was  going  to  give  me  half  of  it.  And  I  told  him 
that  I  would  under  the  set  of  circumstances  like  to  have  an 
annulment  from  my  husband  I  wasn’t  well,  and  that  I  felt 
that  he  should  leave  that  to  someone  else”.  A.  Well,  that  is 
the  sum  and  substance — 

Q.  “ — that  I  might  not  even  be  in  the  family.”  A.  That 
is  the  sum  and  substance  of  what  I  just  told  you  here.  I 
don’t  know  which  came  first  It  had  been  discussed  before, 
my  annulment. 

Q.  You  had  told  Commander  Dewey  that  you  were  going 
to  have  an  annulment  from  your  husband  Edward?  A.  It 
had  been  discussed  for  months  and  weeks  before,  the  night 
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that  we  were  all  in,  and  he  happened  to  bring  that  up  after¬ 
wards,  and  I  said  in  view  of  that  that  I  was  going  to  have 
this  annulment,  I  didn’t  think  it  was  right  for  him  to  leave 
me  any  insurance,  and  I  still  don’t  think  he  should 

1155  have,  at  that  time. 

Q.  Was  the  purpose  of  getting  the  annulment  the 
fact  that  you  were  in  ill  health?  A.  It  was  that  and  also  I  do 
feel  this,  Mr.  Clark,  and  I  am  going  to  ask  you,  please,  not  to 
interrupt  me — and,  Your  Honor,  may  I  speak? 

The  Court :  Just  a  minute. 

The  Witness :  I  feel  that  when  a  person  is  married  and 
they  take  the  responsibility  maybe  of  having  a  child,  that 
they  are  responsible  for  it.  That  child  doesn’t  ask  to  come 
into  this  world,  and  we  adults  didn’t  know  what  to  do  with 
ourselves. 

Now,  that  is  my  answer. 

Mr.  Clark:  Now,  I  move,  Your  Honor,  to  strike  the  last 
part  of  that 

The  Court :  I  will  do  that. 

By  Mr.  Clark: 

Q.  Mrs.  Dewey,  we  appreciate  that  that  is  a  feeling  that 
people  have.  A.  It  is  a  fact 

Q.  Now,  at  the  time  you  married  Edward  B.  Dewey,  were 
you  not  in  poor  health  also?  A.  Certainly.  I  had  started 
failing  just  about  the  time  the  Commander  did.  I  was  in 
very  good  health.  I  was  ready  to  marry  in  1933,  I 

1156  thought. 

Q.  Well,  you  married  him  in  July  of  1935,  did  you 
not?  A.  Yes,  I  married  him  because  I  was  certain  I  would 
die,  and  I  put  my  things  in  order.  I  really  thought  that  mine 
would  be  a  deathbed  marriage.  I  had  no  idea  of  living. 

Q.  Well,  after  you  had  this  annulment  in  Charles  Town, 
West  Virginia,  in  September  of  1936,  you  continued  to  be 
engaged  to  Edward  B.  Dewey?  A.  I  continued  to  be  their 
friend  and  it  was  exactly  like  someone  who  had  gone 
through  a  battle  together  and  they  were  on  the  right  side. 
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My  heart  went  out  to  them.  They  couldn’t  have  servants, 
or  anything,  and  I  couldn’t  have  much  either. 

Q.  Were  you  still  engaged  to  be  married  to  Edward  B. 
Dewey  after  your  annulment  in  September,  1936!  A.  No,  I 
can’t  say  I  was.  But  I  was  their  good  friend. 

Q.  In  the  will  that  Commander  Theodore  G.  Dewey  made 
on  the  29th  day  of  October,  1936,  did  he  not  refer  to  you  as 
his  son’s  fiancee!  A.  Well,  he  considered  me  so,  I  am  sure. 

Q.  Although  just  about  a  month  before  you  had  annulled 
your  marriage  to  his  son!  A.  Yes,  and  he  knew  why,  too. 

He  told  the  truth  in  that  will.  I  read  it. 

1157  Q.  I  have  too. 

Had  you  ever  met  Mrs.  Margaret  Howland  prior  to 
your  trip  to  Montpelier,  or  to  the  lake,  Lake  Willoughby,  in 
1928!  A.  No,  sir,  I  hadn’t. 


Q.  Now,  where  did  you  visit  Mrs.  Howland  in  Vermont! 
Was  it  at  Lake  Willoughby,  or  was  it  at  the  town  house  at 
Montpelier!  A.  It  was  first  at  Greystone,  the  Lake  and — 
yes,  Greystone  was  where  we  visited.  That  was  it. 

Q.  And  that  was  the  first  time  you  had  ever  met  her!  A. 
Yes,  the  first  time. 

Q.  Now,  that  was  in  the  summer  or  late  summer  of  1928! 
A.  That  is  correct. 

Q.  And  at  that  time  were  you  engaged  to  Edward  B. 
Dewey!  A.  Oh,  no.  No,  I  wasn’t.  I  was  trying  to 
1158  make  up  my  mind  about  what  to  do.  He  had  asked 
me  if  I  would  marry  him. 

Q.  He  had,  at  that  time!  A.  He  had,  and  I  was  trying  to 
make  up  my  mind. 

Q.  Now,  I  think  you  testified  that  you  were  first  engaged 
to  him  in  1930,  or  ’31.  A.  I  was  indefinite  about  that 

Q.  Well,  was  it  around  that  time!  A.  Well,  as  a  matter  of 
fact,  my  whole  life  at  that  time  was  planned  along  different 
lines  and  I  wasn’t  thinking  about  marrying  anyone,  and  I 
met  him  and — 
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Q.  So  that  when  you  went  to  Vermont  in  1928,  you  were 
not  thinking  about  marrying  Edward  B.  Dewey?  A.  I  didn’t 
say  that.  I  said  he  had  asked  me  to  marry  him  and  I  was 
considering  it. 

Q.  Didn’t  you  just  say  that  you  weren’t  thinking  about 
marrying  anyone  at  that  time?  A.  I  said  prior  to  when  I 
met  him  I  had  planned  an  entirely  different  life  for  myself, 
an  entirely  different  life. 

Q.  When  did  you  arrive  at  Greystone?  A.  In  the  latter 
part  of  the  summer,  or  the  early  fall  of — 

Q.  What  time  of  day  was  it?  A.  I  can’t  remember 

1159  that,  Mr.  Clark,  for  sure.  Since  you  are  pinning  me 
down  definitely  to  things,  I  couldn’t  say  whether  I  ar¬ 
rived  at  five  or  six  or  seven  or  at  what  time  it  was. 

Q.  Did  you  motor  up?  A.  Yes. 

Q.  When  you  arrived  you  and  Edward  were  together?  A. 
Yes. 

Q.  Commander  Dewey  was  there  already,  was  he?  A.  He 
had  gone  up  ahead,  sometime  ahead. 

Q.  Who  greeted  you  when  you  came  in?  A.  All  of  them, 
I  suppose.  They  had  written  to  me  extending  the  invitation, 
— Aunt  Helen,  as  I  called  her  later,  when  my  apartment  was 
broken  into. 

Q.  And  one  of  the  first  things  you  did  when  you  arrived 
was  to  be  shown  to  your  room?  A.  Oh,  no.  I  was  greeted  by 
the  family. 

Q.  You  met  the  family?  A.  Yes.  I  wasn’t  immediately 
taken  to  my  room  at  all. 

Q.  Shortly  thereafter  you  were  taken  up  to  your  room 
to  clean  up  from  the  motor  trip,  were  you  not?  A.  I  don’t 
remember  doing  any  cleaning  up.  I  don’t  remember  wheth¬ 
er  I  was  in  need  of  any  cleaning  up  after  the  motor  ride,  but 
I  don’t  remember  doing  any  cleaning  up.  I  don’t  remember 
testifying  anything  about  that. 

1160  Q.  I  think  you  testified  that  Mrs.  Howland  showed 
you  to  the  room  you  were  assigned  when  you  got 

there —  A.  No,  that  wasn’t  my  testimony.  She  asked  me  to 
go  to  the  room  that  was  assigned  to  me.  I  didn’t  say  when. 
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Q.  This  was  sometime  after  you  had  been  up  there?  A. 
Yes. 

Q.  How  long  after  you  arrived?  A.  Oh,  a  few  days. 

Q.  And  had  there  been  any  conversation  between  you — 

The  Court :  Just  a  moment 

Read  the  last  question  and  the  answer,  Mr.  Reporter. 

The  Reporter  (Reading) :  How  long  after  you  arrived? 

“Answer:  Oh,  a  few  days.’ ’ 

The  Court:  Now,  I  don’t  know  whether  you  are  thinking 
about  the  same  thing  Mr.  Clark  was.  I  think  the  question 
was:  When  were  you  taken  to  your  room?  You  were  as¬ 
signed  a  room  after  a  few  days. 

The  Witness :  No,  I  was  greeted  by  the  family  and  a  few 
days  later  Margaret  Howland  asked  me  to  go  to  the  room 
that  I  had  been  assigned  as  a  guest,  to  have  a  visit  with  her. 

You  see,  when  I  arrived  they  greeted  me. 

The  Court :  I  understand  that. 

You  had  better  start  again,  because  I  don’t  know  what 
either  one  of  you  are  thinking  about. 

1161  Mr.  Hilland:  The  confusion  resulted  from  Mr. 

Clark  referring  to  something  she  had  said  on  direct 
examination,  and  tied  it  in  with  the  arrivaL 

By  Mr.  Clark : 

Q.  Maybe  this  will  clarify  it:  On  your  direct  examina¬ 
tion,  didn’t  you  testify: 

“The  first  I  was  ever  asked  about  his  business  was  by  his 
sister  Margaret  when  I  visited  her  in  1928.  She  took  me  up 
into  the  room  she  assigned  to  me” —  A.  But  that  is  quite 
different  from  taking  me  when  I  arrived. 

Q.  That  was  not  clear,  and  I  want  to  ask  you  just  about 
that.  She  didn’t  take  you  up  when  she  assigned  the  room  to 
you,  did  she?  A.  I  was  shown  my  room  after  they  greeted 
me,  and  this  was  days  later. 

Q.  And  several  days  later  you  had  a  conversation  with 
her  regarding  Commander  Dewey’s  estate?  A.  She  asked 
me  if  I  would  go  up  to  my  room,  that  she  wanted  to  have  a 
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visit  with  me,  a  private  visit.  I  went  up  to  the  room  that  I 
had  been  using  as  a  guest  in  their  camp  there,  with  her. 

Q,  And  you  did  have  a  conversation  with  her  at  that 
time?  A.  Yes,  sir. 

1162  Q.  And  were  you  and  she  the  only  ones  present?  A. 
Yes,  we  were  the  only  two  in  the  room. 

Q.  Now,  she  invited  you  to  the  room  for  this  conversation, 
did  she?  A.  Yes,  sir. 

Q.  And  who  opened  the  conversation?  A.  She  did. 

Q.  And  what  did  she  first  say?  A.  Do  you  want  me  to  tell 
you  all  she  said? 

Q.  I  want  you  to  tell —  A.  Without  being  interrupted? 

Q.  I  want  you  to  tell  His  Honor  and  the  jury  what  hap¬ 
pened.  A.  May  I? 

The  Court :  Yes,  go  right  ahead. 

The  Witness :  She  asked  me  to  go  to  the  room  with  her, 
that  she  wanted  to  have  a  private  conversation  with  me; 
that  she  had  not  been  able  to  talk  with  me  alone.  So  I  went 
up  with  her  and  one  of  the  first  things  she  asked  me  about 
was  how  much  the  Commander’s  wife’s  estate  was  worth, 
if  I  knew,  and  I  told  her  that  I  had  only  met — she  asked  me 
if  I  knew,  and  I  told  her  I  had  only  met  her  nephew  shortly 
before,  and  that  I  didn’t  know  a  thing  about  it. 

She  asked  me  if  I  had  known  his  mother.  I  said  I  had  met 
her  on  two  occasions,  and  once  when  I  met  her  I  was 

1163  with  a  half  great  aunt  of  mine  and  that  Mrs.  Dewey 
said  to  me,  she  said,  “Your  mother  was  a  Miss 

O’Mohundro.”  This  is  what  I  related  to  Mrs.  Howland 
when  she  spoke  to  me  about  this  thing.  And  she  said,  “Your 
mother  was  a  Miss  O’Mohundro,  and  because  your  mother 
was  a  direct  descendant  of  a  Lee  and  I  am  a  direct  descen¬ 
dant  too — our  ancestors  lie  buried  there  together  near 
Stratford” — we  decided  that  we  were  cousins.  And  the  fact 
that  we  met  at  the  K  Street  Market,  the  fact  that  my  half 
great  aunt  was  buying  fish  and  so  was  Mrs.  Dewey. 
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By  Mr.  Clark : 

Q.  This  is  all  conversation  between  you  and  Mrs.  How¬ 
land?  A.  Yes.  I  told  Mrs.  Howland  about  it.  I  told  her 
about  another  time  that  I  met  Mrs.  Dewey,  and  then  she 
asked  me  if  it  was  true  that  Edward  didn’t  work.  I  said  I 
didn’t  know ;  that  he  had  just  come  up  from  Florida.  And  she 
said  that  Theodore  had  told  her,  and  she  said,  “I  wish  you 
were  going  to  marry  Theodore.”  I  had  never  met  Theodore 
then,  and  I  told  her  so. 

Then  she  asked  me  if  it  was  true  that  her  brother  sat  at 
the  Club  and  played  bridge  in  the  afternoons,  and  cooled  his 
heels,  so  to  speak.  I  said  I  didn’t  know  about  the  cooling  of 
the  heels,  but  I  certainly  knew  he  played  bridge. 

Oh,  and  another  thing,  she  asked  me  why  it  was 
1164  that  Mrs.  Snyder,  the  wife  of  Admiral  Snyder,  when 
her  husband  was  a  commander,  or  less  rank,  did  not 
and  had  not  asked  her  daughters  to  visit  at  Annapolis,  and 
I  didn’t  tell  her  what  Mrs.  Snyder  had  told  me. 

Q.  Well,  then,  don’t  relate  it  to  us.  A.  I  shan’t.  I  didn’t. 
I  am  sticking  to  exactly  what  the  conversation  was.  And  she 
also  asked  me  what  I  was  worth.  And  I  told  her  that  I  felt 
that  in  that  I  hadn’t  decided  to  marry  her  nephew,  I  thought 
that  was  not  a  very  nice  question,  and  I  didn’t  think  it  was 
necessary  for  me  to  divulge  what  my  holdings  were  or  what 
they  were  worth;  that  I  at  present  was  in  an  office.  And 
she  said  that  she  had  heard  that  I  had  been  reared  by  my 
grandparents,  and  I  said  I  had.  And  she  asked  me  if  my 
father  had  reared  me. 

Q.  Did  she  say  where  she  had  heard  that?  A.  No.  She  knew 
it.  She  was  asking  me  about  it.  You  said  you  wouldn’t 
interrupt  me,  and  I  am — 

Q.  You  may  proceed. 

The  Court:  Well,  I  don’t  know  that  there  is  any  question 
pending. 

Are  you  still  on  your  conversation  with  Mrs.  Howland? 

Mr.  Clark:  I  didn’t  realize,  Your  Honor,  that  it  was 
going  to  such  an  extent. 
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By  Mr.  Clark: 

Q.  Was  there  anything  else  said  there  concerning 

1165  Commander  Dewey’s  property  or  Commander  Dew¬ 
ey’s  widow’s  property,  on  that  occasion  with  Mrs. 

Howland?  A.  Well,  I  told — yes,  there  was.  She  said  that 
she  liked  Ridie,  hut  she  talked  too  much  and  that  a  little  bit 
went  a  long  way,  and  she  would  like  to  know  what  she  was 
worth,  and  she  asked  me  again  if  I  knew,  and  I  told  her 
again  I  didn’t  know  what  she  was  worth. 

Q.  Didn’t  it  seem  strange  to  you  that  a  person  that  you 
had  never  met  before,  except  a  few  days  before —  A.  Yes. 

Q.  — and  that  at  a  time  when  you  were  not  engaged  to  her 
son — to  her  nephew,  rather —  A.  Yes. 

Q.  — would  ask  you  questions  concerning  family  know¬ 
ledge  that  she  had  known  for  years  in  the  family?  A.  It 
most  certainly  did,  that  she  would  ask  me  questions  not 
only  about  her  brother  and  his  wife,  but  ask  questions  about 
my  own  family.  It  most  certainly  did. 

Q.  You  didn’t  like  Mrs.  Howland  very  much,  did  you, 
Mrs.  Dewey?  A.  I  liked  her  very  much  up  until  that  time, 
and  we  parted  friends.  I  recall  I  kissed  her  on  the  cheek 
when  I  left,  and  she  often  asked  about  me  in  letters,  up  until 
1935.  I  read  letters  she  wrote  to  the  Commander.  I  must 
say  I  didn’t  have  the  same  regard  that  I  did  when  I 

1166  arrived. 

Q.  Did  you  really  ever  know  Mrs.  Dewey,  Com¬ 
mander  Dewey’s  wife?  A.  Yes. 

Q.  You  met  Edward  in  1927,  didn’t  you?  A.  The  latter 
part,  late  winter. 

Q.  And  Edward’s  mother  died  in  1924,  did  she  not?  A. 
Yes. 

Q.  Did  you  meet  any  of  the  rest  of  the  family  prior  to 
1924?  A.  Now,  which  family  are  you  speaking  about? 

Q.  Either  Commander  Dewey  or  Mr.  Edward  Dewey,  or 
Mr.  Theodore  M.  Dewey.  A.  No,  I  told  you  I  was  with  my 
half  great  aunt  the  first  time  I  met  her,  and  this  half  great 
aunt  knew  Mrs.  Dewey,  and  that  is  how  I  met  her. 
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Q.  Very  well.  Now,  you  have  testified  that  on  occasions 
after  Theodore  was  banished  from  his  home,  you  would  see 
him  stalking  you.  On  how  many  occasions  did  you  observe 
that?  A.  Mr.  Clark,  from  the  time  his  father  put  him  out 
until  early  fall  of  1944,  I  never  knew.  That  was  the  part 
that  would  frighten  me,  when  I  would  find  him  walking  in 
back  of  me  or  when  he  would  be  following  in  the  car. 

Q.  But  did  you  ever  find  him  walking  in  back  of  you  or 
following  you  in  the  car?  A.  Yes,  indeed,  I  did. 

1167  Q.  How  many  times — A.  I  never  counted  the  times, 
it  happened  so  often,  and  it  was  the  fear  that  it  was 

going  to  happen. 

Q.  How  many  times,  how  frequently  did  it  occur?  A. 
Well,  I  recall  frequently  in  the  summer  in  1943,  along  in 
there  that  I  would  call  a  cab  to  leave  the  Brighton  to  go 
three  blocks  because  I  would  find  him  when  I  would  go  out 
to  walk  down,  standing  a  little  back  down  in  the  way,  and  he 
would  walk  in  back  of  me. 

Q.  Mrs.  Dewey,  how  frequently  would  you  see  Mr.  Theo¬ 
dore  M.  Dewey  after  1936  until  Commander  Dewey’s  death? 
A.  Well,  now,  Mr.  Clark,  we  were  all  living  in  fear  and  he 
would  appear  and  disappear.  I  can’t  tell  you.  I  never 
counted  those  things. 

Q.  Would  it  be  once  a  week?  A.  I  can’t  define  it.  I  am 
not  going  to  define  it,  the  way  you  are  pinning  me  down  to 
things. 

The  Court :  He  is  not  asking  you  in  the  manner  that  you 
think  he  is.  At  least  I  believe  he  isn’t,  and  I  would  not  per¬ 
mit  him  to  if  he  is. 

Can  you  give  an  estimate?  You  say  it  was  many,  many 
times  over  a  period  of  years.  Can  you  give  an  estimate  as 
to  whether  it  would  be  an  average  of  once  a  week,  once  a 
month,  once  every  two  months?  It  is  obvious  to  me  that  you 
can  only  give  a  rough  estimate,  and  that  is  all  Mr.  Clark 
asked  you  for. 

1168  The  Witness:  Your  Honor.  I  wouldn’t  know  how 
to  estimate  it.  Sometimes  it  would  run  in — 

The  Court :  All  right. 
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By  Mr.  Clark : 

Q.  You  can’t  give  any  estimate?  A.  I  wouldn’t  want  to. 

Q.  Now,  at  what  time  of  the  day  or  night  would  these  in¬ 
cidents  come  to  your  attention?  A.  They  could  come  at  any 
time ;  any  time,  night  or  day. 

Q.  And  during  the  daytime  did  you  see  him?  A.  Yes. 

Q.  In  the  mornings?  A.  Come  to  think  about  it,  since  you 
have  asked  me,  I  don’t  believe  I  ever  saw  him  in  the  morn¬ 
ings. 

Q.  In  the  afternoons  would  you  see  him?  A.  I  saw  him 
at  noontime  one  day  at  the  Wardman  Park  when  I  went 
there  to  get  away  from  him,  and  he  went  there  at  noon — 

Q.  Well,  let’s  go  into  that.  That  is  one  episode  you  defi¬ 
nitely  recall?  A.  Yes.  I  was  frightened.  And  I  went  down 
and  I  recall  they  refunded,  told  me  that  I  would  only  have 
to  pay  for  half  of  the  day  there.  And  I  called  Edward 
1169  Dewey  and  I  called  one  or  two  relatives  who  were 
living  there  and  I  said,  “I  am  going  some  place  and 
I  will  let  you  people  know  where  I  am.” 

Q.  Now,  was  that  when  you  were  at  the  Wardman  Park 
Hotel?  A.  Yes.  And  I  went  another  place. 

Q.  And  that  was  the  incident  in  which  you  testified  on 
direct  examination  that  he  knocked  on  your  door?  A.  He 
did. 

Q.  You  opened  the  door?  A.  Yes,  sir. 

Q.  You  recognized  him  without  doubt  as  Theodore  M. 
Dewey?  A.  How  could  I  fail,  when  he  stood  staring  as  he 
had  been  doing? 

Q.  You  slammed  the  door?  A.  I  didn’t  slam  it.  I  closed  it. 
I  was  frightened.  I  might  have  slammed  it,  because  I  was 
frightened,  come  to  think  about  it.  I  will  take  that  back. 

Q.  Didn’t  you  testify  that  that  was  the  day  after  you 
returned  from  the  George  Washington  Hospital?  A.  I  went 
to  my  home  and  then  I  went  to  Wardman  Park,  because  I 
didn’t  feel  very  strong,  and  I  wanted  to  be  where  I  would 
have  food  and  would  not  have  to  look  out  for  myself. 
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Q.  You  went  from  the  hospital  to  the  Dupont  Cir- 

1170  cle  Apartments!  A.  Yes,  sir. 

Q.  And  left  that  same  day  and  went  to  the  Ward- 
man  Park!  A.  No.  I  left  the  next  day. 

Q.  Left  the  next  day,  and  went  to  the  Wardman  Park! 
A.  Yes,  sir. 

Q.  How  long  did  you  stay  at  the  Wardman  Park!  A.  I 
stayed  there,  I  left  as  fast  as  I  could  after  this  occurrence. 

Q.  Did  you  tell  Mr.  Theodore  Dewey  that  you  were  going 
to  the  Wardman  Park!  A.  No,  I  did  not. 

Q.  And  did  you  see  him  between  the  Dupont  Circle  Apart¬ 
ments  and  the  Wardman  Park!  A.  You  mean  on  the  street! 

Q.  Stalking  you.  A.  He  came  to  the  Wardman  Park 
where  I  was. 

Q.  Did  you  see  him  when  you  left  the  Dupont  Circle 
Apartments!  A.  No,  but  I  saw  him  in  George  Washington 
Hospital  outside  my  door  walking  back  and  forth.  That  is 
why  I  left  the  hospital. 

Q.  Was  that  the  same  day,  Mrs.  Dewey!  A.  That 

1171  was  the  same  day — 

The  Court:  She  said  it  was  the  day  she  left  the 

hospital. 

Mr.  Clark :  I  beg  your  pardon! 

The  Court :  She  said  it  was  the  day  she  left  the  hospital. 
Is  that  what  you  said! 

The  Witness :  I  left  the  hospital  because  I  saw  him  twice 
in  one  day  walking  up  and  down  in  front  of  my  door  and 
staring.  The  door  was  open. 

By  Mr.  Clark : 

Q.  Was  that  in  the  corridor  of  George  Washington  Hos¬ 
pital!  A.  Yes,  sir. 

Q.  Were  there  attendants  there!  A.  of  course  there  were 
attendants,  but  he  was  just  walking  up  and  down.  He  knew 
how  it  would  affect  me. 

Q.  Were  there  nurses  on  the  floor!  A.  I  suppose  there 
were. 
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Q.  And  there  were  internes?  A.  I  suppose  so.  It  was  a 
hospital. 

Q.  And  there  were  doctors  on  the  staff?  A.  Don’t  you 
think  that  a  hospital  has  doctors  on  the  staff  and  nurses 
and — 

Q.  Yes,  ma’am,  I  do.  Did  you  report  that  occurrence  to 
any  of  those  nurses  and  internes,  or  doctors?  A.  No. 

1172  I  got  out  of  there  as  fast  as  I  could,  because  we  were 
trying  hard  to  not  tell  about  it  at  that  time,  the  fam¬ 
ily. 

Q.  Why  didn’t  you  report  that  incident  to  someone 
there?  A.  I  will  tell  you  exactly  why.  Commander  Dewey 
and  Edward  had  asked  me  to  go  along  with  the  family.  They 
did  not  want  the  public  to  know  anything  about  it.  And  they 
had  asked  me  if  I  would  go  along  with  the  family  and  say 
nothing,  and  hope  that  time  would  take  care  of  things,  and 
I  promised  them  I  would  not,  and  I  didn’t. 

Q.  Anything  about  what?  A.  About  Theodore. 

Q.  You  mean  about  his  being  thrown  out  of  his  home? 
A.  I  don’t  understand  what  you  mean. 

Q.  What  didn’t  they  want  you  to  say  to  anybody? 

The  Court:  About  Theodore. 

By  Mr.  Clark : 

Q.  About  Theodore?  A.  Well,  Theodore  was  giving  them 
trouble  and  I  was  merely  an  observer  of  the  things  that 
happened. 

Q.  Was  that  after  he  had  been  thrown  out  of  the  home? 
A.  What  did  you  say? 

Q.  Was  this  after  they  had  thrown  him  out  of  the  house, 
out  of  the  apartment?  A.  No.  This  was  in  1935. 

1173  Q.  That  is  when  he  was  living  with  them?  A.  I 
know,  but  they  were  having  trouble  with  him,  Mr. 

Clark.  I  just  said  that. 

Q.  And  he  was  stalking  you  at  the  time  he  was  living  with 
his  father?  A.  He  most  certainly  was. 

Q.  Did  you  tell  Commander  Dewey  about  it?  A.  Yes,  he 
had  been  treating  me  very  strangely  for  some  time. 


Q.  Yon  went  back  on  numerous  occasions  to  the  apart¬ 
ment?  A.  On  numerous  occasions. 

Q.  To  the —  A.  Well,  you  see,  I  had  gone  away  for  my 
health  in  March,  and  I  didn’t  come  back  until  the  latter  part 
of  May,  I  think  it  was  the  17th  of  May,  and  then  I  was  up 
in  my  apartment  for  a  while  and  he  came  to  my  apartment 
the  first  day  I  was  back,  Theodore  Macrea  Dewey  did.  I 
would  like  to  tell  you  what  he  asked  me. 

Q.  Mrs.  Dewey,  I  want  to  ask  you  a  question  concerning 
the  time  you  came  back  from  your  marriage  in  Charles 
Town.  You  came  back  to  the  apartment,  did  you  not?  A. 
Yes. 

Q.  And  then  you  went  on  this  other  trip,  and  when  you 
came  back  to  Fredericksburg —  A.  If  you  would  just 

1174  ask  me  one  question,  Mr.  Clark,  you  would  get  what 
you  want,  and  I  would  be  able  to  tell  you  exactly  what 

happened.  Ask  me  about  one  date  and  one  incident  and  I 
will  be  glad  to  answer  you. 

Q.  When  you  came  back  from  Fredericksburg,  Virginia 
in  the  late  part  of  the  year,  December  of  1935 —  A.  It  was 
January,  I  think,  of  1936. 

Q.  Or  January  of  1936.  You  went  frequently  to  Com¬ 
mander  Dewey’s  apartment,  did  you  not?  A.  Yes,  sir. 

Q.  You  knew  that  Theodore  Macrea  Dewey  was  living 
in  that  apartment,  did  you  not?  A.  Certainly.  But  this  other 
was  1935  that  you  were  asking  about. 

Q.  Now,  you  testified  that  he  was  stalking  you  in  1935, 
did  you  not?  A.  Yes,  sir. 

Q.  Were  you  not  afraid,  then,  to  go  to  the  apartment 
where  he  was  living  in  1936,  in  January?  A.  No,  I  was  not, 
because  his  father  and  brother  were  there,  and  I  was  never 
in  there  without  one  of  them. 

Q.  So  you  were  not  afraid  of  him  when  his  father  and 
brother  were  there,  were  you?  A.  No,  I  was  not. 

Q.  And  you  told  Commander  Dewey  that  in  Jan- 

1175  uary,  1935,  did  you  not?  A.  It  was  generally  known 
that  he  was  acting  very  strangely. 
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Q.  Didn’t  you  go  and  tell  Commander  Dewey  that  Theo¬ 
dore  Dewey  wTas  stalking  you  in  1935?  A.  I  told  him  that 
he  was  walking  up  and  down  outside  my  room  at  the  hospi¬ 
tal;  why  didn’t  he  come  in,  instead  of  staring  at  me?  Why 
didn’t  he  come  in  and  ask  me  how  I  felt? 

Q.  You  also  told  Commander  Dewey,  did  you  not,  that 
he  had  a  vacant  stare  in  his  eyes?  A.  Certainly.  I  did.  It 
frightened  me.  We  all  knew  about  that  stare.  It  frightened 
us. 

Q.  And  you  told  Commander  Dewey  about  it?  A.  I  don’t 
know  whether  I  told  him  at  the  time,  or  later.  I  know  I  told 
Edward.  I  must  have  told  him  later  because  I  didn’t  see 
the  Commander  until  in  July  of  1935,  when  he  was  in  the 
hospital  and  only  saw  him  once  when  I  came  back  in  May, 
the  17th  of  that  year,  so  I  would  have  had  to  have  told  him 
later  when  I  returned,  in  January,  about  that,  in  1936. 

You  see,  I  saw  very  little  of  him  in  1935,  Mr.  Clark. 

Q.  When  is  your  best  recollection  of  when  you  told  him 
that  Theodore  was  stalking  you?  A.  I  am  not  certain  when 
I  told  him.  But  I  know  I  told  Edward  and  I  called  him  up 
and  told  him  I  was  going  somewhere  else. 

1176  Q.  Did  you  tell  him  that  at  the  time  he  was  thrown 
out  of  the  apartment  in  1936?  A.  I  am  not  certain.  I 
know  I  told  him  at  some  time,  but  just  when,  I  don’t  know. 

Q.  Your  testimony  was  that: 

!  “From  shortly  after  the  time  that  the  Commander  put 
his  son  out  and  disowned  him,  shortly  after  the  time  that 
the  Commander  put  his  son  out  and  disowned  him,  he 
stalked  me  like  an  animal.” 

But  that  also  occurred  prior  to  the  time  that  he  put  his 
son  out,  did  it  not?  A.  Well,  he  did  what  I  tell  you  there 
in  the  hotel,  I  mean  in  the  hospital.  It  seemed  very  strange 
for  a  person  to  walk  up  and  down  in  front  of  the  door  of  his 
brother’s  fiancee  and  give  mean  hard  stares  and  not  walk 
in  and  say  anything  one  way  or  the  other. 

Q.  Now,  did  you  ever  report  any  of  these  instances  to 
anybody,  Mrs.  Dewey?  A.  No.  At  that  time  I  didn’t.  We 
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were  all — we  were  beginning  to  be  fearful  at  that  time. 
Theodore  had  done  some  very  strange  things. 

Q.  Did  you  report  it  at  any  time,  even  after  Theodore 
had  left?  A.  It  was  discussed.  I  told  you  that.  I  can’t 

1177  be  definite. 

Q.  Did  you  ever  report  it  to  any  of  the  legal  au¬ 
thorities?  A.  You  mean  that  particular  thing  he  did? 

Q.  I  mean  any  of  these  things  you  have  testified  to  with 
regard  to  stalking.  A.  Oh,  my,  I  called  police  stations — I 
not  only  was  stalked  by  Theodore,  but  I  was  stalked  by  four 
or  five  different  people  for  more  than  eleven  years. 

The  Court:  Other  people? 

The  Witness:  Yes,  Your  Honor,  that  I  had  never  seen 
before  in  my  lifetime. 

By  Mr.  Clark: 

Q.  And  would  they  also  stalk  you  when  you  went  for 
walks?  A.  Yes.  I  could  bring  to  this  room  a  colonel  in  the 
Army  who  acted  as  a  bodyguard  for  me  when  I  was  stalked. 
I  was  stalked  by  foreigners,  stalked  by — I  lived  through  tor¬ 
ment.  I  have  lived  in  bondage. 

Q.  And  would  you  also  be  stalked  by  automobile?  A. 
Yes,  when  I  would  leave  after  the  Commander  came  back 
from  the  hospital  to  the  apartment,  when  he  would  have 
these  attacks  and  I  would  leave  at  night,  I  would  be  stalked. 
Taxicab  men  will  attest  to  that. 

Q.  You  reported  these  to  the  police?  A.  Oh,  yes. 

1178  There  is  one  car,  I  will  remember  that  as  long  as  I 
live.  In  1949  one  car,  7-2007,  with  a  light  top,  stalked 

me  from  the  time  Mrs.  Clark  bought  the  apartment.  And  in 
the  summer  of  1949  I  saw  Theodore  Macrea  Dewey  with 
this  man  who  had  been  stalking  me  in  the  car,  and  it  would 
drive  out  from  the  rear  of  2500  Massachusetts  Avenue. 

Q.  About  when  was  that  occurrence  ?  A.  In  the  summer  of 
1949. 

Q.  What  was  the  date  of  that  occurrence?  A.  I  don’t 
know  the  date.  I  had  called  a  cab  to  leave  and  this  car  had 
been  following  me  ever  since  Mrs.  Clark  bought  the  apart- 
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ment.  And  when  -we  'were  turning  out  of  the  driveway  we 
had  to  wait  to  get  out,  the  traffic  was  coming,  and  up  drove 
from  the  rear  this  car  that  was  stalking  me,  and  I  got  out 
of  my  taxicab  and  walked  over  to  see.  I  wanted  to  see  who 
this  man  was.  It  was  the  first  time  I  could  look  him  in  the 
face,  and  the  woman  with  him  was  very  tall.  And  there  I 
saw  Theodore  Macrea  Dewey  sitting  with  them  in  the  car. 
And  I  got  back  in  the  cab  and  drove  off. 

Q.  Now,  Mrs.  Dewey,  you  have  testified  to  the  license 
number  of  that  car,  and  you  don’t  know  the  date  that  this 
occurred?  A.  1949,  midsummer. 

Q.  What  day?  A.  I  do  not  know  the  number,  but  I  remem¬ 
ber  that  the  car  had  followed  me  many,  many  times 

1179  after  Mrs.  Clark  purchased  the  apartment  house. 

Q.  Mrs.  Dewey,  did  you  report  that  to  the  police? 
A.  I  may  have.  I  possibly  did  report  that  to  No.  13.  I  re¬ 
ported  many  cars  that  followed  me,  and  strange  men  that 
would  sit  out  front  in  the  cars  and  holler  at  me  as  I  would 
pass,  if  I  went  home  early. 

Q.  Did  you  report  that  license  number  and  date  of  that — 
A.  I  am  not  certain  of  that  particular  license  number,  but 
that  number  will  follow  me  for  a  long,  long  time. 

Q.  Mrs.  Dewey,  you  say  these  occurred  sometimes  in  the 
afternoon.  Over  what  period  of  time  did  Captain  Theodore 
Dewey  stalk  you?  A.  He  stalked  all  three  of  us  separately 
and  together.  From  the  time  he,  within  two  or  three  weeks 
after  he  was  put  out  until  the  fall  of  1944  and  then  I  saw 
him  again  in  1949,  midsummer,  coming  and  going  from  the 
front  and  rear  of  2500  Massachusetts  Avenue,  both  in  the 
daytime  and  in  the  evening,  and  on  two  occasions  I  saw  him 
with  Mrs.  Shannon  Clark,  the  wife  of  Admiral  Jocko  Clark. 

Q.  Did  he  ever  molest  you?  A.  Who? 

Q.  Theodore  Dewey.  A.  No.  Mr.  Clark,  that  was  it — if 
he  threatened  us  we  were  going  to  do  something  about 

1180  it.  He  would  just  look  and  follow  us. 

Q.  Mrs.  Dewey,  did  he  ever  speak  to  you  on  any 
of  these  occasions?  A.  No,  I  can’t  say  that  he  did. 
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Q.  And  he  never  molested  you  on  any  of  these  occasions? 
A.  I  call  that  molesting. 

Q.  Did  he  ever  molest  you  physically  on  these  occasions? 
A.  No.  If  he  had,  things  would  have  been  entirely  different. 
The  Court :  All  right. 

By  Mr.  Clark : 

Q.  Please  answer  my  question.  A.  No,  he  did  not. 

Q.  Would  these  occasions  occur  during  the  daytime  and 
also  at  night?  A.  I  have  answered  that,  Mr.  Clark. 

Q.  And  you  are  still  not  able  to  estimate  how  frequently 
they  would  occur  during  this  period?  A.  I  wouldn’t  like  to. 

Q.  But  they  ran  from  1936,  ran  from  April,  1936,  up  to 
1944? 

Mr.  Hilland:  She  has  said  that  many  times,  Your  Honor. 
I  don’t  know  why  he  keeps  repeating  that. 

The  Court :  Yes. 

1181  Mr.  Clark :  I  want  to  fix  those  dates  very  carefully, 
Your  Honor. 

The  Court:  I  don’t  see  that  you  can  do  so  more  carefully 
than  you  have.  And  I  think  you  have  pretty  well  explored 
it.  She  said  it  started  in  1935  when  she  was  in  the  hospital 
and  it  continued — 

Mr.  Clark:  No  further  questions. 

Redirect  Examination 

By  Mr.  Hilland : 

Q.  Mrs.  Dewey,  you  have  testified  that  you  saw  Com¬ 
mander  Dewey  in  the  hospital,  in  the  Naval  Hospital  in 
June  or  July  of  1935.  Between  that  time  and  the  time  he 
entered  Charlottesville,  or  the  University  of  Virginia  Hos¬ 
pital  in  Charlottesville,  was  he  ever  in  the  hospital,  to  your 
knowledge?  A.  No,  sir,  I  don’t  think  he  was. 


Mr.  Hilland:  Mrs.  Dewey,  I  hand  you  what  has  been 
marked  as  Defendant’s  Exhibit  85  and  85-B.  Does 
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1182  that  refresh  yonr  recollection  with  respect  to  the 
question  His  Honor  put  to  you  shortly  before  the 

luncheon  recess,  when  you  were  speaking  of  being  stalked 
by  Theodore  M.  Dewey  at  the  Shoreham  Hotel  while  you 
were  living  there? 

The  Witness :  Yes,  sir,  it  does. 

By  Mr.  Hilland: 

Q.  And  what  was  the  name  of  the  policeman  to  whom 
that  was  reported  at  that  time?  A.  Mr.  William  Grover 
Shipman. 

Q.  What  was  his  position  at  that  time?  A.  He  was  an 
officer  on  the  Metropolitan  Police  Force. 

Q.  And  was  he  employed  by  Mr.  Dewey  to  do  anything 
at  that  time?  A.  He  was  asked  to  try,  if  possible,  to  do  some¬ 
thing  about  Theodore  following  us. 

Q.  What  did  Officer  Shipman  do,  so  far  as  you  know? 

The  Court:  Wait  a  minute.  How  would  she  know  that? 

By  Mr.  Hilland : 

Q.  Well,  as  a  result  of  that  employment  to  which  we  have 
referred — 

The  Court:  Now,  let  me  see  if  I  understand  your  question 
correctly.  She  said  he  was  a  metropolitan  policeman.  You 
use  the  word  “ employ.”  Do  you  mean  by  that  in  a  private 
capacity? 

Mr.  Hilland:  I  don’t  know,  Your  Honor. 

1183  Mr.  Clark:  Pardon  me,  Your  Honor.  I  would  like 
Mr.  Hilland  to  clarify  which  Mr.  Dewey  this  was. 

Mr.  Hilland :  I  will  straighten  that  out. 

By  Mr.  Hilland : 

Q.  Did  you  meet  Officer  Shipman  at  that  time?  A.  Yes, 
sir,  I  met  him  because  Mr.  Dewey  had  been  attacked  on 
16th  Street. 

Q.  And  did  you  have  any  conversation  with  him?  A.  Yes, 
sir. 
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Q.  Were  you  present  when  Edward  B.  Dewey  talked  to 
him?  A.  Yes,  sir. 

Q.  Were  you  present  whenever  Commander  Theodore  G. 
Dewey  talked  with  him?  A.  We  all  three  talked  with  him 
together. 

Q.  As  a  result  of  that  talk,  did  either  one  of  the  Mr. 
Deweys  receive  a  report  from  him?  A.  You  have  your  re¬ 
port  there  in  your  hand. 

Q.  Now,  does  this  report  refresh  your  recollection  as  to 
when  that  complaint  was  lodged  with  Officer  Shipman?  A. 
Yes,  sir. 

Q.  When?  A.  October  11,  1937,  I  think. 

Q.  In  any  event,  it  is  the  date  on  this  letter?  A.  The  date 
that  is  there. 

Q.  Defendant’s  Exhibit  85. 

1184  That,  I  might  say,  Your  Honor,  is  October  11, 1937. 

Mrs.  Dewey,  during  the  time  you  knew  Commander 
Theodore  Gibbs  Dewey,  where  did  he  receive  his  mail?  A. 
He  received  most  of  his  mail  at  the  Army  and  Navy  Club. 

Q.  Towards  the  end  of  1934,  or  early  in  1935,  or  at  any 
other  time,  did  you  tell  the  testator  Commander  Theodore 
G.  Dewey,  that  his  son  Tate  cared  nothing  for  him,  only  for 
his  money,  or  words  to  that  effect?  A.  No,  sir,  I  did  not. 

Q.  Were  you  present  at  the  time  Commander  Theodore 
G.  Dewey  called  Fred  Howland  in  Montpelier,  Vermont,  in 
October,  1936?  A.  I  was. 

Q.  Do  you  remember  why  Commander  Dewey  called  him 
at  that  time?  A.  Yes,  sir. 

Q.  And  why  did  he  call  him?  A.  He  called  him  because 
Fred  Howland  had  written  to  the  Veterans  Administration 


using  the  stationery  of  the  National  Life  asking  General 
Hines,  roughly,  if  I  had  been  fired  from  the  Veterans  Ad¬ 
ministration,  and  asking  about  me  in  general. 

Q.  Were  you  ever  on  Theodore  M.  Dewey’s  boat?  A.  No, 


1185  7  Q.  Do  you  know  who  did  the  typing  of  the  so- 
called  Hart  letter  about  which  you  were  asked  under 
cross-examination  by  Mr.  Clark?  A.  I  knew  nothing  about 
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it  until  the  Commander  showed  it  to  Edward  and  myself 
and  he  had  it  in  his  pocket  and  X  knew  nothing  about  it. 

Q.  Mrs.  Dewey,  will  you  just  answer  the  question?  A.  I 
am  sorry. 

Q.  Do  you  know  who  did  the  typing  on  that  letter?  A.  No, 
sir,  I  do  not. 

Mr.  Hilland :  May  I  have  that  exhibit  which  the  testator 
wrote  to  Dr.  Sinclair?  It  is  on  a  little  card. 

By  Mr.  Hilland : 

Q.  Mrs.  Dewey,  I  have  in  my  hand  Defendant’s  Exhibit 
68-B,  and  on  the  back  of  it  Commander  Theodore  G.  Dewey 
wrote  this : 

“The  telephone  has  been  ringing  to  annoy  me  for  near 
12  years.” 

Was  that  true?  A.  Yes,  sir. 

Q.  “And  thug-like  people  ringing  my  son’s  doorbell ” 

The  Court :  What  is  that? 

Mr.  Hilland:  Thug,  t-h-u-g. 

The  Court :  All  right,  thug-like  people. 

By  Mr.  Hilland: 

1186  Q.  Was  that  statement  true?  A.  Yes,  sir. 


Q.  The  morning  Theodore  M.  Dewey  was  put  out  by  his 
father,  you  testified  you  saw  him  carrying  a  zipper  bag,  on 
cross-examination.  What  else,  if  anything,  did  you  see  him 
carry  when  he  left  that  apartment?  A.  I  saw  him  carrying 
his  golf  bag  with  golf  sticks. 

Q.  And  what  else?  A.  And  the  zipper  bag  that  was  locked. 

Q.  Any  other  bag?  A.  It  seems  to  me  there  might  have 
been  one  other  bag  and  the  zipper  bag  he  held  together,  the 
zipper  bag  and  the  big  bag  more  or  less  on  the  top  of  it. 

Mr.  Hilland:  May  I  see  the  letter  from  North  Carolina 
of  October  4, 1930? 
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By  Mr.  Hilland : 

Q.  Mrs.  Dewey,  I  hand  yon  what  has  been  marked  as 
Defendant’s  Exhibit  16,  which  is  half  a  letter  page  on  the 
stationery  of  the  National  Life  Insurance  Company 

1187  of  Vermont,  bearing  the  date  Durham,  North  Caro¬ 
lina,  October  4,  1930. 

Now,  when  you  and  your  husband  and  I  went  to  Durham, 
North  Carolina,  in  November  of  last  year,  did  you  or  your 
husband  have  that  piece  of  paper?  A.  No,  sir. 

Q.  Now,  for  what  purpose  did  we  go  to  Durham,  North 
Carolina  at  that  time?  A.  We  went  to  Durham,  North  Caro¬ 
lina  for  the  purpose  of  your  being  present  for  depositions 
that  Theodore  Macrea  Dewey  was  asking  to  have  made  in 
that  city. 

Q.  We  went  down  to  represent  our  side  of  the  case?  A. 
Yes,  sir. 

Q.  Do  you  remember  what  the  testimony  was  of  his  wit¬ 
nesses  at  that  time  and  place  about  when  Theodore  Macrea 
Dewey  had  returned  from  Durham  to  Washington?  A.  I 
think  they  definitely — 

Mr.  Clark :  I  object. 

The  Witness :  — placed  it  in  1939. 

The  Court :  No,  wait  a  minute.  When  counsel  starts  to  say 
something,  you  must  stop  until  I  have  ruled. 

Now,  read  me  the  question,  Mr.  Reporter. 

(Pending  question  read.) 

The  Court:  Don’t  answer  now. 

Mr.  Clark:  That  is  purely  hearsay.  She  is  testifying  to 
what  other  witness  in  the  case  who  have  not  been 

1188  called  might  have  testified. 

Mr.  Hilland:  I  just  want  to  show  how  that  paper 
became  known. 

The  Court:  What  paper? 

Mr.  Hilland :  The  exhibit  that  is  before  the  witness. 

The  Court :  You  cannot  do  it  that  way. 
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By  Mr.  Hilland: 

Q.  Well,  let  me  do  it  this  way,  then:  Did  you  hear  the 
testimony  of  those  witnesses — 

The  Court:  Now,  let  me  see  if  you  are  talking  about  the 
same  thing.  Let  me  see  the  exhibit. 

Now,  you  are  inquiring  about  Defendant’s  Exhibit  16, 
dated  October  4,  1930,  on  the  letterhead  of  the  National 
Life  Insurance  Company? 

Mr.  Hilland :  Yes,  sir. 

The  Court:  Your  question  is:  When  did  the  witness  first 
learn  about  that? 

Mr.  Hilland:  Yes.  When  did  that  first  come  to  light? 

The  Court :  She  has  testified  about  that. 

Mr.  Hilland :  Then  I  want  to  show  the  circumstances. 

The  Court:  She  has  testified  about  that. 

Mr.  Hilland:  Not  about  the  circumstances,  Your  Honor. 

The  Court :  She  testified — you  correct  me  if  I  am  wrong 
— that  she  first  saw  this  letter  when  it  was  handed  to  her  by 
Commander  Dewey,  who  told  her  that  he  thought  it 
1189  was  a  very  dishonorable  thing  for  Fred  Howland, 
director  of  the  National  Life  Insurance  Company,  to 
permit  such  a  letterhead  with  T.  M.  Dewey,  District  Man¬ 
ager,  on  it  when  she  said  he  said  that  was  not  in  fact  true. 
And  she  said  she  next  saw  this,  if  I  am  correct  about  this,  in 
his  effects  after  he  died. 

Mr.  Hilland :  Now  I  want  to  establish  when  after  his  death 
she  saw  that. 

The  Court:  She  testified  to  that,  didn’t  she? 

Mr.  Clark :  If  she  can  say  that,  let  her  say  it,  but — 

The  Court:  All  right. 

Mr.  Clark :  But  I  do  not  think  she  can  bring  in  testimony 
of  other  witnesses. 

The  Court:  No. 

By  Mr.  Hilland : 

Q.  When  after  Commander  Dewey’s  death  did  you  see 
that  paper  again?  A.  After  we  returned  from  North  Caro¬ 
lina. 
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Q.  All  right.  Between  the  time  he  showed  it  to  you  back 
in  1930,  and  the  time  you  found  it  after  we  came  back  from 
North  Carolina,  had  you  seen  that  paper?  A.  No,  sir. 

Mr.  Hilland:  That  is  all,  Your  Honor. 

Recross-Examination 

By  Mr.  Clark : 

1190  Q.  Now,  you  testified  that  you  found  this  Exhibit  16 
in  Commander  Dewey’s  effects.  Where  were  his  ef¬ 
fects  kept?  A.  Well,  I  will  have  to  answer  it  in  this  way: 
Some  of  the  things  were  given  to  Mr.  Kelly,  who  testified 
here  today,  who  was  our  attorney,  immediately  following 
the  Commander’s  death,  and  then,  of  course,  later  Mr.  Hil¬ 
land  became  our  attorney  and  we  moved  and  things  were 
topsy-turvy. 

Q.  WTien  you  found  it,  or  some  of  these  things,  to  give  to 
Mr.  Kelly —  A.  Mr.  Kelly  never  had  this  letter. 

Q.  Well,  when  you  found  some  of  these  documents  and 
papers  and  all  to  give  to  Mr.  Kelly,  and  others  to  give  to 
Mr.  Hilland,  where  were  they  when  you  found  them?  A. 
They  were  in  containers,  places  where  the  Commander  had 
placed  them,  where  he  had  placed  his  things.  He  had  one 
or  two  places  he  kept  things,  boxes  and  things  like  that; 
Chinese  boxes  he  used  a  great  deal.  He  had  two  old  Chinese 
boxes  he  used,  and  one  in  particular — 

Q.  Where  did  you  find  this,  do  you  know?  A.  That  was 
in  one  of  the  many  different  places  he  kept  things.  Mr.  Hil¬ 
land  had  asked  us  to  bring  things  to  him,  that  we  were  no 
judge— 

The  Court:  You  are  going  beyond  the  question. 

Do  you  know  where  you  found  this  ?  It  was  in  one  of 

1191  these  places.  Do  you  know  where  it  was?  Do  you  re¬ 
call  where  you  found  it? 

The  Witness:  I  can’t  honestly  say  I  do. 

The  Court :  That  is  an  answer  to  the  question. 


594 


By  Mr.  Clark : 

Q.  But  were  these  effects,  these  boxes  and  the  Chinese 
lock  box  in  Commander  Dewey’s  apartment?  A.  When  he 
died? 

Q.  Yes,  when  you  found  them.  A.  Well,  naturally  his 
things  would  be  in  his  apartment  when  he  died. 

Q.  Well,  you  did  find  it  in  these  boxes,  and  all,  in  his 
apartment  that  you  and  Edward  and  he  were  occupying? 
A.  I  don’t  quite  understand.  I  wasn’t  occupying  that  apart¬ 
ment  when  he  died.  I  was  not  Edward  Dewey’s  wife  then. 

Q.  I  beg  your  pardon.  A.  You  should.  Yes,  you  have  done 
that  several  times.  When  I  am  Miss  Sinclair  and  have  been 
through  these  years,  please  address  me  as  Miss  Sinclair, 
and  when  I  am  Mrs.  Dewey,  please  address  me  as  Mrs. 
Dewey. 

Q.  Mrs.  Dewey,  were  these  boxes  and  all  in  the  apart¬ 
ment  occupied  by  Mr.  Edward  B.  Dewey  and  Commander 
Dewey  at  the  time  of  his  death?  A.  Well,  all  of  them 
couldn’t  have  been  found  at  that  time. 

1192  Q.  Where  were  the  others?  A.  Well,  they  were 
there,  but  not  all  of  the  things  were  turned  over  to 
Mr.  Kelly,  and  they  were  not  found  until  after  they  were 
moved. 

Q.  I  understand  that,  but  those  that  were  found  were 
found  in  that  apartment,  were  they  not?  A.  Everything  was 
in  the  apartment,  including  this. 

Mr.  Clark :  Thank  you.  That  is  all. 

Redirect  Examination 
By  Mr.  Hilland: 

Q.  How  large  an  apartment  was  that?  A.  2500  Massachu¬ 
setts? 

Q.  Yes.  A.  Well,  it  was  a  ten-room  apartment,  with  a 
large  hallway. 

Q.  Ten  rooms,  and  how  many  baths?  A.  And  there  were 
three  storerooms  there.  And  one,  two,  three,  four  baths. 

Q.  When  did  you  and  Edward  B.  Dewey  move  from  that 
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apartment!  A.  We  moved  from  that  apartment  the  last  day 
of  June,  1950. 

Q.  Into  how  many  rooms  did  you  move  at  that  time!  A. 
We  moved  into  what  we  could  get,  five  rooms. 

Q.  And  in  those  five  rooms,  were  you  able  to 

1193  arrange  the  furniture  for  living  purposes  or  for— 
The  Court:  How  is  this  relevant! 

Mr.  Hilland :  I  just  want  to  show — well,  let  me  strike  that 
out 

By  Mr.  Holland : 

Q.  When  did  I  come  into  this  case,  Mrs.  Dewey! 

The  Court:  And  how  is  that  relevant! 

Mr.  Holland :  I  want  to  show  the  difference  in  time.  Some 
of  these  exhibits  showed  up  when  Mr.  Kelly  was  their  coun¬ 
sel,  and  some  of  them  came  to  light  after  I  came  into  the 
k  case.  I  think  the  jury  is  entitled  to  know  that.  I  think  Mr. 

Clark  has  insinuated — 

The  Court:  All  he  has  asked  Mrs.  Dewey  is  where  they 
were  found.  You  want  to  ask  when  they  were  found! 

Mr.  Hilland :  I  want  to  ask  when  they  were  found. 

The  Court :  All  right. 

By  Mr.  Hilland: 

Q.  When  did  I  come  into  this  case,  Mrs.  Dewey!  A.  Well, 

*  if  Your  Honor  doesn’t  mind  my  answering  it,  we  were  a  lit¬ 

tle  while  undecided — 

Q.  Well,  when  did  I  come  into  it!  A.  I  am  sorry.  You 
came  into  it  some  few  months  ago,  I  wouldn’t  want  to  be 
definite. 

Q.  After  I  came  into  this  case,  did  you  continue  to  make  a 
search  for  records!  A.  You  told  us  we  must  do  it. 

1194  Q.  Did  you  do  that!  A.  Yes,  we  did. 

Q.  As  a  result  of  that,  did  you  uncover  some  of 
the  evidence  that  has  been  produced  here!  A.  That  is  true. 
Mr.  Hilland :  That  is  all. 
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By  the  Court : 

Q.  Now,  let  me  ask  something  here.  If  I  am  not  mistaken, 
Mr.  Hilland  on  redirect  examination  elicited  from  you  some 
testimony  concerning  matters  that  for  the  first  time  have 
been  discussed  on  either  your  direct  or  cross-examination, 
or  for  that  matter  on  the  examination  of  any  other  witness. 
He  referred  to  this  card,  Exhibit  68-B,  which  Commander 
Dewey  wrote  and  gave  to  Dr.  Sinclair.  He  read  to  you  this 
statement  on  the  back  of  it : 

“The  telephone  has  been  ringing  to  annoy  me  for  near 
12  years/ ’ 

He  asked  you  whether  that  was  true,  this  being  dated  in 
October,  1949,  and  you  said  yes  that  was  a  true  statement. 

Tell  us  more  about  that.  “The  telephone  has  been  ringing 
to  annoy  me  for  near  12  years”  is  the  statement.  You  said 
that  is  a  true  statement  that  the  Commander  wrote. 
1195  Tell  us  about  it.  A.  Do  you  want  me  to  tell  you  what 
I  know  about  it,  Your  Honor? 

Q.  That  is  right ;  so  far  as  I  know,  no  one  has  so  testified. 

Mr.  Clark :  Just  the  card. 

The  Witness:  The  telephone,  Your  Honor,  would  ring, 
and  ring"  day  and  night  at  different  times  and  the  Com¬ 
mander,  or,  rather,  Edward  Dewey  had  a  non-listed  tele¬ 
phone  put  in  because  of  it. 

By  the  Court: 

Q.  When  was  that  put  in?  A.  That  was  put  in  when  they 
were  at  2500  Massachusetts  Avenue. 

Q.  Approximately  when?  A.  19 —  the  latter  part  of  1939, 
I  think. 

Q.  And  prior  to  that  there  was  a  switchboard  service?  A. 
They  never  used  that,  Your  Honor.  They  had  a  ’phone. 

Q.  You  heard  the  testimony  of  Theodore  Dewey  that  he 
called  that  number  and  couldn’t  get  the  Commander,  and 
then  he  would  call  the  switchboard  and  couldn’t  get  through 
to  your  apartment.  Assuming  that  that  is  true,  can  you 
account  for  why  he  couldn’t  get  through?  A.  Well,  I  don’t — 
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they  used  this  private  ’phone  and  I  think,  in  fact  I  know 
that  the  Commander  and  Edward  and  myself,  we  were  very 
careful  in  those  days,  we  were  fearful  and  we  didn’t 

1196  allow  anyone  in  unless  we  knew  who  they  were. 

Q.  Where  did  they  live  before  they  went  to  2500 
Massachusetts  Avenue?  A.  They  moved  from  1901  Wy¬ 
oming  Avenue. 

Q.  Wyoming  Avenue,  right.  And  were  instructions  given 
to  the  switchboard  operator  at  1901  Wyoming  Avenue  not 
to  put  through  any  calls  to  the  Dewey  apartment?  A.  Com¬ 
mander  Dewey  and  Edward  Dewey,  I  am  sure  did  tell  them 
to  do  anything — 

Q.  And  did  they  have  while  at  1901  Wyoming  a  private 
unlisted  telephone?  A.  I  think  they  did,  Tour  Honor. 

Q.  And  then  they  had  a  private  unlisted  telephone  at 
2500 —  A.  I  am  not  sure  of  that,  now.  I  think  they  did. 

Q.  But  you  know  they  did  at  2500  Massachusetts  Ave¬ 
nue?  A.  That  is  true. 

Q.  They  had  no  listed  telephone  number  there?  A.  No, 
sir.  And  they  changed  it — I  beg  your  pardon. 

Q.  Is  that  right?  A.  Yes,  that  is  right.  You  are  very 
right. 

Q.  Is  it  also  a  fact  that  there  was  no  switchboard  at  2500 
Massachusetts  Avenue?  A.  No,  Your  Honor.  There  was 
one  there,  and  it  could  be  rung.  The  phone  from  it 

1197  was  in  their  kitchen,  but  they  never  answered  it.  They 
always  had  their  personal  calls  come  over  their  pri¬ 
vate  ’phone. 

Q.  Were  the  instructions  given  to  the  switchboard  opera¬ 
tor  at  2500  Massachusetts  not  to  call  the  apartment?  A. 
There  were  instructions — I  don’t  know  whether  they  were 
exactly  given,  but  I  do  know  that  it  was  known  that  the  Com¬ 
mander  and  Edward  and  myself  were  fearful  and  to  pro¬ 
tect  us. 

Q.  Well,  now,  you  sayj't  is  true  that  this  ’phone  had  been 
ringing  to  annoy  himJT'for  more  than  12  years.  Would  it 
ring  on  the  unlisted,  telephone  ?  A.  Oh,  my,  yes.  And  they 
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had  to  get  the  second  number.  And  Edward  went  to  the  vice 
president  of  the  telephone  company  one  night.  The  phone 
rang  seven  times  after  12  o’clock  and  his  father  had  a  heart 
attack,  and  Edward  called  the  vice  president  and  the  vice 
president  at  that  hour — I  am  not  sure  what  he  did,  bnt  he 
intervened.  And  my  ’phone  would  ring  in  all  my  hotels,  and 
I  would  answer  it  and  someone  would  laugh  and  say  I  would 
never  be  free ;  I  would  never  be  free. 

Q.  Now,  another  question  Mr.  Hilland  asked  you  which 
elicited  something  new,  and  this  is  in  continuation  of  this 
same  sentence  in  the  Commander’s  note: 

“And  thug-like  people  ringing  my  son’s  doorbell.” 
1198  You  said  that  was  also  true.  Tell  us  more  about 
that.  Because  I  haven’t  heard  anything  about  that 
A.  Well,  it  was  nothing  to  have  their  doorbell  ring  and  you 
would  go  to  the  door  and  there  would  be  a  rough-looking 
person  standing  there,  and  they  would  just  stand  and  smile. 
And  it  happened  several  times  when  the  Commander  was 
in  the  apartment  alone,  through  the  years.  And  that  was 
why,  Your  Honor — 

Q.  Did  that  continue  through  the  years,  too?  A.  Yes,  sir, 
it  did.  And  that  was  why,  Your  Honor — 

Q.  Was  that  reported  to  the  police?  A.  I  believe  the  Com¬ 
mander  did  do  something  about  it.  And  I  think  one  time  he 
called  and  the  person  was  gone  when  the  police  came.  I 
think  there  are  such  records. 

Q.  You  started  to  say — and  I  interrupted  you ;  I  am  sorry 
I  did — “That  was  why”  something.  A.  That  was  why  all 
of  the  bolts  you  heard  about  were  put  on  the  doors.  As  a 
matter  of  fact,  it  is  a  set  of  circumstances  that  had  been 
taken  advantage  of  to  be  made  look  like  one  thing  that  was 
something  else.  They  had  all  those  bolts  put  on.  They  were 
frightened,  and  I  did  the  same  thing  every  place  I  lived. 
And  notwithstanding  my  apartment  was  broken  into  once 
at  1345  19th  Street. 

The  Court :  That  is  all 
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By  Mr.  Hilland: 

1199  Q.  Shortly  prior  to  the  time  Commander  Dewey 
wrote  that  note  to  Dr.  Sinclair,  was  there  an  occa¬ 
sion  when  the  front  door  of  his  apartment  had  been  broken 
open?  A.  I  didn’t  qnite  get  the  first  of  what  yon  said.  My 
ear  went  in  and  ont  on  me.  It  has  been  doing  it. 

Q.  Shortly  prior  to  the  time  that  the  Commander  wrote 
that  note  to  Dr.  Sinclair,  had  there  been  an  occasion  when 
the  front  door  of  the  Dewey  apartment  had  been  broken 
open?  A.  There  certainly  had. 

Mr.  Hilland :  If  Yonr  Honor  will  indulge  me  for  just  one 
moment,  I  can  get  a  picture  to  show  that 

The  Court:  A  picture  to  show  what? 

Mr.  Hilland :  A  picture  of  the  door  that  had  been  broken 
open. 

The  Court:  Well,  you  can  put  that  in  later,  Mr.  Hilland. 

Mr.  Hilland:  I  know  I  have  it,  Your  Honor,  because  I 
have  seen  it  myself.  But  I  didn’t  think  I  would  have  need  of 
it 

The  Court :  Can  you  offer  it  through  Mr.  Edward  Dewey 
when  he  testifies? 

Mr.  Hilland:  Yes,  sir,  I  can  do  that.  But  I  assure  the 
Court  that  I  have  it.  It  just  happens  to  be  with  so  many 
other  things. 

The  Court:  Do  you  want  to  ask  the  witness  any 

1200  other  things? 

Mr.  Hilland :  No,  Your  Honor. 

The  Court:  That  is  all. 

Mr.  Clark :  May  I  ask  a  few  other  things,  Your  Honor? 

The  Court:  Yes. 

The  Witness :  Your  Honor,  am  I  allowed  to  tell  him  where 
I  think  it  is? 

The  Court :  You  can  tell  him  later. 

Go  ahead. 
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Becross-Examination 
By  Mr.  Clark : 

Q.  Yon  testified  that  the  door  was  broken  open  to  the 
apartment.  Where  was  that?  A.  That  was  in  Jnly  of  1949. 

Q.  That  was  at  2500  Massachusetts  Avenue?  A.  2500 
Massachusetts  Avenue. 

Q.  Do  you  know  the  date?  A.  Sir? 

Q.  Do  you  know  the  date?  A.  I  wouldn’t  want  to  give  you 
the  date,  although  I  used  to  know  it. 

Q.  Now,  was  that  when  you  put  the  big  iron  bar  across 
the  door  of  the  kitchen?  A.  Iron  bar  across  the  door?  There 
has  never  been  any  iron  bar  across  the  door  any 

1201  place. 

Q.  Didn’t  you  have  a  large  iron  bolt  on  the  kitchen 
door  of  2500  Massachusetts  Avenue?  A.  I  never  testified  to 
anything  like  that — 

Q.  I  am  asking  you  now.  A.  We  didn’t  have  any  big  iron 
bolt.  There  was  a  good  long  bolt  put  on  the  door  because 
rough-looking  people  were  knocking  at  the  door  and  run¬ 
ning  down  the  fire  escape. 

Q.  You  testified  there  was  an  iron  bolt  put  on  the  door. 
A.  Yes,  to  protect  the  Commander. 

Q.  Was  that  in  July,  1949?  A.  After  Mrs.  Clark  bought 
the  apartment  there  were  two  bolts  on  there,  and  Edward 
Dewey  put  on  another,  and  the  others  Commander  Dewey 
put  them  on. 

Q.  Did  you  put  these  bolts  on  to  keep  Admiral  and  Mrs. 
Clark  out  of  your  apartment?  A.  Well,  I  can’t  say  I  saw 
Admiral  and  Mrs.  Clark  running  up  and  down  the  fire  es¬ 
capes,  but  I  saw  a  lot  of  others. 

Q.  Did  you  ever  see  Admiral  and  Mrs.  Clark  enter —  A. 
I  didn’t  say  I  did. 

The  Court :  He  is  asking  you. 

By  Mr.  Clark: 

Q.  These  thug-like  people  you  say  used  to  knock  at  the 
door,  did  you  ever  see  them?  A.  We  used  to  answer 

1202  the  door  when  they  were  there — 
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Q.  Did  you  ever  see  Theodore  Dewey  there  on  any 
other  occasion  than  when  he  was  there  with  Captain  Ethel- 
bert  Watts?  A.  I  wasn’t  there.  I  was  at  my  hotel 

Q.  Did  yon  ever  see  Theodore  Dewey  come  to  the  door? 
A.  He  came  to  my  door. 

Q.  At  the  apartment,  where  his  father  was?  A.  Yon 
didn’t  specify  what  yon  were  asking.  No,  I  didn’t. 

Q.  Did  yon  report  to  the  police  the  breaking  and  enter¬ 
ing  of  the  apartment  in  Jnly  of  1949?  Was  that  ever  re¬ 
ported  to  the  police?  A.  Well,  I  think  that  Edward  Brad¬ 
ley  Dewey,  on  the  strength  of  that  and  my  being  beaten  np 
by  the  Admiral  for  bringing  food  to  the  Commander — 

Mr.  Clark:  I  move  to  strike  that.  That  has  nothing  to  do 
with  this  case,  Yonr  Honor. 

The  Conrt :  I  will  strike  it.  And  I  will  instruct  the  jury  to 
completely  disregard  that  answer. 

Read  the  question,  Mr.  Reporter.  And,  Madam,  please 
listen  to  it 

(Pending  question  read.) 

The  Witness :  Yon  would  have  to  ask  Mr.  Edward  Brad¬ 
ley  Dewey  that 

By  Mr.  Clark: 

1203  Q.  Yon  didn’t  report  it?  A.  I  didn’t 

Q.  Did  yon  ever  report  to  the  police  these  thug-like 
people  who  were  ringing  the  doorbell  of  Commander 
Dewey’s  apartment?  A.  I  would  call  the  po —  well,  why 
should  I?  They  were  there  to  report  that. 

The  Conrt :  He  is  asking  yon  if  yon  did. 

The  Witness :  No,  I  didn’t 

The  Court:  Do  yon  know  by  having  been  there  at  the 
time,  whether  either  Commander  Dewey  or  Edward  Dewey 
reported  it? 

The  Witness :  I  think  they  did  on  occasion. 


602 


By  Mr.  Clark : 

Q.  Do  you  know  of  your  own  knowledge?  A.  Not  for  sure. 

Q.  Now,  when  was  this  night  when  there  were  12  tele¬ 
phone  calls  in  one  night  over  the  unlisted  phone  when  Com¬ 
mander  Dewey  was  having  a  heart  attack?  A.  They  occa¬ 
sioned  the  heart  attack  and  it  was — 

Q.  When?  A.  Well,  I  remember  that  Edward  Dewey  had 
been  ill  for  some  time.  Now,  let  me  see  if  I  can  fix  it.  He 
had  already  been  to  the  vice  president,  and  he  was  trying 
to  find  out  about  these  calls.  It  was,  well,  it  certainly 

1204  was  in  late  1949,  possibly  in  November,  Mr.  Clark.  I 
can’t  be  sure.  But  it  was  in  the  late  fall  of  1949. 

Q.  Do  you  know  what  vice  president  of  the  Chesapeake 
&  Potomac  Telephone  Company  Edward  called?  A.  I  think 
that  Mr.  Hilland  has  the  correspondence  on  that.  I  am  not 
certain. 

Q.  But  do  you  know?  A.  His  name  might  have  been  John¬ 
son. 

Q.  Now,  did  you  answer  the  telephone,  this  unlisted  tele¬ 
phone,  when  it  rang  on  that  night  in  question?  A.  Edward 
Dewey  answered  it  about  half  the  time,  and  I  did  the  other. 
And  it  was  the  same  voices  we  have  heard  over  the  years, 
the  different  ones.  There  were  two  or  three  calling  back  and 
forth. 

Q.  Were  any  of  those  persons  Theodore  M.  Dewey?  A.  I 
can’t  say  they  were  that  night,  but  they  were  voices  we  had 
heard  through  the  years. 

Q.  They  were  not  Theodore  M.  Dewey’s  that  night?  A. 
Not  that  I  recognized. 

Q.  Did  you  recognize  Theodore  M.  Dewey’s  voice  ever 
calling  you  on  an  unlisted  phone  at  that  address?  A.  I  re¬ 
call  once  that  the  telephone  rang  and  there  were  two  tele¬ 
phones  in  the  Dewey  apartment,  and  a  little  child  was  on 
the  phone  and  said,  “Ha,  ha,”  or  something  like  that,  and 
then  she  said,  “What  shall  I  say?”  And  Edward 

1205  Dewey  was  on  the  other  telephone  and  we  recognized 
Theodore  Macrea  Dewey  saying  “Say  anything.” 
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Q.  Ton  recognized —  A-  A  little  child  saying  “Ha,  ha” 
and  then  the  little  thing  said,  “What  shall  I  say?”  And  he 
said,  “Say  anything,”  and  we  recognized  his  voice. 

Q.  Was  he  talking  on  the  phone?  A.  He  was  talking  to 
the  child  and  we  heard  it. 

Mr.  Clark:  That  is  alL 

Redirect  Examination 
By  Mr.  Hilland: 

Q.  Mrs.  Dewey,  I  hand  yon  this  letter  and  ask  yon 
whether  or  not  that  refreshes  yonr  recollection  of  the  name 
of  the  official  of  the  Chesapeake  &  Potomac  Telephone  Com¬ 
pany  to  whom  yon  referred.  A.  Yes,  sir,  it  does.  I  think  that 
name  is  Johnson  there. 

Q.  It  was  C.  H.  Johnson,  Vice  President  and  General 
Manager  of  the  telephone  company?  A.  Yes,  sir. 

Q.  And  does  the  date  of  that  letter  refresh  yonr  recollec¬ 
tion  abont  the  time  of  that  tronble?  A.  Yes,  sir. 

Q.  And  what  date  was  that?  A.  Jnne  22, 1949. 

1206  Q.  Now,  were  yon  present  when  the  door  of  the 
Dewey  apartment  was  broken  open?  A.  Yes,  sir. 

Q.  And  were  photographs  taken  of  the  door  at  that  time? 
After  it  had  been  broken  open.  A.  The  next  day. 

Q.  Are  these  the  photographs  that  were  taken?  A.  Yes, 
sir,  they  are. 

Q.  And  do  they  correctly  disclose  the  condition  of  the 
door  after  that  door  had  been  broken  open?  A.  They  do. 

Mr.  Hilland :  May  I  have  these  marked,  please  ? 

(A  letter  from  Chesapeake  &  Potomac  Telephone  Com¬ 
pany  dated  Jnne  22, 1949,  was  marked  as  Defendant’s  Ex¬ 
hibit  No.  86  for  identification.) 

(A  letter  from  Chesapeake  &  Potomac  Telephone  Com¬ 
pany  dated  Jnne  27, 1949,  was  marked  as  Defendant’s  Ex¬ 
hibit  No.  87  for  identification.) 

(Three  photographs  of  door  were  marked  as  Defendant’s 
Exhibits  88,  88- A  and  88-B  for  identification.) 
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By  Mr.  HiUand : 

Q.  Do  you  remember  when  that  door  was  broken  open, 
and  those  photographs  were  taken?  A.  Sometime  in  July, 
1949,  possibly  around  the  15th,  I  think. 

1207  Mr.  Hilland :  That  is  alL 

Mr.  Clark :  Did  I  understand  the  witness  to  say  that 
she  was  present  when  the  door  was  broken  open? 

The  Witness :  Yes. 

Recross  Examination 
By  Mr.  Clark : 

Q.  Did  you  see  who  broke  the  door  open?  A.  I  saw  who 
was  there  after  it  had  been  broken  and  moorings  knocked  off. 

Q.  Was  Theodore  Macrea  Dewey  there  when  the  door 
was  broken  ?  A.  No,  he  wasn ’t. 

Mr.  Clark :  Your  Honor,  I  move  to  strike  all  of  this  testi¬ 
mony  as  having  no  connection  with  this  case. 

Mr.  Hilland:  It  comes  in  because  of  the  questions  Your 
Honor  asked. 

The  Court :  This  line  of  inquiry  originates  in  the  note  that 
Commander  Dewey  wrote  and  delivered  to  Dr.  Sinclair,  in 
which  he  says  that  the  phone  had  been  ringing,  and  protect 
him  from  Theodore  Dewey.  “The  phone  has  been  ringing 
for  12  years  and  thug-like  people  at  the  door.” 

Now  for  the  first  time  on  examination  of  this  witness,  or 
any  other — I  don’t  know  that  any  other  witness  could  have 
testified  about  it — she  was  asked  whether  or  not  those  state¬ 
ments  were  true.  It  may  or  may  not  have  been  proper 

1208  direct  examination.  At  least  it  was  not  objected  to 
and  I  think  perhaps  it  would  have  been  anyway.  As  a 

result  of  that,  I  hadn’t  heard  anything  about  that  before 
and  I  wanted  to  explore  it.  This  is  what  ensues.  Whether 
it  has  any  value  is  for  the  jury. 

Mr.  Hilland:  I  think  the  question  of  who  did  it  is  im¬ 
material  and  irrelevant.  The  question  is :  It  goes  to  whether 
or  not  there  was  truth  in  what  the  testator  said  in  his 
card  to  Dr.  Sinclair. 
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The  Court:  Yes,  but  that  plus  whether  or  not  it  can 
be  properly  laid  to  Theodore  Macrea  Dewey,  because  that 
is  not  only  what  the  Commander  says  happened,  but  he 
lays  it  to  Theodore  Macrea  Dewey. 

Mr.  Hilland:  Your  Honor,  I  didn’t  bring  it  out  for  the 
purpose  of  laying  it  at  his  door.  I  brought  it  out  for  the 
sole  purpose  of  showing  the  truth  of  what  the  Commander 
said  in  the  card  he  wrote. 

The  Court :  I  understand  that.  But  you  cannot  take  that 
card  and  split  it  in  two. 

Mr.  Clark :  I  didn’t  understand  the  card  pinned  it  down  to 
Theodore  Macrea  Dewey. 

The  Court :  Yes. 

Mr.  Clark :  I  believe  the  evidence  is  necessary  in  view  of 
that,  I  withdraw  my  motion. 

The  Court :  That  is  all 


1209  EDWARD  BRADLEY  DEWEY, 

was  called  as  a  witness  by  the  defendant  (caveatee)  and 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 
By  Mr.  Hilland : 

Q.  Please  state  your  full  name,  Mr.  Dewey.  A.  Edward 
Bradley  Dewey. 

Q.  You  are  the  defendant  caveatee  in  this  casef  A.  I  am. 
*  Q.  You  have  just  heard  the  testimony  about  these  tele¬ 
phone  calls  that  came  in.  Can  you  fix  the  time  of  those 
calls?  I  am  referring  now  to  the  night  there  were  a  good 
many  telephone  calls.  A.  I  would  say  that  was  sometime  in 
July. 

Q.  What  year?  A.  1949. 

Q.  I  hand  you  Defendant’s  Exhibits  86  and  87,  and  I  ask 
y»u  whether  or  not  those  refresh  your  recollection  more  spe¬ 
cifically  about  the  time.  A.  Yes,  they  do. 
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Q.  After  looking  at  those  letters  can  yon  tell  the 

1210  Conrt  and  jury  what  the  time  was?  A.  It  was  in  the 
latter  part  of  June. 

Q.  Of  what  year?  A.  1949. 

Q.  Now,  after  those,  or  that  series  of  telephone  calls 
came  in  that  night,  what  did  yon  do?  A.  I  called  np  the 
vice  president,  Mr.  Johnson,  of  the  telephone  company, 
and  asked  him  what  he  conld  do  to  keep  these  calls  from  com¬ 
ing  in,  and  he  said  that  “I  will  pnt  yon  on  monitor  service” 
and  they  stopped  all  incoming  calls  that  night,  and  the  next 
day  the  monitor  service  took  effect,  and  then  anybody  that 
came  in,  or  rang  onr  nnmber,  they  were  stopped.  They  were 
inqnired  as  to  what  nnmber  they  were  calling  and  who  they 
wanted  to  speak  to.  And  if  they  wanted  to  speak  to  Mr. 
Dewey  the  call  was  pnt  throngh  manually.  Otherwise  it 
wasn’t. 

Q.  Now,  did  Mr.  Johnson  do  anything  else  for  yon?  A. 
He  changed  the — 

Q.  Well,  now,  first  of  all,  let  me  hand  yon  Exhibit  86  and 
ask  yon  whether  or  not  that  exhibit  refreshes  yonr  recol¬ 
lection  about  what  he  did  for  yon. 

Mr.  Clark :  Is  this  86? 

The  Court :  Yes. 

Mr.  Hilland :  86. 

The  Witness:  He  made  an  investigation  of  the 

1211  whole  thing. 

By  Mr.  Hilland : 

Q.  After  he  made  an  investigation,  what  did  he  do?  Did 
he  write  yon  that  letter?  A.  He  wrote  me  this  letter. 

Q.  And  in  that  letter,  what  did  he  ask  yon  to  do?  A.  He 
asked  me  to  come  down  to  see  him. 

Q.  As  a  result  of  that  letter,  did  yon  go  down  to  see  him? 
A.  Yes. 

Q.  Did  yon  have  a  conference  with  him?  A.  I  did. 

Q.  And  as  a  result  of  that  conference  did  yon  receive 
another  letter  from  the  telephone  company?  A.  I  did. 
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Q.  Is  that  one  this  one  which  is  marked  Defendant’s 
Exhibit  87?  A.  I  did. 

Q.  And  what  did  the  telephone  company  do  for  you  at 
that  time  ?  When  I  say  ‘ 1  that  time,  ’ ’  what  date  is  that  letter  ? 
A.  This  is  June  27. 

Q.  What  year?  A.  1949. 

Q.  What  did  the  telephone  company  do  for  you  at  that 
time?  A.  They  intercepted  my  calls  and  put  them  out  on 
another  line.  They  said  that  my  present  telephone 

1212  number,  which  was  a  Michigan  number,  they  would 
say  that  that  was  discontinued,  and  anyone  who  called 

the  Michigan  number  they  would  ask  who  they  were  calling 
for  and  if  they  they  said  they  were  calling  for  Mr.  Dewey 
then  they  would  connect  me  through  a  Hudson  number. 

Q.  What  was  the  Michigan  number  that  you  had  had?  A. 
The  Michigan  number  was  Michigan  3511. 

Q.  And  to  what  number  did  they  change  that  number? 
A.  Hudson  7665. 

Q.  Now,  after  they  did  make  that  change,  were  you 
harassed  with  any  more  repeated  telephoning?  A.  Not  for 
sometime.  But  later  on  we  had  the  same  trouble  again. 

Q.  About  how  long  after  that?  A.  Oh,  I  would  say  a  month 
or  six  weeks. 

Q.  What  is  that?  A.  About  a  month  or  six  weeks. 

Q.  And  how  long  did  that  go  on?  A.  That  went  on  until 
we  left  the  apartment  on  the  30th  of  June,  1950. 

Q.  Now,  prior  to  the  time  that  you  had  this  investigation 
— strike  that. 

I  would  like  to  offer  these  in  evidence.  Your  Honor. 

The  Court:  I  do  not  think  they  are  admissible  in 

1213  the  case. 

Mr.  Hilland:  I  have  a  lot  of  doubt  about  it  too, 
Your  Honor,  but  the  way  this  business  developed  it  seems 
to  me  Your  Honor’s  examination  opened  it  up. 

The  Court:  Don’t  lay  that  to  my  door  if  you  find  any 
fault  with  it.  It  was  opened  up  long  ago,  and  it  was  a 
perfectly  proper  inquiry  and  in  my  opinion  a  desirable 
inquiry. 
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If  you  object  to  those  two  letters,  I  will  sustain  the  ob¬ 
jection.  If  you  don’t,  they  can  go  in.  I  see  no  point  in  put¬ 
ting  them  in  evidence  except  that  they  elaborate  on  some¬ 
thing  that  Mr.  Dewey  has  already  testified  to. 

Mr.  Hilland:  Except  that  they  corroborate  what  he  said 
to  them. 

The  Court:  What  he  said  has  not  been  challenged  yet. 
It  does  not  need  any  corroboration. 

Mr.  Clark :  I  have  no  objection  to  87,  Your  Honor. 

The  Court :  Well,  let  me  see  them  both. 

Mr.  Clark :  I  frankly  do  not  think  they  are  admissible,  but 
I  think  87  clarifies  some  of  the  testimony  here,  and  86  con¬ 
tributes  nothing. 

The  Court:  The  letter  of  June  22  is  denied  admission, 
because  it  doesn’t  tell  us  anything. 

I  will  receive  87. 

1214  (Defendant’s  Exhibit  No.  87  for  identification  was 
received  in  evidence.) 

Mr.  Hilland:  May  I  read  it  to  the  jury,  Your  Honor? 

The  Court :  Yes. 

Mr.  Hilland:  Ladies  and  gentlemen  of  the  jury,  this  is 
on  the  letterhead  of  the  Chesapeake  &  Potomac  Telephone 
Company,  S.  A.  Moss,  General  Plant  Manager,  June  27, 
1949. 

“Mr.  Edward  Bradley,  Dewey,  Army  and  Navy  Club, 
Farragut  Square  and  I  Street,  Northwest,  Washington, 
D.  C. 

1 1  Dear  Mr.  Dewey : 

“In  accordance  with  our  conversation  in  Mr.  Johnson’s 
office  last  Friday,  arrangements  have  been  made  to  change 
your  telephone  number  to  Hudson  7665  at  3:00  p.  m.  on 
Tuesday,  June  28th.  We  have  also  arranged  to  change  the 
billing  address  to  the  Army  and  Navy  Club  and  future  bills 
will  be  mailed  there. 

“Your  present  number,  Michigan  3511,  will  be  intercepted 
with  no  reference  of  calls,  i.e.,  persons  calling  Michigan 
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3511  will  be  told  the  line  is  disconnected  and  the  new  nnmber 
will,  of  course,  not  be  given  out. 

“We  sincerely  hope  that  this  change  of  nnmber  will  stop 
the  trouble  which  yon  have  experienced.  However,  if  any¬ 
thing  further  should  develop,  please  let  us  know  and  we 
will  take  any  additional  steps  that  are  necessary  in  order  to 
find  the  cause. 

1215  “Very  truly  yours,  (signed)  S.  A.  Moss,  General 
Plant  Manager.  *  9 

By  Mr.  Hilland : 

Q.  Mr.  Dewey,  in  years  prior  to  that,  following  the  time 
that  your  father  put  your  brother  Theodore  out  of  his 
apartment,  had  your  father  and  you  encountered  any  diffi¬ 
culty  with  your  telephone  calls  ?  A.  We  had. 

Q.  When  did  that  begin?  A.  That  began  shortly  after  he 
put  him  out. 

Q.  And  how  long  did  that  continue?  A.  Intermittently  all 
the  way  through. 

Q.  When  you  say  all  the  way  through,  what  do  you  mean? 
A.  I  mean  up  until  the  time  we  left  2500  Massachusetts 
Avenue. 

Q.  IJp  to —  A.  19 — 

Q.  June,  1950?  A.  June,  1950. 

Q.  And  you  say  that  was  intermittently  throughout  that 
period  of  time  ?  A.  Yes. 


1229  Q.  Mr.  Dewey,  when  was  the  front  door — was  the 
front  door  of  the  apartment  occupied  by  you  and  your 
father  ever  broken  in  ?  A.  It  was. 

Q.  When?  A.  I  think  it  was  the  summer  of  1949. 

Q.  Of  what  month?  A.  July  or  August,  as  near  as  I  can 
recollect. 

Q.  Do  you  know  by  whom  it  was  broken  in?  A.  By  Mrs. 
Clark. 

Q.  And  who  else?  A.  And  the  janitor,  Thomas. 

Q.  What  is  his  name?  A.  Thomas. 
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Q.  He  was  her  janitor  at  that  time?  A.  He  was. 

Q.  Can  yon  fix  the  time  more  accurately  than  “July 
or  August  ”  ?  A.  It  may  have  been  June. 

Q.  In  the  litigation  with  Mrs.  Shannon  Clark,  did  you 
file  affidavits?  A.  I  did. 

Q.  Here’s  Mrs.  Dewey’s  affidavit;  does  that  re- 

1230  fresh  your  recollection  as  to  when  the  time  was?  A. 
Yes,  it  does. 

Q.  After  seeing  that,  can  you  swear  upon  your  personal 
knowledge  what  the  date  was  ?  A.  July  6th. 

Q.  What  year?  A.  1949. 

Q.  And  the  breaking  in  was  effected  by  Mrs.  Shannon 
Clark,  with  her  janitor  ?  A.  Yes. 

Q.  Did  you  see  her  at  that  time  and  place  ?  A.  Yes. 

Q.  Did  you  hear  her  voice  before  the  door  was  broken 
in?  A.  It  was  a  very  hot  day  and  the  door  was  on  the  chain 
to  allow  some  ventilation  through. 

Q.  What  did  you  hear  her  say  to  the  janitor?  A.  * * Give 
it  all  you  have  got.”  I  heard  her  saying  to  the  janitor,  “Give 
it  all  you  have  got.”  I  went  to  the  door  and  demanded  what 
it  was  all  about,  and  Mrs.  Clark  said — 

The  Court  (interposing) :  We  don’t  want  to  know  what 
Mrs.  Clark  said. 

By  Mr.  Hilland : 

Q.  Prior  to  that  occasion,  had  you  had  any  trouble  with 
with  the  entrance  doors  of  the  apartment — 

The  Court :  How  material  is  that? 

1231  Mr.  Hilland :  Only  in  support  of  what  the  testator 
said  in  the  note  to  Dr.  Sinclair. 

The  Court :  What  do  you  mean,  trouble  with  the  door? 

Mr.  Hilland :  With  people  at  the  door. 

The  Court :  Your  question  is  any  trouble  at  the  door. 

Mr.  Hilland :  Yes. 

The  Witness :  Yes. 
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By  Mr.  Hilland : 

Q.  What  was  that,  Mr.  Dewey?  A.  People  came  to  the 
door  there.  We  did  not  know  them  and  knew  they  had  no 
business,  and  they  were  strangers. 

Q.  What  did  you  do?  A.  Some  would  just  stare  and  some 
would  ask  foolish  questions :  If  so  and  so  lived  there. 

The  Court:  Have  you  left  the  question  concerning  the 
door? 

Mr.  Hilland :  Yes,  Your  Honor. 

The  Court :  I  want  to  instruct  the  jury  concerning  that. 

Members  of  the  jury,  yesterday  afternoon  there  was  testi¬ 
mony  concerning  the  note  that  Commander  Dewey  gave  Dr. 
Sinclair  in  September,  in  which  he  asked  protection  with  re¬ 
spect  to  thug-like  people  coming  to  the  door. 

Testimony  was  given  in  connection  with  that  to  the 
effect,  by  Mrs.  Dewey,  that  those  things  actually  happened. 
The  testimony  ended  with  that  phase,  on  the  subject  mat¬ 
ter  of  the  door  to  the  Dewey  apartment  having  been 
1232  forced,  in  July  of  1949.  That  could  well  have  left 
an  inference  or  impression  that  that  was  the  doing  of 
Theodore  Dewey.  The  testimony,  together  with  affidavits 
in  the  case  of  Dewey  vs.  Clark,  by  Miss  Sinclair  at  that 
time  and  now  Mrs.  Dewey,  and  the  present  testimony  of 
Mr.  Dewey  is  such  that  I  have  taken  judicial  notice  that 
it  is  perfectly  apparent  that  it  was  Mrs.  Clark,  according 
to  these  witnesses,  that  caused  that  door  to  be  forced 
and  there  is  no  evidence  certainly  at  this  time  whatever 
to  connect  Theodore  Macrea  Dewey  with  that  incident. 

Therefore,  insofar  as  the  incident  of  the  forcing  of  the 
door,  in  July  of  1949,  is  concerned,  the  Court  strikes  that 
testimony  from  the  record  and  instructs  you  to  disregard  it. 

Go  ahead. 

By  Mr.  Hilland : 

Q.  In  what  class  at  the  Naval  Academy  did  your  father 
graduate  ?  A.  The  class  of  1880. 
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Q.  After  his  graduation  from  the  Naval  Academy  at 
Annapolis,  how  long  did  he  remain  in  the  United  States 
Navy?  A.  He  retired  in  1905  and  was  on  active  duty  until 
1909,  when  he  retired  from  the  Service. 

Q.  From  that  time  to  the  time  of  his  death,  in  March  1950, 
was  he  ever  on  active  duty  in  the  Navy?  A.  Yes,  during 
the  first  World  War. 

1233  Q.  Do  you  remember  how  long  he  was  on  active 
duty?  A.  Between  a  year  and  18  months. 

Q.  How  old  are  you,  Mr.  Dewey?  A.  I  am  49,  no  59. 

Q.  Prior  to  the  first  World  War,  what  work  were  you 
engaged  in?  A.  I  think  I  was  selling  insurance  for  the  Na¬ 
tional  Life  Insurance  Company. 

Q.  Where?  A.  In  Washington. 

Q.  When  were  you  inducted  into  the  first  World  War?  A. 
I  volunteered  following  the  declaration  of  war. 

Q.  In  what  branch  of  the  service  were  you?  A.  Paymaster, 
United  States  Navy. 

Q.  With  what  rank?  A.  Ensign. 

Q.  Were  you  later  transferred  to  another  branch?  A. 
Later,  I  was  transferred  to  the  line. 

Q.  When  were  you  discharged  from  service  in  the  United 
States  Navy?  A.  In  1919. 

Q.  Following  your  discharge  from  the  United  States 
Navy,  at  that  time  what  work  were  you  engaged  in?  A.  I 
went  back,  I  think,  and  sold  life  insurance  for  awhile  and 
then  went  to  New  York  and  was  with  the  Mack  Truck 

1234  Company  for  a  short  time  and  later  was  with  the 
Sangamo  Electric  Company. 

Q.  Did  you  receive  any  special  training;  have  you  ma¬ 
jored  in  anything?  A.  Patent  law. 

Q.  At  that  time?  A.  Yes,  in  telephone  engineering. 

Q.  What  company  was  your  first  employer  in  New  York? 
A.  The  Mack  Truck  Company. 

Q.  When  did  you  go  to  work  for  the  Mack  Truck  Com¬ 
pany?  A.  That  was  in  1923, 1  think. 

Q.  And  how  long  were  you  with  that  firm?  A.  Several 
months.  I  don’t  recall  just  how  many. 
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*Q.  What  compensation  did  you  receive  from  that  firm?  A. 
A  drawing  account  of  $200  per  month. 

Q.  After  that?  A.  I  was  with  the  Sangamo  Electric  Com¬ 
pany. 

Q.  How  long  were  yon  with  them?  A.  Until  I  went  to  Flor¬ 
ida  in  September  1925. 

Q.  What  was  yonr  income  while  yon  were  working  for 
the  electric  company  in  New  York?  A.  $3600  a  year. 

Q.  Salary  or  drawing  account?  A.  Salary. 

Q.  With  whom  were  yon  living  during  the  time  that 

1235  yon  were  in  New  York?  A.  My  brother. 

Q.  During  that  period  of  time  did  your  father 
ever  send  him  money  with  which  he  paid  or  did  pay  yonr 
room  and  board?  A.  No. 

Q.  During  the  time  yon  were  in  New  York  were  yon  self- 
supporting  or  was  yonr  father  supporting  yon?  A.  Self- 
supporting. 

Q.  Did  yonr  brother  contribute  anything  to  yonr  room 
rent  while  yon  were  living  in  New  York?  A.  No. 

Q.  Did  he  at  any  time? 

(No  response.) 

Q.  Will  yon  answer  the  question?  A.  No. 

Q.  How  long  were  yon  and  yonr  brother  in  Florida  to¬ 
gether?  A.  Six  or  eight  months. 

Q.  Where  were  yon  together?  A.  At  Avon  Park,  Florida. 
Q.  During  that  period  of  time,  how  were  yon  employed? 
A.  I  was  promoting  a  real  estate  development. 

Q.  And  who  was  financing  that  real  estate  development 
for  yon?  A.  My  father. 

1236  The  Court  (interposing) :  What  period  of  time  was 
this? 

Mr.  Hilland:  While  they  were  in  Florida.  He  testified 
he  went  there  in  September,  1925. 

By  Mr.  Hilland: 

Q.  During  that  period  of  time  that  yon  were  in  Florida 
living  with  yonr  brother?  A.  Yes. 
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Q.  Did  he  make  advances  to  you  of  $700?  A.  No. 

Q.  During  the  period  you  were  living  with  him  there?  A. 
He  did  not. 

Q.  In  any  amount?  A.  He  did  not. 

Q.  During  that  period  of  time  did  your  father  send  you 
money?  A.  He  did. 

Q.  Did  he  send  it  directly  to  you  or  to  Theodore  Macrea 
Dewey?  A. Tome. 

Q.  When  Theodore  left  Florida,  did  you  leave  with  him? 
A.  No. 

Q.  Where  did  you  go?  A.  To  Tarpon  Springs. 

Q.  How  long  were  you  there?  A.  Over  a  year. 

1237  Q.  Was  he  with  you  at  Tarpon  Springs  at  any 
time  ?  A.  Not  to  my  knowledge. 

Q.  After  you  separated  from  your  brother  in  Avon  Park, 
Florida ;  that  is  where  you  separated?  A.  Yes. 

Q.  From  that  time  until  the  present  time,  did  you  carry 
on  any  correspondence  with  your  brother?  A.  Not  to  my 
knowledge. 

Q.  From  Tarpon  Springs,  Florida,  where  did  you  go?  A. 
Washington,  D.  C. 

Q.  When  did  you  return  to  Washington?  A.  In  1927. 

Q.  What  part  of  the  year?  A.  The  fall 
Q.  Where  did  you  live  when  you  returned  to  Washington? 
A.  The  Army-Navy  Club. 

Q.  Where  your  father  was  living  at  that  time?  A.  Yes. 

Q.  When  you  came  back  did  you  have  any  employment? 
A.  No. 

Q.  Did  you  have  any  income  of  your  own?  A.  No. 

Q.  Did  you  have  a  conversation  with  your  father  at  or 
about  that  time?  A.  I  did. 

1238  Q.  What  was  the  conversation?  A.  Father  told  me 
he  had  seen  very  little  of  me  during  his  life  because  he 

was  at  sea  when  I  was  young.  He  was  away  a  great  number 
of  years.  Now  that  he  had  come  back  I  had  now  become  of 
age  and  was  grown,  he  would  like  me  to  stay  with  him  be¬ 
cause  we  could  have  our  companionship,  because  he  did  not 
have  any  companionship  with  my  brother. 
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Q.  What  else  did  he  say  to  you?  A.  He  also  said  that 
Theodore  didn’t  seem,  didn’t  get  along  with  him;  that  there 
was  some  trouble  and  he  just  couldn’t  put  his  finger  on  it. 

Q.  What  did  he  say  about  his  income?  A.  He  said  his 
income  was  sufficient  for  the  both  of  us  to  live  comfortably 
on,  and  that  he  wanted  to  enjoy  my  society;  that  he  was 
getting  to  the  point  where  we  had  a  great  deal  in  com¬ 
mon  and  could  enjoy  ourselves  together. 

Q.  Did  you  at  that  time  know  Selma  Sinclair,  who  is 
now  your  wife?  A.  I  did  not. 

Q.  Did  you  know  what  your  father’s  sources  of  income 
were?  A.  A  life  estate  in  part  of  Kann’s  Department  Store 
and  his  retired  pay ;  and  I  imagine  he  had  a  certain  amount 
of  income  from  stocks  and  bonds. 

Q.  Do  you  know  how  much  he  had  in  stocks  and 

1239  bonds  at  that  time  ?  A.  I  don’t  know. 

Q.  WHiat  rent  did  he  receive  from  Kann’s  Store  at 
that  time?  A.  I  think  $6,000. 

Q.  Do  you  know  how  much  his  retired  pay  from  the  Navy 
was  ?  A.  I  think  in  the  neighborhood  of  $400. 

Q.  Now,  did  you  at  that  time  do  what  your  father  asked 
you  to  do?  A.  I  did. 

Q.  Did  you  take  up  residence  with  him  at  the  Army-Navy 
Club?  A.  I  did. 

Q.  How  long  did  you  and  he  live  there  ?  A.  We  lived  there 
until  we  moved  to  the  Marlborough  Apartment  House,  some¬ 
time  in  1931.  I  am  not  sure  of  the  date  we  moved  to  the 
Marlborough. 

Q.  Prior  to  the  time  you  moved  to  the  Marlborough,  had 
you  lived  there  before  ?  A.  Oh,  yes. 

Q.  When?  A.  When  father  retired  from  active  duty,  in 
1909,  we  moved  to  Washington  and  took  up  residence  at  the 
Marlborough  Apartment  House,  and  that  was  his  home 
until  my  mother’s  death  in  1924. 

1240  Q.  Between  the  time  you  went  to  the  Army-Navy 
Club  to  live  with  your  father  in  the  fall  of  1927  to 

1931  and  went  to  the  Marlborough,  did  your  brother  visit 
you  from  time  to  time  ?  A.  Occasionally. 
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Q.  Did  he  live  there  when  he  was  in  Washington?  A.  He 
did. 

Q.  Who  took  care  of  his  living  expenses?  A.  My  father. 

Q.  Did  he  also  take  care  of  yonr  living  expenses  ?  A.  He 
did. 

Q.  When  did  you  meet  Miss  Sinclair,  who  is  now  your 
wife?  A.  I  think  it  was  in  the  late  fall  or  early  winter  of 
1927. 

Q.  Do  you  remember  when  your  father  first  met  her?  A. 
He  met  her  about  a  month  after  I  did. 

Q.  Do  you  remember  when  your  brother,  Theodore  Mac- 
rea  Dewey,  first  met  her?  A.  He  first  met  her  when  he  re¬ 
turned  from  Albany,  New  York. 

Q.  Do  you  know  when  that  was?  A.  I  don’t  know;  I 
think  that  was  somewhere  in  1928  or  1929 — ’29,  I 

1241  think  it  was. 

Q.  Where  did  he  meet  her?  A.  At  the  Union  Sta¬ 
tion  in  Washington,  D.  C. 

Q.  After  he  met  her  coming  from  Albany,  do  you  know 
where  he  went  ?  A.  I  think  North  Carolina. 

Q.  Where,  in  North  Carolina?  A.  Durham,  I  think  it  was. 
Q.  Do  you  know  when  he  returned  finally  from  Durham, 
North  Carolina,  to  live  in  Washington?  A.  I  think  it  was 
in  1931. 

Q.  And  after  he  returned,  when  was  it  with  respect  to 
his  return  that  you  and  your  father  moved  from  the  Army- 
Navy  Club  to  the  Marlborough  Apartment  House?  A. 
Shortly  after  his  return. 

Q.  Was  that  move  occasioned  by  his  return?  A.  Yes. 

Q.  During  the  period  of  years  that  your  brother  Theodore 
was  in  Durham,  North  Carolina,  did  you  ever  carry  on 
any  correspondence  with  him?  A.  No. 

Q.  Did  you  ever  visit  him  in  Durham,  North  Carolina?  A. 
No. 

Q.  Did  Miss  Sinclair  ever  visit  him  in  Durham,  North 
Carolina?  A.  No. 

1242  Q.  To  your  knowledge?  A.  No. 
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Q.  Did  yonr  father  visit  him  in  Durham?  A.  Yes. 

Q.  Do  yon  know  for  how  long  yonr  father  visited  him  in 
Durham?  A.  I  think  a  week  or  ten  days. 

Q.  Do  yon  recall  the  occasion  when  your  father  returned 
from  that  visit  in  Durham  ?  A.  I  do. 

Q.  Did  you  have  a  conversation  with  him  about  his  trip? 
A.  Yes. 

Q.  What  was  this  conversation?  A.  Father  told  me  he 
did  not  like  the  people  my  brother  was  associating  with 
down  there. 

Q.  Whiat  did  he  say?  A.  He  was  associating  with  a  Bill 
Lickle  and  a  married  woman. 

Q.  What  was  her  name?  A.  Her  name  was — I  can’t — 
Mrs. - 

Q.  Does  it  refresh  your  recollection  that  it  was  Mrs. 
Stubbs?  A.  Right. 

Q.  Did  you  ever  make  a  trip  to  Moorhead  City, 

1243  North  Carolina?  A.  I  did. 

Q.  When?  A.  That  was,  I  think,  in  the  summer  of 

1930. 

Q.  With  whom  did  you  go?  A.  My  father  and  Miss  Sin¬ 
clair. 

Q.  How  did  you  go?  A.  By  automobile. 

Q.  Whiat  model?  A.  It  was  a  Pierce  Arrow,  1929. 

Q.  Do  you  remember  when  it  had  been  bought?  A.  In 
1929. 

Q.  Do  you  remember  how  old  it  was  when  you  drove  down 
there?  A.  About  a  year  old. 

Q.  When  you  got  to  Moorhead  City,  North  Carolina, 
whom  did  you  meet  there?  A.  My  brother,  Bill  Lickle,  Mrs. 
Stubbs. 

Q.  Anybody  else?  A.  The  woman  that  ran  the  house 
where  we  were  going  to  stay.  I  don’t  know  her  name. 

Q.  How  many  days  were  you  and  your  father  and  Miss 
Sinclair  in  Moorhead  City?  A.  I  would  say  five  or  six  days. 
Q.  Do  you  remember  any  events  that  occurred  while 

1244  you  were  there  ?  A.  I  do. 

Q.  What  events  occurred?  A.  I  remember  the  room 
wasn’t  ready  for  Miss  Sinclair  and  that  she  slept  the  first 
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night  there  and  I  think  the  subsequent  nights  we  were  there 
with  Miss  Dabney — I  don ’t  recall  the  last  name  now. 

Q.  Can  you  identify  her  name  in  some  other  way?  A.  She 
was  a  school  teacher. 

Q.  How  much  time  did  she  spend  with  Miss  Ledyard?  A. 
Every  night  she  slept  in  her  room  with  her. 

Q.  Do  you  remember  the  circumstances  under  which  she 
slept  in  the  room  with  Miss  Ledyard?  A.  Because  her  room 
wasn’t  available  and  she  and,  I  think  Mrs.  Stubbs,  asked  if 
she  could  share  her  room  with  her  that  first  night,  and  Mrs. 
Stubbs  did  not  want  her  to  share  the  room  with  her  and 
so  she  spent  the  night  with  Miss  Dabney — 

Q.  (Interposing)  Was  there  any  squabble  between  Mrs. 
Stubbs  and  Miss  Sinclair — and  I  quote  when  I  use  the  word 
“squabble” — 

Mr.  Clark  (interposing) :  What  are  you  quoting  from? 

Mr.  Hilland :  I  am  quoting  your  client. 

Mr.  Clark :  I  just  wanted  to  know. 

The  Witness :  Not  that  I  know  of. 

By  Mr.  Hilland : 

Q.  Were  there  any  words  between  them  on  that 
1245  occasion?  A.  Not  that  I  know  of. 

Q.  Are  there  any  events  by  which  you  can  identify 
the  length  of  time  you  remained  in  Moorhead  City?  A.  Yes, 
several  days  after  we  arrived  there  they  had  a  hurricane, 
warnings  were  put  up,  and  all  the  boats — we  were  using,  I 
think,  a  boat  that  belonged  to  Bill  Lickle.  Tate  ran  the  boat 
we  were  supposed  to  use  up  one  of  the  rivers,  to  tie  it  up  to 
the  bank  for  protection,  and  my  father  and  Miss  Sinclair 
and  myself  drove  the  car  and  brought  him  back  to  Moor¬ 
head  City. 

Q.  While  you  were  there,  did  you  do  anything  else?  A. 
The  first  day,  Tate  took  us  on  the  boat  and  we  went  up 
one  of  the  rivers  for  several  miles;  and  the  second  day, 
some  captain  there  had  a  fishing  boat  and  Tate  took  us 
out  on  that  boat  and  we  went  fishing. 
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I  think  the  following  day  we  went  up  and  down  the  coast, 
and  the  day  following  I  think  was  the  hurricane. 

Q.  After  your  brother  returned  from  North  Carolina,  was 
there  an  occasion  when  you  and  your  father  and  he  and  Miss 
Sinclair  were  taking  a  drive  around  the  Speedway  when 
Miss  Sinclair  made  derogatory  remarks  about  Mrs.  Snyder, 
the  wife  of  Admiral  Snyder,  with  the  result  that  she  and 
your  brother  quarreled,  and  as  a  result  of  that  quarrel  she 
got  out  and  went  home  ?  A.  Not  that  I  recall. 

1246  Q.  Were  you  on  any  such  trip?  A.  No. 

Q.  Miss  Sinclair  and  your  brother,  did  they  have 
a  quarrel  in  your  father’s  apartment  about  Mrs.  Snyder?  A. 
No. 

.Q.  After  your  brother  returned  from  North  Carolina,  did 
he  obtain  employment?  A.  Yes. 

Q.  How  long  after  he  returned?  A.  I  think  it  was  several 
months. 

Q.  After  he  returned  from  North  Carolina,  did  you  ever 
hear  any  discussions  between  him  and  your  father  about  his 
share  of  your  father’s  estate;  that  is,  your  brother  Theo¬ 
dore  ’s  share  of  his  father ’s  estate  ?  A.  Yes. 

Q.  What  did  you  hear  between  him  and  your  father? 

Mr.  Clark :  And  approximately  when,  the  date. 

Mr.  Hilland :  Put  it  this  way : 

By  Mr.  Hilland : 

Q.  How  many  times  did  you  hear  discussions  of  that 
matter?  A.  Once,  that  I  recall. 

Q.  And  when  was  that?  A.  That  was  sometime  after  he 
returned  from  North  Carolina. 

1247  Q.  Can  you  fix  the  time  any  more  definitely  than 
that?  A.  Oh,  I  would  say  within  six  months. 

Q.  Where  did  the  conversation  occur?  A.  In  the  living 
room. 

Q.  Who  was  present?  A.  I  was. 

Q.  Who  else?  A.  I  don’t  know  whether  Miss  Sinclair  was 
present  or  not.  She  may  have  been. 
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Q.  Your  father  and  brother  were  there,  were  they  not?  A. 
Yes. 

Q.  Will  you  tell  the  Court  and  jury  what  your  father  said ; 
what  your  brother  said — the  whole  conversation?  A.  My 
brother  suggested  to  father  that  he  turn  over  the  income  of 
the  store  to  the  two  of  us  so  we  could  enjoy  it  now.  He 
said  he  did  not  know  how  much  longer  he  was  going  to 
live,  and  he  said  he  wanted  to  enjoy  his  mother’s  inheritance 
to  him  while  he  was  still  young  enough  to  enjoy  it. 

1248  My  father  said  he  had  given  a  great  deal  of  money 
to  him  out  of  it  and  he  thought  he  would  keep  it  in 

the  status  quo ;  the  way  she  left  it. 

Q.  Did  you  have  any  quarrel  between  your  father  and 
brother  at  that  time?  A.  No,  I  don’t  think  so. 

Q.  Did  you  hear  your  brother  talk  to  your  father  about 
his  share  of  the  estate  on  any  other  occasion?  A.  I  can’t  be 
sure. 

Q.  Did  your  brother  Theodore  talk  to  you  about  that 
estate  on  any  other  occasion?  A.  He  did. 

Q.  When?  A.  That  was  shortly  before  Father  kicked  him 
out. 

Q.  Can  you  fix  the  time  any  more  specifically?  A.  I  would 
say  within  three  months. 

Q.  Where  did  that  occur?  A.  In  the  living  room. 

Q.  What  was  the  conversation?  A.  Theodore  told  me,  “I 
don’t  think  Father  is  using  the  right  judgment  in  making 
his  investments,  and  using  the  money  Mother  left  from  the 
store.  Will  you  join  me  and  we  can  have  Father  declared 
incompetent  to  handle  the  business  and  we  will  take  it  over, 
and  we  will  make  better  investments  than  he  is 

1249  making.” 

Q.  What  did  you  reply?  A.  I  told  him  Father  was 
just  as  competent  now  to  handle  his  estate  as  he  ever  was, 
and  I  would  have  absolutely  nothing  to  do  with  it. 

Q.  Did  he  make  any  proposal  to  you  at  any  other  occa¬ 
sion?  A.  I  can’t  be  sure. 
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Q.  Mr.  Dewey,  when  was  the  last  time  yon  were  either 
at  Montpelier,  Vermont,  or  at  Lake  Willoughby,  Vermont, 
at  the  place  called  “Greystone”  to  visit  your  uncle  and 
Aunt  Margaret  Howland?  A.  In  the  summer  of  1928. 

Q.  Is  there  any  way  you  can  fix  that  year,  specifically?  A. 
Yes. 

Q.  How?  A.  I  took  Miss  Sinclair  up  to  meet  my  family 
and  to  bring  Father  home. 

Q.  Prior  to  going  up  to  Vermont  with  Miss  Sinclair  had 
you  had  correspondence  with  them?  A.  With  whom? 

Q.  Your  Father.  A.  I  did. 

Q.  Have  you  refreshed  your  memory  as  to  when  it  was? 
A.  In  1928. 

Q.  How  many  years  prior  to  that  since  you  had 

1250  been  to  Lake  Willoughby?  A.  I  was  up  there  with  a 
friend,  Chester  Flather  in  1919.  I  may  have  been  up 

there  once  between  then.  I  don’t  know. 

Q.  When  you  were  a  young  boy  were  you  up  there  visit¬ 
ing?  A.  Yes. 

Q.  About  how  often?  A.  I  can  recall  three  of  four  times. 
Q.  Do  you  recall  any  time  in  your  manhood  other  than 
the  time  in  1928?  A.  That  I  have  been  up  there? 

Q.  Specifically,  other  than  the  year  1919  and  in  the  year 
1928.  A.  I  couldn’t  give  the  dates  of  any  other  times. 

Q.  Were  you  there  anytime  between  those  years,  1919  and 
1928?  A.  Yes,  I  think  I  was  there  one  time,  but  what  year 
it  was  I  don’t  know. 

Q.  During  the  summer  of  1934,  when  Theodore  and  Mr. 
Clugston  were  having  a  boat  built,  do  you  remember  that 
year?  A. Ido. 

Q.  Were  you  present  on  any  occasion  when  your  father 
gave  your  brother  Theodore  any  money  against  the  cost  of 
his  share  of  that  boat  ?  A.  I  was. 

1251  The  Court  (interposing) :  Tell  me  what  year  that 
was  again. 

Mr.  Hilland :  1934. 
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By  Mr.  Hilland: 

Q.  How  many  times?  A.  Twice. 

Q.  What  amounts  did  you  see  your  father  give  Theodore 
toward  the  cost  of  his  share  of  that  boat  during  that 
summer?  A.  I  check  for  five  and  one  for  three  hundred. 

Mr.  Clark :  Can  you  place  those  dates  and  the  place  ? 

Mr.  Hilland :  Where  ? 

The  Witness :  That  was  in  the  Marlborough  Apartments. 
By  Mr.  Hilland : 

Q.  Can  you  fix  the  time,  the  date?  A.  No,  it  was  during 
the  period  he  was  building  the  boat. 

Q.  Can  you  fix  it  by  the  season  of  the  year  ?  A.  I  would  say 
in  the  summertime. 

Q.  Did  you  go  to  law  school,  Mr.  Dewey  ?  A.  I  did. 

Q.  Where?  A.  At  the  National  University,  in  Washing¬ 
ton. 

Q.  When  did  you  first  enter  the  National  University  Law 
School?  A.  I  think  the  summer  of  1934. 

1252  Q.  Did  you  enter  in  a  regular  season  or  the  sum¬ 
mer  session?  How  long  did  you  continue  to  go  to  law 
school?  A.  Until  I  graduated. 

Q.  What  degree  did  you  receive  at  that  time?  A.  LI.  B. 
and  Master  of  Law. 

Q.  Did  you  go  to  school  any  part  of  the  year  1937  and 
1938?  A.  I  want  to  make  a  correction.  The  first  two  degrees 
were  Bachelor  of  Law  and  Master  of  Patent  Law;  and  I 
had  to  go  an  additional  year  to  get  my  Master  of  Law. 

Q.  What  year  did  you  get  your  Master  of  Law?  A.  I 
think  1938. 

Q.  During  the  period  of  time  you  were  going  to  law 
school  how  many  nights  a  week  did  you  go?  A.  Six. 

Q.  Was  that  exclusive  of  Sunday  only?  A.  Yes. 

Q.  What  hours  did  you  go  to  law  school?  A.  I  think  they 
were  5 :30  to  8 :30. 

Q.  Who  paid  for  your  law  schooling?  A.  Father. 

Q.  At  the  time  you  entered  law  school  in  the  summer  of 
1934,  did  any  discussion  occur  between  your  father  and  your 


623 


brother  Theodore  about  the  fact  that  your  father  was  pay¬ 
ing  for  your  law  schooling  ?  A.  It  did. 

1253  Q.  Where?  A.  In  the  Marlborough. 

Q.  What  was  the  conversation?  A.  He  told  Father 
he  was  just  throwing  money  away ;  I  would  never  finish  the 
course. 

Q.  What  else  was  said?  A.  I  can’t  recall  now  what  else 
was  said  there  at  that  time. 

Q.  Did  you  continue  throughout  the  year  1934  going  to 
law  school?  A.  I  did. 

Q.  What  was  the  condition  of  your  father’s  health  dur¬ 
ing  the  fall  of  1934?  A.  Not  too  good. 

Q.  Was  there  any  time  that  winter  and  late  in  1934  that 
he  required  hospitalization?  A.  Now,  I  am  not  sure  of  the 
date,  but  I  think  he  went  to  the  Naval  Hospital  there  at  that 
time.  He  had  pneumonia. 

Q.  Can  you  fix  the  time  when  he  entered  and  when  he  was 
discharged?  A.  No. 

Q.  Do  you  remember  under  what  circumstances  he  went 
to  the  hospital  ?  A.  I  know  that. 

1254  Q.  Tell  us  about  it.  A.  I  didn’t  think  he  was  looking 
particularly  fit  and  I  said,  “Dad,  come  on  and  I  will  take 
you  down  to  the  Naval  Dispensary  and  have  the  doctor  check 
you  over.” 

He  said,  ‘  *  No,  I  am  all  right.  ’  ’ 

I  said,  “It  won’t  hurt  for  you  to  have  a  checkup,”  and 
the  doctor  checked  and  picked  up  the  telephone  and  engaged 
a  room  at  the  hospital  and  said,  “I  am  going  to  send  you  to 
the  hospital  ” 

Dad  said,  “lam  going  back  and  get  my  clothes,”  and  the 
doctor  said,  “No,  you  can  send  your  son;  I  want  you  to  go 
at  once.” 

Q.  Did  he  go?  A.  Yes. 

Q.  Do  you  know  how  long  he  was  there?  A.  A  couple  of 
weeks. 

Q.  Do  you  know  what  your  father’s  complaints  were  on 
that  occasion  he  entered  the  hospital?  A.  I  think  it  was  gas. 
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Q.  Do  you  remember  anything  else?  A.  I  think  he  passed 
some  blood. 

Q.  Where?  A.  I  think  both  from  his  bladder  and  his 
stools. 

Q.  Do  you  remember  the  condition  of  the  health  of  Miss 
Selma  Sinclair  that  winter  ?  A.  Yes. 

1255  Q.  What  was  it?  A.  Not  so  good. 

Q.  Do  you  remember  anything  she  did  that  winter 
for  her  health?  A.  She  went  to  Florida. 

Q.  Do  you  remember  how  long  she  was  there  ?  A.  I  think 
several  months. 

Q.  Do  you  remember  about  when  she  returned?  A.  I  think 
it  was  in  May.  The  latter  part  of  May,  1935. 

Q.  Do  you  remember  what  her  condition  was  at  that 
time?  A.  Yes. 

Q.  What  was  it?  A.  She  was  so  sick  she  was  brought  up  to 
her  apartment  in  an  ambulance. 

Q.  WThere  was  she  living  at  that  time?  A.  At  the  Dupont 
Circle  Apartments. 

Q.  Did  she  go  from  the  station  to  the  Dupont  Circle  Apart¬ 
ments  ?  A.  She  did. 

Q.  Do  you  remember  a  period  when  she  was  hospitalized 
that  summer?  A.  I  do. 

Q.  Whiere?  A.  George  Washington  University  Hos- 

1256  pitaL 

Q.  Did  you  see  her  while  she  was  there  ?  A.  I  did. 

Q.  That  summer,  were  you  and  she  married?  A.  We  were 
married  in  the  latter  part  of  the  summer  and  I  think  July. 

Q.  What  year?  A.  1935. 

Q.  WTiere?  A.  In  Charles  Town,  West  Virginia. 

Q.  After  you  were  married  that  day,  where  did  you  and 
she  go  ?  A.  Back  to  Washington. 

Q.  What  was  the  condition  of  her  health  at  that  time?  A. 
Very,  very  bad. 

Q.  When  you  returned  to  Washington,  where  did  you 
bring  her?  A.  To  the  Dupont  Circle  Apartments. 
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Q.  Did  yon  go  to  yonr  Father’s  apartment?  A.  I  think 
we  stopped  by  there  for  a  few  minutes  and  then  went  up  to 
the  Dupont  Circle  Apartments. 

Q.  Did  your  father — at  your  father’s  apartment,  did  you 
see  him  after  you  were  married?  A.  Oh,  yes. 

Q.  Did  you  inform  him  of  your  marriage?  A.  We 

1257  did. 

Q.  Was  your  brother  Theodore  there?  A.  I  think 

he  was. 

Q.  Did  you  inform  him  of  your  marriage?  A.  Yes. 

Q.  Was  there  any  discussion  had  at  that  time  and  place 
between  your  father  and  brother  Theodore?  A.  There  was. 

Q.  What  was  the  discussion?  A.  Theodore  wanted  to 
know  who  was  going  to  support  Selma  now  that  she  was 
my  wife. 

Q.  Go  ahead  and  tell  the  conversation.  A.  I  said  I  was 
and  Dad  said  he  was,  until  we  got  straightened  out. 

Q.  What  further  discussion  was  there?  A.  My  memory  is 
not  so  good  on  that. 

Q.  As  a  result  of  that  discussion,  what  did  you  and  your 
wife  do?  A.  We  left. 

Q.  Where  did  you  go  ?  A.  Up  to  western  Maryland. 

Q.  Do  you  remember  how  long  you  were  there?  A.  Sev¬ 
eral  months. 

Q.  From  there,  where  did  you  go?  A.  To  Fredericksburg, 
Virginia. 

1258  Q.  How  long  were  you  there?  A.  Several  months. 
Q.  Well,  now,  in  the  early  part  of  September,  1935, 

did  you  return  to  Washington  ?  A.  I  did. 

Q.  Do  you  remember  about  what  date?  A.  I  think  it  was 
about  the  middle  of  September. 

Q.  For  what  purpose  did  you  return  at  that  time  ?  A.  To 
enter  law  school 

Q.  Did  you  enter  law  school?  A.  I  did  not. 

The  Court:  1936? 

Mr.  Hilland :  The  fall  of  ’35,  Your  Honor. 

The  Court:  How  could  it  be?  If  I  am  correct,  the  other 
testimony  was  he  was  married  in  the  summer  of  1935. 
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Mr.  Hilland :  Eight. 

The  Court :  Then  he  came  back  to  Washington ;  stayed  in 
Washington  a  while. 

Mr.  Hilland :  They  left  right  away. 

The  Court :  But  there  are  two  periods  of  several  months 
1  following  late  summer  of  1935.  How  do  you  still  get  into 
September,  1935? 

Mr.  Hilland :  Your  Honor,  I  will  go  back  over  it. 

By  Mr.  Hilland : 

Q.  Mr.  Dewey,  what  was  the  name  of  the  town 

1259  where  you  were  living?  A.  There  wasn’t  any  name  of 
a  town ;  it  was  a  farm  that  kept  guests. 

Q.  Well,  how  long  were  you  there?  A.  I  think  I  was  there 
about  a  month. 

Q.  You  were  not  there,  then,  several  months?  A.  Oh,  no. 
Q.  From  there  you  went  to  Fredericksburg,  Virginia?  A. 
Yes. 

Q.  Can  you  fix  the  time,  approximately,  when  you  went  to 
Fredericksburg,  Virginia?  A.  I  would  say  that  I  went  there 
the  latter  part  of  August. 

Q.  Were  you  in  Fredericksburg  the  early  part  of  Sep¬ 
tember,  1935?  A.  Yes. 

Q.  Now,  early  in  September,  1935,  did  you  leave  Fred¬ 
ericksburg?  A.  Yes. 

Q.  Where  did  you  go?  A.  Back  to  Washington. 

Q.  When  you  got  back  to  Washington,  where  did  you  go 
in  Washington  ?  A.  To  the  Marlborough. 

Q.  After  your  arrival  there,  was  there  a  discussion  be¬ 
tween  your  father,  your  brother,  and  you,  at  the 

1260  Marlborough  Apartment?  A.  I  think  there  was. 

Q.  All  right;  what  was  the  discussion?  A.  I  can’t 

say. 

Q.  Well,  now,  did  you  remain  in  Washington  when  you 
came  back?  A.  No. 

Q.  How  long  were  you  here?  A.  Here? 

Q.  Yes.  A.  One  day. 
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Q.  Where  did  yon  spend  that  night  of  that  day?  A.  At  the 
Fairfax  Hotel. 

Q.  Will  yon  explain  to  the  Court  and  jury  how  yon  hap¬ 
pened  to  spend  that  night  at  the  Fairfax  Hotel?  A.  Because 
my  father — my  brother,  raised  so  much  fuss  about  what 
Father  was  doing  for  me  and  my  wife  and  my  going  to  law 
school  I  just  got  up  and  went  to  the  Fairfax  Hotel  and  re¬ 
turned  to  Fredericksburg  the  next  day. 

Q.  How  long  did  you  remain  down  there?  A.  Two  weeks, 
I  think.  I  came  back  to  enter  law  school. 

(Addressing  the  Court:)  Your  Honor,  I  think  there  was 
a  misunderstanding  because  my  wife  stayed  in  Fredericks¬ 
burg,  Virginia,  until  the  following  January.  I  had 
1260A  that  in  mind  when  I  said  “several  months  down 
there.” 

Q.  After  that  one  day  you  said  you  returned  to  Fred¬ 
ericksburg  for  two  weeks  ?  A.  Yes. 

Q.  Just  before  you  returned  to  Washington  again,  what, 
if  anything,  had  happened;  what  caused  you  to  return  at 
that  time?  A.  Oh,  Father  called  me  on  the  phone. 

Q.  As  the  result  of  your  father  calling  you  on  the  phone 
did  you  return  to  Washington  ?  A.  I  did. 

Q.  What  did  you  do  upon  your  return  to  Washington?  A. 
I  entered  law  school. 

Q.  Now,  was  that  when  the  law  school  opened  at  that 
time?  A.  No,  it  was  opened  before  and  I  was  late. 

Q.  Do  you  remember  how  many  weeks  you  were  late?  A. 
several. 

Q.  Do  you  remember  how  many  when  you  say  “several”? 
A.  I  would  say  two  to  three  weeks. 

Q.  Did  Mrs.  Dewey  return  with  you  at  that  time?  A.  She 
did  not. 

Q.  How  long  did  she  remain  in  Fredericksburg?  A.  Until 
the  first  part  of  1936, 1  think. 

Q.  Then  what  did  she  do?  A.  Came  back  to  Wash- 
1261  ington. 

Q.  When  she  came  back  to  Washington  where  did 
she  live  ?  A.  At  the  Dupont  Circle. 
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Q.  Did  you  continue  to  go  to  law  school  all  that  win¬ 
ter?  A.  I  did. 

Q.  Do  you  remember  what  was  the  condition  of  your 
father ’s  health  that  winter  ?  A.  Poor. 

Q.  Do  you  remember  what  he  was  suffering  from?  A. 
From  gas  pains,  acid.  He  used  to  take  a  great  deal  of  soda 
to  counteract  the  pains  in  his  stomach. 

The  Court :  That  is  1936? 

Mr.  Hilland :  Yes. 

By  Mr.  Hilland : 

Q.  Do  you  remember  how  long  those  gastric  pains  and 
acid  condition  continued?  A.  Until  the  middle  of  latter  part 
of  1936. 

Q.  Was  your  father  hospitalized  during  any  period  in 
1936?  A.  He  was  not. 

Q.  When?  A.  I  think  it  was  in  the  fall  of  1935. 

Q.  Where?  A.  At  the  Naval  Hospital. 

Q.  Was  he  hospitalized  the  preceding  year,  1935? 
1262  A.  I  think  he  was. 

Q.  Do  you  know  how  many  times  he  was  hospital¬ 
ized  in  the  Naval  Hospital  in  1934, 1935  and  1936?  A.  I  know 
twice. 

Q.  Do  you  know  of  any  other  hospital  than  the  Naval 
Hospital?  A.  He  was  in  the  Garfield  Hospital. 

Q.  When  was  that?  A.  I  think  in  1933. 

Q.  Now,  can  you  think  of  any  other  hospitalization  than 
you  have  mentioned,  other  than  the  Naval  Hospital  and 
Garfield  and  the  occasion  when  he  was  in  the  University  of 
Virginia  Hospital?  A.  No,  I  can’t. 

Q.  Do  you  remember  the  occasion  when  your  brother 
Theodore  was  ordered  out  of  your  father’s  apartment?  A. 
Ido. 

Q.  Can  you  fix  the  time?  A.  That  was  in  June  of  1936. 

Q.  Well,  now,  was  it  June?  A.  In  the  spring — no,  no,  I 
think  it  was  in  the  spring — April,  I  think. 

Q.  Well,  now  at  the  time  he  was  put  out  of  your  father’s 
apartment  was  your  wife  living  there?  A.  No,  she  was  not. 
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Q.  Where  was  she  living?  A.  At  the  Dnpont  Circle 

1263  Apartment. 

Q.  At  this  point,  I  wonld  like  to  ask  yon,  Mr. 
Dewey,  did  Miss  Sinclair  at  any  time  live  in  yonr  father’s 
apartment  with  yon  before  yon  and  she  were  married?  A. 
She  did  not. 

Q.  Did  Miss  Sinclair  or  rather  did  she,  after  she  became 
yonr  wife,  ever  have  a  bedroom  assigned  to  her  and  yon  in 
yonr  father ’s  apartment  ?  A.  She  did  not. 

Q.  Did  yon  and  she  ever  jointly  occupy  a  bedroom  in  yonr 
father ’s  apartment  ?  A.  We  did  not. 

Q.  Now,  do  you  remember  your  brother’s  testimony  about 
the  occasion  when  he  was  ordered  out  of  his  father’s  apart¬ 
ment?  A.  Ido. 

1264  Q.  Mr.  Dewey,  do  you  know  Allston  Stubbs  of 
Durham,  North  Carolina?  A.  Yes. 

Q.  When  and  where  did  you  first  meet  him?  A.  About 
two  months  ago  when  we  went  down  to  Durham  to  take  his 
deposition. 

Q.  On  the  occasion  when  you  and  your  father  went  to 
Moorehead  City  in  the  summer  of  1930,  was  Allston  Stubbs 
in  Moorehead  City?  A.  If  he  was,  I  never  saw  him. 

Q.  During  the  time  your  brother  was  in  Durham  did 
your  father  correspond  with  him?  A.  Yes. 

Q.  Did  he  correspond  with  your  father?  A.  Yes. 

Q.  Did  you  see  any  letter  your  brother  wrote  to  your 
father?  A.  Yes. 

Q.  Under  what  circumstances  did  you  see  them?  A. 
Father  read  the  letters  and  would  pass  them  on  to  me  to 
read. 

Q.  During  this  time  you  carried  on  no  corre- 

1265  spondence  with  him?  A.  No. 

Q.  Do  you  remember  the  circumstances  under 
which  Theodore  returned  from  Durham?  A.  Father  wrote 
to  him  and  told  him  to  come  back. 
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Q.  Just  before  he  wrote  the  letter  to  him,  what  occurred? 

Mr.  Clark:  May  I  object,  Your  Honor,  unless  it  is  estab¬ 
lished  the  witness  saw  the  letter  his  father  wrote  as  well 
as  the  letters  he  received? 

By  Mr.  Hilland: 

Q.  Did  your  father  write  him  a  letter? 

The  Court:  The  question  is  by  Mr.  Clark,  how  do  you 
know  your  father  wrote  letters  and  he  replied? 

The  witness :  He  told  me  he  did. 

By  Mr.  Hilland : 

Q.  After  the  letter  was  written  by  your  father  to  your 
brother  to  return,  did  he  return  to  Washington?  A.  He 
did. 

Q.  Just  before  he  wrote  the  letter,  did  he  receive  a  letter 
from  Theodore  ?  A.  He  did. 

Q.  You  read  it?  A.  I  did. 

Q.  Do  you  know  where  the  letter  is  now?  A.  No. 
1266  Q.  Have  you  looked  for  it?  A.  No. 

Q.  Have  you  been  able  to  find  it?  A.  No. 

Q.  You  remember  the  contents  of  the  letter  Theodore 
wrote  to  his  father,  as  you  remember?  A.  Brother  wrote 
to  my  father  stating  a  young  girl  had  come  to  him  who  was 
pregnant,  and  that  he  took  her  to  several  hospitals  to 
enter  her,  and  he  was  turned  down  on  every  occasion  until 
he  went  to  a  Catholic  hospital  and  they  took  her  in;  that 
he  had  had  entered  her,  and  would  Dad  send  him  some 
money  to  pay  for  the  expenses  of  the  girl. 

Mr.  Clark:  Can  you  establish  the  date  of  the  letter? 

By  Mr.  Hilland: 

Q.  Can  you  fix  the  time,  Mr.  Dewey?  A.  The  nearest  I 
can  fix  the  time  was,  it  was  shortly  before  Tate  came  home. 

Q.  Well— 

The  Court:  Translate  that  into  something  like  months. 

Mr.  Hilland:  I  think  he  testified  before  recess. 
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The  Court :  Well,  let  him  tell  us  about  it  now. 

The  Witness:  I  think  that  was  in  the  spring  of  1935. 

By  Mr.  Hilland: 

Q.  Of  what?  A.  No,  that  was  ’30 — ’30  or  ’31. 

1267  Q.  Well,  was  it  about  the  time  you  moved  into 
the  Marlborough  Apartments?  A.  Yes. 

Q.  When  was  that?  A.  That,  I  think,  was  1931. 

Q.  After  Theodore  and  Mr.  Clugston  had  that  boat  built 
in  1934,  were  you  ever  on  it?  A.  Yes,  once. 

Q.  When?  A.  Shortly  after  launching  he  invited  me  to 
take  a  trip  down  the  river.  In  the  party  was  Theodore,  Mr. 
and  Mrs.  Clugston,  their  daughter,  and  myself. 

Q.  Was  Miss  Sinclair  ever  on  that  boat?  A.  No. 

Q.  In  the  fall  of  1934  or  early  in  1935  or  at  any  time 
other  than  that  did  you  hear  Miss  Sinclair  say  to  your 
father  that  his  son  Theodore  cared  nothing  for  him;  he 
only  cared  for  his  money,  or  words  to  that  effect?  A.  No. 

Q.  Did  you,  at  that  time  or  at  any  other  time,  hear  her 
say  to  your  father  that  Theodore  cared  nothing  for  him, 
only  for  his  money,  or  words  to  that  effect?  A.  I  did  not. 
Q.  When  your  father  was  in  the  Naval  Hospital 

1268  in  the  late  part  of  December,  1934,  or  early  January, 
1935,  do  you  remember  anything  that  occurred  to 

him  while  he  was  there?  A.  Yes. 

Q.  What?  A.  He  fell  down  and  cut  his  head. 

Q.  Did  that  necessitate  any  sutures?  A.  Yes,  I  think 
eight  or  ten  stitches. 

Q.  Do  you  remember  the  circumstances  under  which  he 
fell? 

Mr.  Clark:  Was  the  witness  present  on  that  occasion? 

By  Mr.  Hilland: 

Q.  Were  you  present?  A.  No. 

Q.  When  your  father  called  you  at  Fredericksburg,  Vir¬ 
ginia,  in  the  fall  of  1935,  did  he  ask  you  to  return  to  Wash¬ 
ington?  A.  He  did. 

Q.  Did  he  say.  why  he  wanted  you  to  return?  A.  Yes. 


Q.  What  did  he  say?  A.  He  said  my  brother  had  been 
acting  strange. 

Q.  After  returning,  did  you  have  a  further  conversation 
with  your  father  about  that?  A.  Yes. 

Q.  What  did  he  tell  you  ?  A.  That  Tate  had  been 

1269  asking  him  to  destroy  all  his  checks. 

Q.  What  further  did  he  tell  you  about  that?  A. 
He  said  he  couldn’t  understand  why  he  wanted  him  to  de¬ 
stroy  those  records ;  they  had  been  there  ever  since  he  had 
been  in  Washington,  since  1909;  weren’t  in  the  way,  and 
in  the  drawers  in  his  desk. 

He  said  he  thought  it  was  always  well  to  keep  checks; 
you  never  knew  when  you  would  need  them. 

Q.  What  did  he  say  he  had  done  at  Tate’s  request?  A. 
He  said  the  present  request  was  so  unusual  he  had  saved 
out  some  of  the  checks  he  had  given  to  Tate. 

The  Court:  What  do  you  mean  by  “saving  out  some  of 
the  checks”?  He  said  he  had  all  back  to  1909? 

Mr.  Hilland:  Your  Honor  is  missing  something  there. 
He  said  he  had  requested  the  checks — 

Mr.  Clark:  I  would  like  to  have  the  stenographer  read 
his  testimony  on  that. 

The  Court:  I  think  so. 

(Thereupon,  the  reporter  read  the  answer  of  the  witness 
as  follows:) 

“He  said  he  couldn’t  understand  why  he  wanted  him  to 
destroy  those  records ;  that  they  had  been  there  ever  since 
he  had  been  in  Washington,  since  1909;  weren’t  in  the  way, 
and  in  the  drawer  of  his  desk.” 

1270  “He  said  he  thought  it  was  always  well  to  keep 
checks ;  you  never  knew  when  you  would  need  them.” 

Mr.  Hilland :  I  think  Your  Honor  is  right. 

By  Mr.  Hilland: 

Q.  What  did  he  say  he  had  done  with  the  other  checks 
he  had  not  saved  out?  A.  Thrown  them  out. 
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Q.  Did  he  tell  you  what  checks  he  had  saved?  A.  He 
told  me  he  had  saved  some  of  the  checks  he  had  given  to 
Tate. 

Q.  Did  he  say  what  checks  he  had  destroyed?  A.  All  of 
the  others. 

Q.  Did  your  father,  on  that  occasion,  show  any  emotion 
about  what  had  occurred?  A.  He  was  upset  and  didn’t 
like  it. 

Q.  How  did  he  show  that?  A.  By  indignation,  I  would 
say. 

Q.  How  did  he  show  his  indignation?  A.  By  the  tone 
of  his  voice  in  which  he  told  me  what  Tate  had  had  him  do. 

Q.  What  did  he  ask  you  to  do  ?  A.  He  asked  me  to  come 
back  there  and  stay  with  him. 

Q.  Did  he  say  why  he  wanted  you  to  come  back  and  stay 
with  him?  A.  Yes,  he  did. 

1271  Q.  WTiat  did  he  say?  A.  He  didn’t  like  the  way 
Tate  was  behaving. 

Q.  Did  he  describe  any  other  way  that  Tate  had  been 
acting?  A.  He  said  he  had  been  neglecting  him,  and  that 
is  all,  I  think. 

Your  Honor,  it  is  pretty  hard  to  go  back  over  sixteen 
years  and  repeat  everything  that  has  been  said. 

Q.  You  heard  your  brother  testify  that  the  night  before 
his  father  put  him  out  of  the  apartment,  he  came  home 
about  9:30,  and  came  back  into  your  father’s  bedroom. 

That  your  father  was  in  one  bed  and  you  and  Miss  Sin¬ 
clair  were  in  another,  and  that  he  spoke  to  your  father, 
as  was  his  custom,  and  got  no  reply,  and  said,  in  substance, 
“What  is  the  matter;  am  I  a  step-child  around  here,”  and 
that  his  father  replied,  “You  know  very  well  what  is  the 
matter;  you  have  been  talking  about  your  brother’s  wife, 
and  that  is  the  last  straw;”  did  that  occur?  A.  It  did 
not. 

Q.  Did  any  part  of  that  occur?  A.  No. 

Q.  Were  you,  your  father,  and  you  and  Miss  Sin¬ 
clair  in  the  same  bedroom  at  that  time  and  place?  A.  No. 
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Q.  Did  it  happen?  A.  No.  Miss  Sinclair  wasn’t 

1272  even  in  the  apartment. 

Q.  Did  you,  at  that  time  and  place,  you  and  Miss 
Sinclair,  participate  in  any  conversation  between  your 
father  and  your  brother  Theodore?  A.  We  did  not. 

Q.  At  that  time  did  your  brother  Theodore  know  you 
were  married?  A.  Yes. 

Q.  At  that  time  did  your  father  know  you  were  married? 
A.  Yes. 

Q.  Did  your  father  later  go  into  your  brother’s  room  and 
tell  him: 

“You  are  of  age;  you  are  free,  white  and  twenty-one  and 
you  can  pack  your  bags  and  get  out,”  or  words  to  that 
effect?  A.  Not  that  I  know  of. 

Q.  Did  your  father,  at  that  time  and  place  say,  “You 
are  free,  white  and  twenty-one;  you  can  pack  up  and  get 
out”  or  words  to  that  effect?  A.  Not  that  I  know  of. 

Q.  Did  any  part  of  what  your  brother  testified  on  that 
occasion  happen  that  night,  occur?  A.  Not  that  I  know  of. 

Q.  What  time  of  day  did  your  brother  leave  the 

1273  apartment?  A.  What  time  of  day? 

Q.  Yes.  A.  Generally  early  in  the  morning. 

Q.  On  the  occasion  when  your  father  put  him  out?  A. 
I  would  say  between  9:30  and  10  o’clock. 

Q.  Can  you  tell  us  in  your  own  words  what  you  saw  and 
heard  on  that  occasion  your  brother  was  put  out  of  the 
apartment?  A.  Miss  Sinclair  came  down  and  then  shortly 
my  brother  came  in. 

Mr.  Clark:  Let  me  interrupt  a  minute.  I  want  the  wit¬ 
ness  to  testify  that  he  was  present  on  the  occasion  about 
which  he  is  testifying,  and  that  he  is  testifying  of  his  own 
personal  knowledge. 

The  Court:  Yes. 

Mr.  Hilland:  That  is  right,  Mr.  Dewey. 

By  Mr.  Hilland : 

Q.  Tell  us  what  you  personally  saw  and  heard ;  in  other 
words,  what  you  know  of  your  own  personal  knowledge 


Let  me  lead  into  it  this  way  then : 

When  Miss  Sinclair  came  that  morning  where  you  up? 
A.  No. 

Q.  With  whom  did  you  share  your  bedroom?  A.  With 
my  father. 

Q.  Was  your  father  up?  A.  Yes. 

1274  Q.  What  did  you  see  or  hear?  A.  The  first  thing 
I  heard  and  saw — I  didn’t  see  it  at  first — I  heard  my 

father  ask  my  brother,  “How  long  has  this  been  going  on?” 

Q.  Where  were  you?  A.  Coming  up  from  the  bedroom 
to  the  living  room. 

Q.  Where  were  your  father  and  brother  at  this  time? 
A.  In  the  kitchen. 

Q.  In  what  tone  of  voice  did  you  hear  your  father  say 
that?  A.  Very  harsh — a  loud  voice. 

Q.  What  did  you  do?  A.  I  immediately  went  to  the 
kitchen. 

Q.  Tell  the  Court  and  jury  what  you  heard.  A.  I  heard 
my  father — my  brother  say,  “You  have  been  getting  this 
for  three  years  and  Selma  has  been  getting  it  whenever  I 
can  get  at  her.” 

Then  my  father  said,  “What  is  that?”  My  brother  said, 
“Acid.” 

When  he  said  that,  I  came  into  the  kitchen  and  saw  a 
bottle  and  spoon  in  his  hand. 

Q.  Then  what  happened?  A.  Theodore  passed  by  me 
and  went  into  the  living  room. 

Q.  At  what  speed,  if  any,  did  he  pass  you?  A.  He 

1275  was  in  a  hurry. 

Q.  And  what  did  he  do  ?  A.  He  jumped  in  a  chair 
in  the  living  room. 

Q.  And  then  what  did  he  do?  A.  He  put  his  head  in  his 
hand  and  said,  “I  think  I  am  going  crazy.” 

Q.  What  did  your  father  and  you  and  Selma,  Miss  Sin¬ 
clair,  do?  A.  Followed  him  into  the  living  room. 

Q.  And  what  happened  in  the  living  room?  A.  My 
father  said,  “I  will  give  you  30  minutes  to  pack  your  things 
and  get  out.” 
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Q.  What  did  Theodore  do?  A.  He  started  to  pack  his 
things  and  get  ont. 

Q.  What  did  yon  do?  A.  I  stayed  in  the  living  room 
most  of  the  time. 

Q.  What  did  you  do?  A.  I  went  into  Father’s  room  and 
took  one  of  Father’s  and  Mother’s  pictures  and  went  into 
his  room  and  put  them  on  the  trunk. 

Q.  Describe  what  those  pictures  were.  A.  Pictures  in 
1917,  just  after  we  went  into  the  war  and  he  gave  Theo¬ 
dore  and  myself  one. 

Q.  Were  they  framed  or  unframed?  A.  They  were 
framed,  a  grey  wood  frame. 

1276  Q.  And  what  did  you  do?  A.  Put  them  on  Theo¬ 
dore’s  trunk. 

Q.  Where?  A.  In  his  bedroom. 

Q.  What  did  he  do?  A.  Shocked  them  off. 

Q.  What  happened  to  them?  A.  The  glass  was  broken 
in  one  of  them. 

Q.  Do  you  remember  how  long  he  was  in  the  apartment 
after  your  father  told  him  to  get  out?  A.  I  would  say  45 
minutes. 

Q.  Did  you  see  him  when  he  left?  A.  I  did. 

Q.  What  did  he  take  with  him?  A.  A  golf  bag,  golf 
clubs,  and  I  think  he  took  a  small  zipper  bag  and  two  large 
bags. 

Q.  Now,  did  you  watch  him  while  he  was  packing?  A. 
No. 

Q.  From  that  time  until  October  13,  1949,  when  your 
brother  came  to  your  front  door  at  2500  Massachusetts 
Avenue  with  Captain  Watts  and  his  wife  did  he  ever  come 
to  your  father’s  door  after  he  left  on  that  occasion?  A. 
No,  that  is,  not  to  my  knowledge.  He  might  have  come  there 
when  I  was  not  there. 

Q.  Did  you  ever  see  him  there?  A.  No,  I  did  not. 

1277  Q.  After  he  left  on  that  occasion,  did  he  make  a 
telephone  call  to  the  Marlborough?  A.  Yes. 

Q.  How  many  did  he  make,  to  your  knowledge?  A.  Two 
or  three. 
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Q.  Did  you  ever  answer  the  phone  on  those  occasions? 
A.  I  did. 

Q.  How  many  times?  A.  Two  or  three. 

Q.  Did  you  have  conversation  with  him?  A.  I  did. 

Q.  What  was  the  conversation?  A.  That  Father  did  not 
want  to  speak  to  him  or  to  see  him  and  wanted  him  to  stay 
away. 

Q.  Did  he  ever  get  your  father  on  the  phone?  A.  He 
did. 

Q.  How  many  times?  A.  I  wouldn’t  know — once  or 
twice,  I  think. 

Q.  Where?  A.  At  the  Marlborough. 

Q.  What  did  your  father  say  to  him?  A.  Not  to  annoy 
him  and  “I  don’t  want  to  ever  see  you  again.” 

Q.  What  kind  of  life  was  your  father  living  then; 
1278  was  he  confined  to  his  apartment?  A.  He  was  not. 

Q.  What  kind  of  life  was  he  living  at  that  time? 
A  He  was  going  to  the  club  practically  every  afternoon 
playing  bridge. 

Q.  What  else  did  he  do?  A.  He  spent  the  morning  read¬ 
ing  the  newspaper  and  working  crossword  puzzles,  of  which 
he  was  very  fond. 

Q.  How  did  he  spend  the  evenings?  A  A  great  many 
were  spent  at  the  movies. 

Q.  When  he  went  to  the  club  in  the  afternoon  to  play 
bridge,  did  you  go  with  him?  A.  No. 

Q.  With  whom  did  he  associate  with  in  the  afternoon 
when  he  went  to  the  dub?  A  With  old  friends  of  long 
standing. 

Q.  How  often  would  you  say  he  went  there?  A  I  would 
say  from  the  time  he  came  to  Washington  in  1909. 

The  Court:  That  does  not  help  us,  Mr.  Hilland,  asking 
about  that  period. 

By  Mr.  Hilland: 

Q.  From  the  time  your  father  put  Tate  out  of  his  apart¬ 
ment,  how  frequently  did  he  go?  A  Almost  every  day. 
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1279  Q.  For  what  period?  A.  I  would  say  up  until 
1943. 

Q.  And  what,  at  that  time,  caused  him  to  cut  down  the 
number  of  times  he  would  go  to  the  Army  and  Navy  Club, 
from  almost  every  day  to  two  or  three  times  a  week?  A. 
Because  most  of  his  friends  had  died. 

Q.  Was  there  any  other  reason?  A.  In  1945  and  1946? 

Q.  No,  up  to  1943,  was  there  any  other  reason  why  he 
reduced  the  number  of  times  or  the  frequency  with  which 
he  went  to  the  club? 

(Witness  hesitating.) 

Q.  Was  he  driving — 

Mr.  Clark:  I  object  to  that,  Your  Honor.  It  is  leading. 

Mr.  Hilland:  No,  it  is  not. 

The  Court:  I  will  decide  whether  it  is  leading  or  not. 
There  is  no  reason  why  the  witness  couldn’t  answer  the 
preceding  question;  “Up  to  1943”;  he  said  the  reason  was 
that  his  friends  had  died. 

What  was  your  question? 

Mr.  Hilland:  Was  there  any  other  reason? 

The  Court:  Do  you  want  to  know  that? 

Mr.  Hilland:  Yes. 

The  Witness:  He  spent  more  time  out  in  the  car  with 
us. 

1280  By  Mr.  Hilland : 

Q.  At  that  time,  did  he  drive  an  automobile?  A.  He  did. 

Q.  Up  until  what  time  did  your  father  drive  an  automo¬ 
bile  ?  A.  I  think  he  drove  it  up  until  1944. 

Q.  In  1936,  at  the  time  and  after  the  time  he  put  Tate 
out,  who  was  taking  care  of  his  business?  A.  He  was. 

Q.  Who  was  doing  his  banking  business?  A.  He  was. 

Q.  Who  made  his  bank  deposits?  A.  He  did. 

Q.  Who  made  the  withdrawals?  A.  He  did. 

Q.  Who  drew  his  checks?  A.  He  did. 

Q.  Who  drew  the  checks  to  pay  the  bills  in  and  about  the 
apartment?  A.  He  did. 


Q.  Who  took  care  of  his  Army  and  Navy  bill  at  that 
time?  A.  He  did. 

Q.  Who  took  care  of  his  investment  account  at  the  firm 
of  Johnston  &  Lemon?  A.  He  did. 

1281  Q.  Was  there  any  business  at  that  time  that  you 
had  to  transact  for  him?  A.  Not  that  I  recall. 

Q.  When  did  you  begin  first  to  transact  business  for 
your  father?  A.  After  he  was  stricken,  in  December  of 
1945. 

Q.  Up  to  that  time,  did  he  take  care  of  his  own  business? 
A.  He  did. 

Mr.  Hilland:  May  I  have  that — (addressing  the  clerk)? 
No,  I  won’t  need  it. 

By  Mr.  Hilland: 

Q.  Prior  to  the  time  you  saw  the  paper  in  court,  were 
you  or  did  you  ever  see  that  application  your  father  had 
made  in  1936  for  the  change  of  beneficiary  on  his  life  in¬ 
surance? 

The  Court:  The  paper  appeared  in  court? 

Mr.  Hilland:  Did  he  ever  see  it  before  he  saw  it  here 
in  court?  That  is  what  I  intended  to  ask  him. 

The  Court:  I  think  that  is  what  you  asked  him. 

I  understand  you  are  referring  now  to  the  change  of 
beneficiary. 

Mr.  Hilland:  The  change  made  July  20,  1936. 

The  Court:  Your  question  is  whether  the  witness  ever 
saw  that  letter  until  it  appeared  here  in  court? 

Mr.  Hilland:  Yes,  Your  Honor. 

1282  The  Court :  And  your  answer  is — 

The  Witness:  No. 

By  Mr.  Hilland: 

Q.  Referring  now  to  Plaintiff’s  Exhibit  No.  10,  which 
is  the  request  for  change  of  beneficiary,  dated  July  20, 
1936,  signed  by  your  father  and  witnessed  by  Miss  Walker, 
who  has  testified  here ;  had  you  ever  seen  that  request  until 
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you  saw  it  in  this  courtroom!  A.  No.  That  is  the  first 
'  time  I  have  ever  seen  it,  personally. 

Q.  When  was  the  first  time  you  knew  your  father  had 
made  you  the  sole  beneficiary  of  his  life  insurance!  A. 
When  I  took  the  life  insurance  policy  to  be  paid. 

Q.  After  his  death!  A.  After  his  death. 

Q.  Before  he  made  that  change  of  beneficiary,  did  he  tell 
he  was  going  to  make  it!  A.  He  did  not. 

Q.  Did  you  ask  him  to  make  that  change!  A.  I  did  not. 
Q.  Did  he  discuss  it  with  you  at  all  before  he  made  it! 
A.  He  did  not. 

Q.  Did  you  go  with  him —  A.  (Interposing)  I  did  not. 
Q.  Did  you  have  any  participation —  A.  (Inter- 

1283  posing)  None  whatsoever. 

Q.  Were  you  in  the  office  of  the  insurance  com¬ 
pany  at  the  time  he  made  that  change!  A.  I  was  not. 

Q.  Were  you  present  when  he  made  his  will  in  Mr. 
Leahy’s  office  October  29,  1936!  A.  I  was  not. 

Q.  Did  you  know  Mr.  Leahy  at  that  time!  A.  I  did  not. 
Q.  When  did  you  first  meet  Mr.  William  E.  Leahy?  A. 
i  I  think  the  first  time  I  met  him  was — 

Q.  Well,  can  you  remember  about  where  and  when  you 
met  him?  A.  I  think  when  we  went  over  to  his  office ;  when 
I  went  to  his  office  with  you. 

Q.  When  was  that?  A.  About  two  months  ago. 

Q.  Had  you  ever  met  Mr.  William  E.  Leahy  prior  to  that 
time?  A.  Not  that  I  recall. 

Q.  Were  you  introduced  to  him  at  that  time  and  place 
when  I  was  present?  A.  Yes. 

Q.  When  did  you  first  learn  your  father  had  made  a  will 
dated  October  29,  1936?  A.  After  his  death. 

1284  The  Court:  Where  was  the  will? 

By  Mr.  Hilland : 

Q.  Where  was  the  will?  A.  In  his  safe  deposit  box  at 
the  Riggs  National  Bank. 

Q.  Where  had  it  been  prior  to  that?  A.  At  a  safe 
deposit  at  the  bank  at  15th  and  H  Streets,  the  Union  Trust 
Company. 
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Q.  Whose  safe  deposit  box  was  there?  A.  My  father’s. 
Q.  Was  that  a  joint  box  with  you?  A.  It  was. 

Q.  Had  you  removed  that  will  from  that  box  at  any  time? 
A.  No. 

Q.  Who  removed  it  from  that  box  to  the  Biggs  National 
Bank?  A.  Father. 

Q.  When  was  that?  A.  That  was  when  he  gave  up  the 
box  there. 

Q.  After  your  father  put  Theodore  out  and  he  was  mak¬ 
ing  these  calls  about  which  you  have  testified,  do  you  know 
what  your  father  did,  if  anything,  to  keep  him  away?  A. 
Yes. 

Q.  What?  A.  He  called  up  Mr.  Leahy. 

1285  Q.  Do  you  know  what  else,  if  anything,  he  did? 
A.  He  had  Mr.  Leahy — 

Mr.  Clark  (interposing) :  I  object  to  this  witness  testify¬ 
ing  about  this.  He  said  he  never  met  Mr.  Leahy.  I  don’t 
think  he  is  testifying  of  his  own  knowledge. 

Mr.  Hilland:  All  right.  Skip  that 

By  Mr.  Hilland: 

Q.  Do  you  remember  that  your  father  wrote  Mr.  David 
A.  Hart?  A.  I  do. 

Q.  Do  you  know  who  did  the  typing  of  that  letter?  A. 
I  do  not 

Q.  Do  you  know  where  that  letter  was  written?  A.  I 
do  not. 

Q.  Well,  do  you  know  who  wrote  it?  A.  I  do  not. 

Q.  Do  you  have  any  information  that  anyone  other  than 
your  father  wrote  it?  A.  No. 

Q.  By  whom  was  it  signed?  A.  By  my  father. 

Q.  Were  you  and  Miss  Sinclair  present  when  that  letter 
was  presented  to  Mr.  Hart?  A.  We  were. 

Q.  Had  you  met  Mr.  Hart  on  a  previous  occasion? 
1286-  A.  I  had.  * 

Q.  Do  you  remember  the  circumstances  under 
which  your  father  wrote  that  letter  or  at  whose  suggestion? 
A.  Mr.  Hart’s. 
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Q.  Did  he  write  if  after  a  conference  with  Mr.  Hart? 
A.  He  did. 

Q.  Do  you  remember  what  occasioned  yonr  father  going 
to  Mr.  Hart  at  that  time?  A.  Because  Tate  had  been  an¬ 
noying  him. 

Q.  In  what  way?  A.  Following  him  and  telephoning 
him. 

Q.  He  was  following  him,  did  he  ever  come  to  the  door 
of  the  place  yonr  father  was  living?  A.  Not  to  my  knowl¬ 
edge. 

Q.  Do  yon  remember  where  yonr  father  was  living  at 
the  time  that  letter  was  sent  to  Mr.  Hart? 

It  is  dated  February  1,  1938.  A.  I  think  he  was  living 
at  2500  Massachusetts  Avenue.  Oh,  he  was  living  at  the 
Altamont  on  Wyoming  Avenue. 

Q.  Do  you  remember  when  your  father  moved  from  the 
Marlborough?  A.  In  the  fall  of  1936.  That  is  my  knowl¬ 
edge. 

Q.  To  where  did  he  move  at  that  time?  A.  To  2001 
Massachusetts  Avenue. 

Q.  How  long  did  he  live  at  that  address?  A. 

1287  Approximately  a  year. 

Q.  While  he  was  living  there,  did  you  see  your 
brother  Theodore  in  the  neighborhood?  A.  I  did. 

1288  Q.  How  often  did  you  see  him  there?  A.  Two  or 
three  times. 

Q.  Where?  A.  On  the  street. 

Q.  While  there,  did  he  follow  you  and  your  father?  A. 
On  one  occasion,  yes. 

Q.  Did  he  ever  come  to  your  door  while  you  were  living 
there?  A.  Not  to  my  knowledge. 

Q.  Did  he  ever  confront  you  and  your  father  on  the 
street  on  any  of  those  occasions?  A.  No. 

Q.  Just  describe  that  to  the  Court  and  jury.  A.  At  that 
particular  time  we  were  getting  our  mail — 

Mr.  Clark:  Can  you  place  the  date? 
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By  Mr.  Hilland: 

Q.  Fix  the  time. 

Mr.  Clark:  This  one  particular  time. 

The  Witness :  While  we  were  living  at  2001  Massachu¬ 
setts  Avenne,  we  got  most  of  our  dinners  at  Pierre’s  and 
we  came  out  of  Pierre’s  and  got  into  our  car.  As  we  drove 
off,  Tate  followed  us  in  his  car  a  number  of  blocks. 

I  can’t  fix  the  date. 

# 

By  Mr.  Hilland: 

Q.  Was  that  in  the  evening?  A.  Yes,  after 

1289  dinner. 

^  Q.  After  you  left  2001  Massachusetts  Avenue,  did 
he  called  you  on  the  telephone?  A.  I  couldn’t  say. 

Q.  From  2001  Massachusetts  Avenue,  where  did  you 
move?  A.  To  the  Shoreham  Hotel. 

Q.  And  when  was  that?  A.  That  was  in  1937,  I  think. 
Q.  In  other  words,  that  was  where  you  were  after  you 
moved  from  2001  Massachusetts  Avenue?  A.  Approxi¬ 
mately. 

Q.  You  moved  there  in  the  fall  of  1937,  to  the  Shoreham? 
A.  The  summer  or  fall;  I  don’t  know  which. 

Q.  Were  you  living  at  the  Shoreham  on  February  1, 
1938?  A.  I  couldn’t  say;  I  think  we  were. 

Q.  How  long  did  you  live  at  the  Shoreham  Hotel?  A. 
Less  than  a  year. 

Q.  How  much  less  than  a  year  did  you  live  there?  A. 
I  think  we  lived  there  about  six  months  or  so. 

Q.  Can  you  tell  us  what  time  in  the  fall  of  1937  you 
moved  there?  A.  No,  I  can’t. 

Q.  Who  was  the  manager  of  the  Shoreham  Hotel  when 
you  lived  there? 

(Witness  hesitating.) 

1290  Q.  Does  it  refresh  your  recollection  if  I  give  you 
the  name? 

Mr.  Clark:  Your  Honor,  he  can’t  tell  him.  I  object  to 
it  as  being  a  leading  question.  It  is  just  as  important  to 
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test  his  witness’  memory  as  it  is  to  learn  these  facts,  Your 
Honor. 

The  Court :  I  think  that  true. 

I  don’t  think  this  question  is  harmful,  to  name  an  in¬ 
dividual. 

I  overrule  the  objection.  Go  ahead. 

By  Mr.  Hilland: 

Q.  Does  it  refresh  your  recollection  that  the  name  was 
L.  G.  Moore?  A.  It  does. 

Q.  At  that  time  when  you  and  your  father  lived  at  the 
Shoreham  Hotel,  did  it  come  to  your  attention  and  your 
father’s  attention  that  your  brother  Theodore  had  been  in 
contact  with  Mr.  Moore?  A.  It  did. 

Q.  Did  you  learn  that  of  your  own  personal  knowledge? 
A.  I  did. 

Q.  Do  you  recall  that  as  a  result  of  your  learning  that 
fact —  A.  Pardon  me? 

Q.  Do  you  recall  that  as  a  result  of  that  fact  your 
1291  father  did  something  at  that  time?  A.  Yes. 

Q.  What  did  he  do?  A.  I  think  at  that  time  he 
went  to  see  Mr.  Hart. 

Q.  When  he  went  to  see  Mr.  Hart,  what  did  Mr.  Hart 
suggest?  A.  To  write  a  letter. 

Q.  And  was  it  pursuant  to  that,  that  this  letter  was 
written?  A.  It  was. 

Q.  During  the  time  you  lived  at  the  Shoreham  Hotel, 
did  your  brother  Theodore  follow  you  and  your  father  in 
the  vicinity  of  the  Shoreham  Hotel?  A.  He  did. 

Q.  Do  you  remember  how  many  times  your  brother  fol¬ 
lowed  you  and  your  father  while  you  were  living  at  the 
Shoreham  Hotel?  A.  Several  times. 

Q.  How  many?  A.  I  would  say  three  or  four. 

Q.  Where?  A.  Sometimes  in  the  car  and  he  would  be 
outside  the  place  when  we  would  come  out. 

Q.  When  you  would  come  out,  you  were  on  foot,  of 
course?  A.  Yes. 
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1292  Q.  Was  he  on  foot  when  yon  came  out  of  the 
Shoreham?  A.  Yes. 

Q.  What  did  he  do?  A.  Stay  off  a  fairly  good  distance 
and  watch  ns. 

Q.  While  yon  were  living  there,  did  he  ever  come  to  yonr 
door?  A.  Not  to  my  knowledge. 

Q.  When  yon  saw  him,  was  he  looking  yonr  way?  A. 
Yes. 

Q.  What  was  he  doing?  A.  Watching  ns. 

Q.  When  he  saw  yon,  did  he  come  np  to  yon?  A.  No. 

Q.  During  the  period  of  time,  did  he  call  yon  on  the 
phone  while  yon  were  living  at  the  Sho reham?  A.  He  did. 

Q.  About  how  often?  A.  I  think  two  or  three  times,  and 
I  know  father  made  arrangements  with  Mr.  Moore  to  have 
any  calls  that  came  in  through  the  switchboard  that  they 
should  give  the  name,  and  if  it  was  Theodore  not  to  put 
the  calls  through. 

Q.  At  that  time  did  either  yon  or  yonr  father  take  np 
the  matter  with  the  police?  A.  I  think  I  did. 

Q.  With  what  policeman;  do  yon  remember  his 

1293  name?  A.  No,  I  don’t. 

Q.  Was  he  a  policeman  on  the  beat  there?  A. 

Yes. 

Q.  I  hand  yon  what  has  been  marked  as  Defendant’s  Ex¬ 
hibit  85  and  85-B,  and  ask  yon  whether  or  not  those  exhibits 
refresh  yonr  recollection  about  the  name  of  that  policeman. 
A.  (Examining  exhibits  referred  to)  Yes. 

Q.  What  was  his  name?  A.  Shipman. 

Q.  After  yon  took  it  np  with  him,  did  yon  get  a  written 
reply  from  him?  A.  I  did. 

Q.  Is  that  the  written  reply  from  him  (handing  paper 
to  witness)  ?  A.  It  is. 

Q.  In  that  reply  he  refers  to,  “I  saw  nothing  of  out 
friend  in  the  vicinity”;  of  whom  was  he  speaking  when  he 
wrote  that?  A.  Tate. 

Q.  Just  prior  to  the  time  yon  took  that  np  with  Mr. 
Shipman,  had  yon  seen  yonr  brother  in  the  vicinity  of  the 
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Shoreham?  A.  I  had ;  that  was  the  reason  for  taking  it  np 
with  him. 


1294  Mr.  Hilland:  Lady  and  gentlemen  of  the  jury, 
this  is  Defendants  Exhibit  No.  85  and  is  on  the  let¬ 
terhead  of  the  Shoreham  and  is  dated  10/11/37,  and  reads : 

“Mr.  Dewey: 

“I  was  around  several  times  this  morning.  I  saw  nothing 
of  our  friend  in  the  vicinity. 

“W.  G.  Shipman.” 

And  attached  to  this  is  Exhibit  85-B,  and  is  a  card  on 
which  is  the  name:  “Mr.  William  Grove  Shipman,”  and 
underneath  is  2147  0  St.,  Apartment  No.  207.” 

By  Mr.  Hilland : 

Q.  Do  you  remember  what  Mr.  Shipman’s  rank  was  at 
that  time?  A.  I  think  a  Private,  I  don’t  know. 

1295  Q.  From  the  Shoreham  Hotel,  where  did  you  and 
your  father  move?  A.  1901  Wyoming  Avenue. 

Q.  How  long  did  you  and  he  live  there?  A.  Until  the 
fan  of  1938. 

Q.  Where  did  you  move  from  there?  A.  To  2500  Massa¬ 
chusetts  Avenue. 

Q.  When  did  you  move  to  2500  Massachusetts  Avenue? 
A.  When? 

Q.  Yes.  A.  In  the  fall  of  1938. 

Q.  Now  you  moved  from  the  Marlborough  in  the  fall  of 
1936,  you  said?  A.  Yes. 

Q.  And  you  went  to  2001  Massachusetts  Avenue  where 
you  lived  for  about  a  year,  and  that  took  you  up  until  the 
fall  of  1937.  Then  you  went  to  the  Shoreham  Hotel  for 
about  six  months?  A.  Yes.  No,  I  think  that  was  the  fall 
of  1939  that  we  went  to  Massachusetts  Avenue. 

Q.  How  long  did  you  and  your  father  live  at  2500  Massa¬ 
chusetts  Avenue?  A.  Until  June  30,  1950. 

Q.  When  did  he  die?  A.  He  died  the  18th  of 

1296  March,  1950. 
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Q.  Then  he  lived  there  up  until  the  time  of  his  death? 
A.  Yes. 

Q.  And  you  retained  that  apartment  until —  A.  (Inter¬ 
posing)  The  30th  of  June,  1950. 

Q.  Now,  after  you  moved  to  2500  Massachusetts  Avenue, 
did  your  brother  Theodore  ever  follow  you  and  your 
father?  A.  Yes. 

Q.  About  how  many  times?  A.  I  would  say  two  or  three 
times? 

Q.  Where  did  he  follow  you?  A.  In  the  car. 

Q.  Was  he  always  in  the  car  when  he  followed  you  at 
that  address?  A.  When  he  followed  us  at  that  address, 
yes. 

Q.  Did  he  ever  come  to  the  door  of  that  apartment?  A. 
Once. 

Q.  When  was  that?  A.  That  was  in  1949  when  he  came 
with  Captain  Watts. 

Q.  At  any  time  before  or  after  that  did  he  come  to  the 
door  of  that  apartment?  A.  No. 

Q.  On  the  occasion  that  he  followed  you  and  your  father 
in  the  car,  did  he  ever  come  up  and  speak  to  you? 
1297  A.  No. 

Q.  Do  you  know  during  that  period  if  he  ever 
wrote  your  father  a  letter?  A.  No,  not  to  my  knowledge. 

Q.  During  and  after  1936,  what  kind  of  health  did  your 
father  enjoy?  A.  Excellent 

Q.  How  long  had  it  remained  excellent?  A.  Up  until 
the  17th  day  of  December,  1945. 

Q.  What  happened  to  him  at  that  time?  A.  He  was 
coming  from  his  bedroom  down  the  hall  to  get  breakfast, 
and  just  at  the  end  of  the  hall  before  you  turn  right  to  get 
into  the  dining  room,  he  sunk  to  the  floor  unconscious. 

I  picked  him  up,  put  him  in  bed,  and  immediately  called 
the  doctor. 

Q.  What  doctor?  A.  Dr.  Wynkoop. 

Q.  After  that  did  Dr.  Wynkoop  take  care  of  him?  A.  He 
was  under  his  care  until  he  went  to  Charlottesville,  Vir¬ 
ginia,  to  the  hospital. 


Q.  When  did  he  go  to  the  University  of  Virginia  Hos¬ 
pital?  A.  The  summer  of  1946. 

Q.  Who  operated  on  him  there?  A.  Dr.  Vest. 

Q.  For  what  did  he  operate  on  him  there?  A.  Pros¬ 
tate. 

1298  Q.  At  the  time  Dr.  Vest  operated  on  your  father, 
had  you  met  Dr.  Vest?  A.  Yes. 

Q.  Had  your  father  met  him?  A.  Yes. 

Q.  When  and  where?  A.  In  Charlottesville,  in  1943. 

Q.  After  you  met  him  on  that  occasion,  did  you  become 
friends?  A.  Yes. 

Q.  In  the  spring  of  1946,  did  Dr.  Vest  visit  your  apart¬ 
ment?  A.  He  did. 

Q.  On  how  many  occasions?  A.  I  think  two  occasions. 
Q.  And  while  he  was  there,  did  he  and  your  father,  in 
your  presence,  have  a  conversation  about  the  proposed 
operation?  A.  They  did. 

Q.  And  as  a  result  of  those  conversations  did  your  father 
go  to  the  University  of  Virginia  Hospital  at  Charlottes¬ 
ville?  A.  He  did. 

Q.  And  did  he  have  the  operation?  A.  He  did. 

Q.  When  he  got  down  there,  what  were  the  condi- 

1299  tions  in  the  hospital  with  respect  to  special  nurses? 
A.  Terrible. 

Q.  By  “terrible”,  what  do  you  mean?  A.  It  was  almost 
impossible  to  get  them. 

Q.  As  a  result  of  that,  was  it  necessary  for  you  and  Miss 
Sinclair  to  do  anything?  A.  Nurse  him,  yes. 

Q.  Did  you  do  that?  A.  We  did  that 

Q.  At  whose  request  did  you  do  that?  A.  Dr.  Vest’s. 

Q.  When  your  father  left  that  hospital — when  did  he 
leave?  A.  He  left  it  in  the  fall  of  1936. 

Q.  You  went  from  there  to  where?  A.  Warrenton,  Vir¬ 
ginia. 

Q.  At  Warrenton,  Virginia,  did  you  meet  a  doctor?  A. 
I  did. 

Q.  What  was  his  name?  A.  Sinclair. 

Q.  Did  you  ever  meet  him  prior  to  that  time?  A.  Never. 
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Q.  Did  your  father?  A.  Never. 

Q.  Did  Dr.  Sinclair  become  the  attending  physi- 

1300  cian  for  your  father  at  that  time  and  place?  A.  He 
did. 

Q.  Did  he  continue  to  be  his  attending  physician  from 
that  time  until  his  death?  A.  He  did. 

Q.  From  the  time  your  father  left  the  University  of  Vir¬ 
ginia  Hospital  to  the  time  of  his  death,  what  was  his  physi¬ 
cal  condition?  A.  Poor. 

Q.  Were  there  any  times  when  he  was  up  and  around  on 
his  feet?  A.  Oh,  yes. 

Q.  Was  he  able  to  leave  the  apartment  or  living  quarters 
where  he  lived  in  ?  A.  He  went  out  once  for  a  ride  after  we 
came  back  to  2500  Massachusetts  Avenue. 

Q.  Was  he  able  to  be  up  and  about  the  apartment?  A. 
Yes,  indeed. 

Q.  Was  he  able  to  walk?  A.  Yes. 

Q.  What  was  his  mental  condition  after  he  came  back 
from  the  University  of  Virginia  Hospital?  A.  Excellent. 
Q.  Was  there  any  time  during  his  lifetime  when  his 
mental  condition  failed?  A.  No. 

1301  Q.  In  your  opinion,  was  he  at  all  times  of  sound 
and  disposing  mind  and  memory  and  capable  of 

executing  a  valid  deed  or  contract?  A.  He  certainly  was. 

Q.  Was  there  any  exception  to  that  at  any  time?  A.  The 
only  exception  to  that  was  when  he  fell  and  was  unconscious 
in  the  apartment 

Q.  Other  than  that  occasion,  during  that  period  of  un¬ 
consciousness,  did  you  ever  see  him  when  he  was  not  of 
sound  and  disposing  mind  and  memory  and  capable  of  ex¬ 
ecuting  a  valid  deed  or  contract?  A.  Never  in  my  life. 

Mr.  Hilland:  Your  Honor,  will  you  permit  me  to  run 
over  a  few  notes? 

The  Court:  Yes. 

By  Mr.  Hilland: 

Q.  At  the  time  your  father  left  the  University  of  Vir¬ 
ginia  Hospital,  was  he  being  attended  by  any  other  physi¬ 
cian  than  Dr.  Vest? 
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The  Witness :  Will  you  repeat  that  question,  Mr.  Holland? 
Mr.  Hilland :  At  the  time  your  father  left  the  University 
of  Virginia  Hospital,  was  he  being  attended  by  any  other 
physician  than  Dr.  Vest?  A.  Yes. 

1302  Q.  What  was  his  name?  A.  Dr.  Chappell;  and 
there  was  another  doctor  there — I  can’t  think  of  his 

name  right  now.  He  was  head  of  the  internal  medicine  at 
the  hospital. 

Q.  Before  your  father  went  to  the  University  of  Virginia 
Hospital,  did  Dr.  Vest  ever  call  you  on  the  telephone?  A. 
Yes. 

Q.  Where  did  he  call  you?  A.  At  my  home. 

Q.  Did  he  ever  call  you  at  any  other  place  ?  A.  I  imagine 
he  called  me  at  the  club.  I  don’t  recall. 

Q.  Prior  to  the  time  your  father  went  to  the  University 
of  Virginia  Hospital,  did  he  tell  Dr.  Vest  anything  about 
vour  brother  Theodore?  A.  Yes. 

Q.  Where?  A.  At  2500  Massachusetts  Avenue. 

Q.  When?  A.  When  Dr.  Vest  made  one  of  his  calls  at 
our  apartment 

Q.  What  did  he  tell  him  at  that  time  and  place?  A.  He 
told  him  he  had  a  great  deal  of  trouble  with  his  other  son ; 
that  if  he  went  to  the  hospital,  he  wanted  to  be  assured  the 
doctor  would  look  after  him  and  protect  him,  and  at  that 
time  gave  Dr.  Vest  a  letter  that  would  explain  the 

1303  circumstances  to  him. 

Q.  What  letter  was  that?  A.  That  was  the  letter 
he  wrote  to  Mr.  Hart,  a  copy  of  it 
Q.  At  the  time  the  depositions  of  Mr.  and  Mrs.  Fred 
Howland  were  taken  in  Montpelier,  Vermont,  in  this  case, 
were  you  present?  A.  I  was. 

Q.  Was  Mrs.  Dewey  present?  A.  She  was. 

Q.  Were  you  present  when  Fred  Howland  made  a  call  on 
your  father  in  1936?  A.  I  was. 

Q.  Can  you  fix  the  time?  A.  I  think  that  was  in  the 
summertime,  to  the  best  of  my  knowledge. 

Q.  Do  you  know  what  month  in  the  summertime?  A.  I 
think  it  was  either  May  or  June ;  I  am  not  sure. 
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Q.  Were  you  there  at  the  moment  Fred  Howland  arrived 
at  your  father’s  apartment?  A.  No. 

Q.  Where  was  your  father  living  at  that  time?  A.  At 
917  -  18th  Street,  Northwest,  the  Marlborough. 

Q.  The  Marlborough?  WTiat  rime  did  you  come 

1304  home  that  evening  when  Fred  Howland  was  there? 
A.  I  came  home  and  father  said  when  I  came  in  the 

door,  “Fred  Howland  has  come  in.” 

Q.  Did  you  see  Mr.  Howland? 

The  Court:  Pardon  me;  I  didn’t  catch  the  time.  I  lost 
that. 

Go  back  beyond  when  Frederick  Howland  just  came  in. 
I  don’t  have  in  mind  the  occasion  and  who  talked  to  him. 

By  Mr.  Hill  and: 

Q.  In  the  summer  of  1936  did  Fred  Howland  call  at  your 
father’s  apartment?  A.  He  did. 

1305  Q.  What  time  of  day  was  it  when  he  called?  A. 
A.  Sometime  between  half  past  4  and  5. 

Q.  Were  you  there  at  the  moment  he  arrived?  A.  No. 

Q.  Was  your  father  there  when  he  arrived?  A.  He  was. 
Q.  When  you  came  in  did  you  have  any  conversation 
with  him?  A.  I  did. 

Q.  What  did  he  say  to  you?  A.  He  said  your  uncle  Fred 
has  just  come  in. 

Q.  Did  you  see  your  Uncle  Fred  at  that  time?  A.  I  did. 
Q.  Did  a  conversation  occur  between  your  father  and 
your  Uncle  Fred  at  that  rime?  A.  There  did. 

Q.  Where?  A.  In  the  living  room. 

Q.  Was  that  after  your  brother  had  been  put  out  of  the 
apartment?  A.  It  was. 

Q.  What  occurred  between  your  father  and  Fred  How¬ 
land  at  that  time  and  place?  A.  He  told  my  father  he  had 
come  from  Vermont  to  intercede  for  Tate  and  wanted 

1306  to  know  what  Tate  had  done  for  him  to  kick  him  out, 
and  Father  told  him — all  these  are  the  approximate 

words — Father  told  him  he  was  thoroughly  justified  for 
kicking  him  out 
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My  uncle  said,  “Won’t  you  give  me  any  hint?” 

My  father  said,  “I  am  fairly  justified  and  I  know  that 
Ridie  would  approve  my  action  and  I  am  perfectly  com¬ 
petent  to  handle  my  own  affairs  without  your  help.”  He 
said,  “You  handle  your  affairs  at  120  State  Street,  and  I 
will  handle  mine  here.” 

He  said,  “I  would  like  to  have  you  stay  for  dinner,”  and 
my  uncle  said,  no,  he  had  to  catch  a  train  and  get  back  to 
Vermont;  and  he  left. 

Q.  How  long  was  he  there?  A.  From  the  time  I  got 
there,  I  would  say  15  minutes. 

Q.  Did  your  brother  Theodore  come  with  him?  A.  No. 

Q.  Were  you  present  when  your  father  called  Mr.  Fred 
Howland  at  Montpelier,  Vermont?  A.  I  was. 

Q.  Do  you  remember  what  occasioned  your  father  calling 
Mr.  Howland?  A.  I  do. 

Q.  What?  A.  Fred  Howland  had  written  down  to  the 
Veterans  Bureau,  to  General  Hines,  asking  him 
1307  whether  Miss  Sinclair  had  been  discharged  from  the 
Veterans  Bureau.  Father  was  very  indignant  having 
him  interfere  with  Miss  Sinclair’s  personal  life  and  he 
called  him  on  the  phone  and  told  him  he  didn’t  like  it  at  all. 

Q.  What  did  your  father  say  to  him?  A.  He  said  it  was 
none  of  his  business  what  Miss  Sinclair  did  and  that  she 
wasn’t  fired  from  the  Veterans  Bureau,  and  to  keep  out  of 
our  affairs. 

Q.  Did  your  father  show  any  emotion?  A.  Yes,  he 
was  thoroughly  mad. 

Q.  How  did  he  show  it?  A.  By  his  tone  of  voice,  by  the 
way  he  called  Fred  Howland  to  account. 

The  Court:  When  was  that  call  made  to  Vermont? 

The  Witness:  That  was  made  shortly  after  Fred  How¬ 
land  had  been  down. 

Mr.  Hilland:  Your  Honor,  Mr.  Howland  fixed  it  as 
October  6th  or  7th  in  his  deposition,  and  he  fixed  his  visit 
as  late  July  or  early  August  in  his  deposition. 
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By  Mr.  Hilland : 

Q.  Mr.  Dewey,  you  testified  from  the  time  when  your 
father  heard  from  your  brother  Theodore  in  Durham, 
North  Carolina,  he  would  read  the  letter  and  hand  it  to 
you?  A.  I  did. 

Q.  In  those  letters  did  you  see  any  request  from 

1308  your  brother  for  money?  A.  In  almost  every  letter 
there  was. 

Q.  At  the  time  you  married  Selma  Sinclair  in  July  of 
1935,  what  was  the  condition  of  her  health?  A.  Very,  very 
bad. 

Q.  And  how  long  did  she  remain  in  that  condition  of 
health?  A.  Oh,  I  would  say  for  a  year,  almost. 

Q.  Mr.  Dewey,  was  your  father  ever  a  wealthy  man? 
A.  No. 

Q.  Do  you  know  of  any  property  or  money  other  than 
what  has  been  testified  here  and  shown  by  the  evidence  in 
this  case  ?  A.  The  only  money  he  got  to  my  knowledge  was 
a  share  in  his  sister’s  estate. 

Q.  Well,  that  has  been  shown.  A.  Yes. 

Q.  Into  what  account  did  that  money  go  ?  A.  Eds  check¬ 
ing  account. 

Q.  Was  that  a  joint  account  with  you?  A.  It  was. 

Q.  Did  you  take  that  as  survivor?  A.  Yes. 

Q.  The  proceeds  of  the  lot  he  sold,  where  did  that 

1309  go?  A.  Into  the  account  of  T.  G.  Dewey. 

Q.  The  amount  testified  to?  A.  Yes. 

Q.  All  of  his  expenses  have  been  paid  out  of  that  account? 
A.  Yes. 

Q.  Funeral  expenses?  A.  Yes. 

Q.  His  bills?  A.  Yes. 

Q.  And  his  living  expenses?  A.  Yes. 

Q.  At  that  time,  of  his  death,  were  there  any  uncashed 
retirement  checks  from  the  Navy?  A.  Yes,  one  from  the 
Navy  and  one  from  Kann’s. 

Q.  Did  he  have  any  life  insurance  other  than  this  one  of 
$10,000  in  the  National  Life  Insurance  Company?  A.  No. 
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Q.  Did  lie  own  any  real  estate  other  than  the  lot  he  sold 
in  Edgemoor?  A.  Not  that  I  know  of. 

Q.  And  the  life  estate  he  had  in  yonr  mother’s  property? 
A.  No. 

Q.  Did  he  have  any  securities  other  than  the  evi- 

1310  dence  shows  he  gave  you?  A.  Not  that  I  know  of. 

Q.  Did  he  have  any  savings  account  other  than  the 
evidence  shows  he  had  given  you?  A.  Not  that  I  know  of. 

Q.  Did  your  father  take  a  drink  in  your  apartment  fre¬ 
quently,  as  your  brother  testified?  A.  No. 

Mr.  Clark :  Your  Honor,  I  don’t  believe  the  testimony  is 
that  he  took  a  drink  in  his  apartment  frequently. 

The  Court :  I  don’t  recall  any  such  testimony. 

Mr.  Clark :  It  was  “On  rare  occasions.” 

Mr.  Hilland:  I  disagree  with  you  and  I  will  tell  you 
exactly  where  it  is  in  the  record.  It  is  on  page  155. 

The  Court:  At  the  top  of  page  155  (reading) : 

“Q.  Your  father  did  not  drink? 

“A.  He  took  a  drink  occasionally,  yes. 

“Q.  On  what  occasion? 

“A.  Frequently  at  the  apartment.  He  went  up  to  Ver¬ 
mont  and  brought  back  a  bottle  of  Medford  Rum,  belong¬ 
ing  to  his  father,  in  1845,  according  to  the  writing  on  the 
bottle. 

“Q.  He  was  practically  a  total  abstainer? 

“A.  I  would  not  say  he  was  a  total  abstainer;  he  drank 
infrequently.  He  was  not  a  drinking  man. 

“Q.  It  was  a  rare  occasion  that  he  took  a  drink 

1311  of  alcohol? 

“A.  I  would  not  say  it  was  a  rare  occasion.” 

Mr.  Hilland :  He  said  frequently  at  the  apartment 
The  Court :  Read  the  whole  thing,  Mr.  Hilland. 

Mr.  Hilland:  I  read  the  whole  thing.  It  says  “Fre¬ 
quently  at  the  apartment.” 

The  Court :  No,  no,  go  back. 

Let  me  read  the  whole  thing.  Then  you  tell  me  whether 
I  am  reading  right  or  not : 

“Q.  Your  father  did  not  drink? 
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“A.  He  took  a  drink  occasionally,  yes. 

“Q.  On  what  occasion? 

“A.  Frequently  at  the  apartment.  He  went  up  to  Ver¬ 
mont  and  brought  back  a  bottle  of  Medford  Rum,  belong- 
in  go  his  father,  in  1845,  according  to  the  label  on  the 
bottle. 

“Q.  He  was  practically  a  total  abstainer? 

“A.  I  would  not  say  he  was  a  total  abstrainer;  he  drank 
infrequently.  He  was  not  a  drinking  man.” 

Mr.  Hilland :  I  ask  you  this — 

The  Court:  Let  me  finish. 

“Q.  It  was  a  rare  occasion  that  he  took  a  drink  of  alcohol? 

“A.  I  would  not  say  it  was  a  rare  occasion.”  And  that  is 
the  end  of  it. 

1312  Mr.  Hilland:  All  right 

By  Mr.  Hilland: 

Q.  Mr.  Dewey,  on  what  occasion  did  your  father  drink? 
A.  I  think  once  at  Christmastime  he  drank  a  glass  of  wine. 
I  have  offered  him  a  glass  of  wine  a  number  of  times  and  he 
turned  it  down. 

Q.  Did  he  ever  take  a  drink  of  hard  liquor?  A.  The 
only  time  I  saw  father  drink  any  hard  liquor  was  the  night 
my  mother  died.  I  poured  him  a  drink  of  ram  and  gave  it 
to  him,  because  he  was  all  to  pieces. 

Q.  Did  you  and  Mrs.  Dewey  go  to  western  Maryland  at 
any  time  and  fail  to  disclose  to  your  father  and  brother 
where  you  had  been?  A.  No. 

Q.  In  February  or  March,  1936,  did  your  wife  live  in 
your  fathers  apartment?  A.  No. 

Q.  Do  you  remember  what,  if  anything,  your  brother 
Theodore  said  to  him  about  visiting  him  before  entering 
Walter  Reed  Hospital?  A.  I  certainly  do. 

Q.  What  did  he  tell  you?  A.  He  told  me  he  didn’t  want 
me  or  my  father  or  Miss  Sinclair  to  visit  him  under  any 
circumstances. 

The  Court:  Did  you  ask  him  why? 

1313  The  Witness :  Yes. 

The  Court:  What  did  he  say? 
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The  Witness:  He  didn’t  give  me  any  reason.  He  just 
said,  “I  don’t  want  yon  to  come.” 

By  Mr.  Hilland : 

Q.  Did  yonr  brother  Theodore  drink  after  he  returned 
from  North  Carolina,  in  your  father’s  apartment?  A.  He 
did. 

Q.  Did  your  father  approve  or  disapprove?  A.  He  dis¬ 
approved. 

Q.  Did  you  hear  him  say  the  words  of  disapproval  in 
your  presence?  A.  Yes. 

Q.  More  than  once?  A.  Several  times. 

Q.  Did  you  ever  hear  your  father  discuss  with  your 
brother  your  brother’s  associates?  A.  Yes. 

Q.  What  did  you  hear  your  father  say?  A.  He  told 
Tate  he  thought  he  was  drinking  too  much  and  going  with 
people  who  were  drinking  too  much. 

Q.  Did  you  ever  hear  him  discuss  anything  about  a 
woman  called  “M.  H.”  without  disclosing  who  she  was? 
A.  Yes. 

Q.  What  did  you  hear  him  say?  A.  I  heard  him 
1314  tell  my  brother  he  wanted  him  to  stop  going  to  see 
“M.  H.”  He  said  that  he  had  been  called  at  the 
Army  and  Navy  Club  and  the  neighbors  had  complained 
about  his  going  out  there  and  staying  late  at  night 

Q.  Under  what  circumstances?  A.  While  her  husband 
was  away. 

Q.  Where  was  he?  A.  In  Johns  Hopkins  Hospital. 

The  Court:  When  was  this? 

The  Witness:  Several  months  prior  to  the  time  he  was 
kicked  out 


1315  Direct  Examination  (Resumed) 

By  Mr.  Hilland: 

Q.  Mr.  Dewey,  about  two  weeks  after  your  brother’s 
return  from  North  Carolina,  did  you  hear  a  conversation 
between  him  and  your  father?  A.  I  did. 
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Q.  What  was  the  conversation?  A.  The  conversation 
was  about — this  was  two  weeks  after  he  came  back  from 
North  Carolina? 

Q.  Yes.  A.  The  conversation  was  that  he  wanted  his 
money  now,  and  that  Dad  was  going  to  live  forever. 

Q.  And  did  he  ask  his  father  to  do  anything  for  him? 
A.  Yes.  He  asked  his  father  to  get  him  an  endowment 
policy. 

The  Court:  A  what? 

The  Witness :  To  get  him  an  endowment  policy. 

By  Mr.  Hilland : 

Q.  Did  you  ever  hear  any  discussion  between  your 

1316  brother  and  your  father  about  your  brothers 
friends,  other  than  a  woman  called  M.  H.?  A.  Yes. 

Q.  What  discussions  did  you  hear? 

Mr.  Clark:  Can  you  place  the  time  and  place  of  these? 
The  Court :  Yes. 

By  Mr.  Hilland : 

Q.  Can  you  fix  the  time  of  those  discussions,  when  you 
heard  your  brother  and  your  father  discuss  the  kind  of 
friends  he  had?  A.  Yes.  He  said  he  didn’t  like  the  kind  of 
friends  he  had — 

Mr.  Clark:  Now,  I  object,  Your  Honor. 

The  Court :  Tell  us  first,  Mr.  Dewey,  as  near  as  you  can, 
when  it  was  and  where  it  was  you  heard  these  conversa¬ 
tions. 

The  Witness:  Well,  now,  I  will  have  to  ask  Mr.  Hilland 
at  what  time  is  he  asking  me. 

By  Mr.  Hilland: 

Q.  I  am  asking  you  to  fix  the  time.  Can  you  fix  the 
time  of  any  such  conversations,  Mr.  Dewey?  A.  Yes,  I 
can  fix  a  number  of  times. 

Q.  All  right.  A.  One  time  when  he  got  back  from  the — 
his  operation  in  the  hospital. 

1317  Q.  All  right,  go  ahead. 

The  Court:  That  would  be? 
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By  Mr.  Hilland: 

Q.  Whose  operation?  A.  Theodore’s  operation.  That 
would  be  in  the  spring  of  1936. 

Q.  And  what  did  you  hear — what  discussion  did  you  hear 
at  that  time?  A.  He  was  telling  about  the  room  he  had  in 
the  hospital,  which  was  a  room  that  a  colonel  would  ordin¬ 
arily  have.  And  he  also  told  about  three  very  pretty  nurses 
that  took  care  of  him.  And  he  said  they  had  numerious 
parties  in  the  evening,  and  he  said  that  one  of  the  nurses 
was  very  attractive  and  that  she  could  drink  seven  men 
under  the  table. 

Q.  Now,  what  did  your  father  say?  A.  And  he  said  he 
liked  her  very  much.  And  father  said,  “Well,  don’t  bring 
anybody  like  that  into  my  home.” 

Q.  Did  you  hear  him  discuss  your  brother’s  friends  with 
your  brother  on  any  other  occasions  that  you  can  fix  the 
time?  A.  Yes.  In  the  time  that  he  went  out  on  the  boat 
after  he  came  back,  and  I  saw  him,  in  the  summer  of  1935. 
He  said  that  the  friends  that  he  had  on  the  boat  did  en¬ 
tirely  too  much  drinking. 

1318  Q.  Who  said  that?  A.  Father  did. 

Q.  Now,  did  you  ever  hear  your  father  discuss  with 
your  brother  the  kind  of  language  your  brother  used  in  your 
father’s  apartment?  A.  Yes.  He  said  that  he  was  say¬ 
ing  “Christ”  and  “Jesus  Christ”  and  things  like  that  fre¬ 
quently,  and  he  said  it  didn’t  sound  well  and  he  didn’t  like 
it 

Mr.  Clark:  When  was  that? 

The  Court:  I  think  he  said  that  was  in  1935,  when  he 
came  back  from  one  of  those  boat  trips. 

Mr.  Hilland :  That  was  about  the  drinking  friends,  Your 
Honor.  He  didn’t  fix  the  time  of  the  language. 

The  Court :  Oh,  all  right. 

Mr.  Clark:  When  was  the  time  about  this  alleged  pro¬ 
fanity? 

The  Court :  Yes,  all  right 


By  Mr.  Hilland: 

Q.  Can  you  fix  the  time  when  you  heard  your  father  dis¬ 
cuss  with  your  brother  the  kind  of  language  he  used  around 
the  apartment?  A.  Yes,  that  was  in  1935. 

Q.  Did  you  ever  hear  your  father  discuss  with  your 
brother  the  kind  of  language  he  used  over  the  telephone? 
A.  Yes. 

1319  Q.  And  what  did  you  hear  your  father  say  to  him 
about  that?  A.  He  said  he  didn’t  think  that  was 

proper  language  to  use  over  the  telephone  or  any  other 
place. 

Q.  What  kind  of  language  did  he  use?  A.  Cursing. 

Mr.  Hilland :  Your  witness. 

C  ross-Examination 

By  Mr.  Clark : 

Q.  Mr.  Dewey,  have  you  ever  before  in  this  case  men¬ 
tioned  the  fact  that  your  father  objected  to  the  language  of 
Theodore  Dewey,  your  brother?  A.  Not  until  just  now, 
as  far  as  I  recall. 

Q.  And  in  none  of  the  complaints  that  your  father  had 
made  about  him  have  you  mentioned  that  your  father  ever 
told  you  that  before,  have  you?  A.  I  think  I  have.  I  think 
when  you  took  the  deposition. 

Q.  I  see.  Now,  on  this  question — 

The  Court:  Took  whose  deposition? 

The  Witness :  My  deposition,  Your  Honor. 

By  Mr.  Clark: 

Q.  On  the  question  of  his  father — or  this  discussion  that 
took  place  two  weeks  after  his  return  from  North  Carolina, 
that  he  wanted  his  money  now  and  he  wanted  his 

1320  father  to  buy  an  endowment  policy  for  him,  who  was 
present  there?  A.  I  was  present  and  Miss  Sinclair 

was  present 

Q.  And  where  did  it  take  place?  A.  In  the  living  room 
of  the  Marlborough  Apartments. 
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Q.  Who  brought  up  the  subject?  A.  He  did. 

Q.  Who?  A.  Tate. 

Q.  What  were  you  discussing  prior  to  that?  A.  I  don’t 
recall  what  we  were  discussing  prior  to  that. 

Q.  Well,  was  there  any  conversation  in  regard  to  your 
father’s  property  or  anything  like  that  that  would  lead  to 
it?  A.  Yes.  I  know  that  Tate,  here,  told  me  that — 

Q.  I  am  talking  about  on  this  occasion.  A.  I  am  talk¬ 
ing  about  on  this  occasion.  That  he  told  me  in  the  presence 
of  Miss  Sinclair — 

Q.  And  your  father?  A.  WTiat? 

Q.  And  your  father?  A.  No.  This  wasn’t  in  the  pres¬ 
ence  of  my  father. 

Q.  I  am  talking  about  the  conversation  you  had  in  the 
living  room  between  your  father  and  Miss  Sinclair  and 
yourself  and  your  brother  Tate,  two  weeks  after  he 
1321  came  back  from  North  Carolina.  A.  He  wanted 
father  to  get  a — 

Q.  Tell  me  what  the  conversation  was.  A.  The  conver¬ 
sation  was,  my  brother  asked  father  to  buy  him  an  endow¬ 
ment  policy. 

Q.  WTiat  was  the  conversation  leading  up  to  that  request? 
A.  I  don’t  recall  now. 

Q.  You  don’t  know  what  you  were  talking  about?  A. 
No. 

Q.  Was  it  in  regard  to  anything  about  your  father’s 
finances  ?  A.  Yes. 

Q.  Well,  what  was  it?  A.  Tate  said  that  Father — it  is 
hard  to  remember  what  the  exact  words  were,  but  Tate 
said  that  Father  had  this  money  and  he  was  making  poor 
investments. 

Q.  He  told  your  father  that?  A.  Yes.  and  he  said  that  he 
wanted  to,  instead  of  investing  money  in  bonds  and  stocks 
and  things,  would  he  invest  some  of  it  in  an  endowment 
policy  for  him,  to  the  best  of  my  recollection. 

Q.  And  you  don’t  remember  any  of  the  other  conversa¬ 
tion  at  that  place  and  that  time?  A.  No,  I  don’t.  If  my 
memory  is  refreshed,  I  may  be  able  to  recall  it. 


1322  Q.  So  far  as  you  know,  that  was  a  remark  that 
Theodore  Dewey  made  without  the  subject  having 

been  discussed  before?  A.  As  I  recall  it  now,  without  hav¬ 
ing  my  memory  refreshed. 

Q.  Now,  you  have  testified  that  when  Tate  came  back 
from  the  hospital  in  the  spring  of  1936,  you  had  a  conversa¬ 
tion  with  him  and  with  your  father.  Who  was  present 
there?  Was  there  anyone  else?  A.  I  think  Miss  Sinclair 
was.  I  am  not  sure. 

Q.  Now,  where  was  that?  A.  It  was  probably  in  the 
living  room. 

Q.  And  what  was  the  occasion  for  this  conversation? 
Were  you  sitting  there  talking  together?  A.  I  imagine  we 
were. 

Q.  Well,  do  you  know?  A.  No,  I  can’t  recall  what  you 
are  driving  at.  If  you  would  be  more  specific,  I  will  tell 
you  about  it. 

Q.  Well,  I  am  not  testifying,  Mr.  Dewey —  A.  I  know 

you  are  not. 

Q.  You  have  testified — A.  I  know  that  we  had  conversa¬ 
tions  on  numerous  occasions.  What  those  conversations  on 
each  specific  occasion  were  I  cannot  recall  offhand  at  once. 

Q.  Well,  you  recall  that  Tate  said  certain  things  to 
your  father,  do  you  not?  A.  I  recall  that  he  said 

1323  certain  things  on  certain  occasions,  yes. 

Q.  What  I  want  to  know —  A.  I  don’t  know  at 
the  present  time  what  they  were.  If  you  gave  me  some¬ 
thing  to  refresh  my  memory  with,  I  will  go  into  detail 
with  it. 

Q.  Have  you  ever  mentioned  this  subject  about  Tate 
talking  about  the  nurses  at  Walter  Eeed  Hospital,  before 
this  date? 

Mr.  Hilland:  I  think,  Your  Honor,  that  is  not  a  fair 
question.  I  think  the  question  is:  Was  he  asked  that?  If 
that  has  never  been  brought  in,  that  is  something  else. 

Mr.  Clark:  Your  Honor,  this  witness  has  asked  he  to 
direct  his  attention  to  a  conversation  that  as  never  been 
mentioned  in  this  case  before. 
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The  Court:  I  think  the  question  is  fair.  The  witness  is 
not  without  intelligence.  He  knows  whether  he  can  answer 
it  at  all,  and  if  so,  what  the  answer  is.  The  question  is 
whether  he  ever  mentioned  that  before  in  this  case.  Now, 
that  is  a  broad — 

Mr.  Hilland :  Shouldn’t  they  first  lay  the  foundation 
that  there  was  some  occasion  for  him  to  have  mentioned 
it? 

The  Court :  You  can  take  care  of  that,  or  the  witness  can, 
too. 

The  Witness :  Now,  I  may  have  said  that  in  my  desposi- 
tion. 

1324  By  Mr.  Clark : 

Q.  Do  you  know  whether  you  did  or  not?  A.  I 
think  I  did. 

Q.  And  the  desposition  was  taken  on  November  24, 1949, 
was  it  not?  A.  Yes. 

Q.  Now,  can  you  tell  any  of  the  rest  of  the  conversation 
that  took  place  right  after  Tate  came  back  from  the  hospital 
in  the  spring  of  1936,  when  you  and  your  father  and  Miss 
Sinclair,  who  was  then  Mrs.  Dewey,  and  Theodore  were 
in  the  living  room  and  he  mentioned  the  fact  that  he  had 
a  colonel’s  room  at  the  hospital,  and  three  pretty  nurses? 
A.  Yes,  I  recall  that. 

Q.  Now,  what  else  was  said  on  that  occasion?  A.  Tate 
told  me,  Tate  told  the  three  of  us  that  one  of  them  was 
very  attractive.  She  was  small,  a  blonde,  and  that  she 
could  drink  seven  men  under  the  table.  And  he  said  that 
she  fascinated  him.  And  father  said  at  that  time,  “Well, 
if  she  can  drink  seven  men  under  the  table,  I  don’t  want 
you  to  bring  her  in  my  apartment.” 

Q.  I  see.  Now,  what  led  up  to  this  conversation  about 
Tate,  or  this  remark  that  you  have  testified  about?  A.  He 
brought  it  up. 

Q.  What?  A.  He  brought  it  up  himself. 
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1325  Q.  What  were  yon  talking  about  at  the  time  he 
brought  it  up?  A.  I  don’t  know  what  we  were 

talking  about  at  the  time  he  brought  it  up. 

Q.  Was  anything  further  said  about  it?  A.  Not  that 
I  recall 

Q.  And  your  best  recollection  is  that  you  have  testi¬ 
fied  to  that  already  in  your  deposition?  A.  I  think  so.  I 
am  not  sure.  But  those  were  the  facts  as  they  occurred 
when  he  brought  the  subject  up. 

Q.  Now,  did  Theodore,  your  brother  Tate,  ever  bring 
any  of  the  nurses  from  Walter  Reed  Hospital  into  the 
apartment?  A.  He  did  not 
Q.  I  see. 

Now,  you  have  testified  to  a  conversation  with  your 
father  in  the  summer  of  1935  regarding  a  trip  on  the  boat. 
Now,  was  that  the  trip  that  your  father  had  taken  on  the 
boat  with  your  brother  Tate?  A.  It  was  one  of  the  trips 
that  he  took. 

Q.  And  when  he  referred  to  the  friends  on  the  boat 
drinking  too  much,  did  he  talk  about  a  trip  which  he  had 
taken  and  seen  them  do  that?  A.  Yes. 

Q.  And  did  he  mention  who  was  on  the  trip  with  him? 
A.  Yes. 

1326  Q.  Did  he  mention  the  names  of  the  men  on  the 
boat  trip?  A.  He  mentioned  a  number  of  men.  I 

think  he  said  there  was  a  veterinary  and  a  doetor  from 
Walter  Reed  on  that  trip. 

Q.  With  your  father?  A.  Yes. 

Q.  Was  anything  said  on  that  subject  at  that  time?  A. 
Not  that  I  recall. 

Q.  And  who  was  present  on  that  occasion?  A.  I  think 
Miss  Sinclair  was. 

Q.  And  you?  A.  Yes. 

Q.  And  Theodore?  A.  No. 

Q.  Tate?  A.  No,  I  don’t  think  he  was  there. 

Q.  Oh,  he  wasn’t  there?  A.  No. 

Q.  Just  you  and  Miss  Sinclair,  or  Mrs.  Dewey,  and  your 
father?  A.  Yes. 
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Q.  Were  you  married  at  that  time?  A.  What? 

Q.  Were  you  married  at  that  time?  A.  I  think  we 

1327  were.  It  was  in  late  ’35,  if  I  recall. 

Q.  That  would  be  in  the  latter  part  of  the  summer, 
then?  A.  Yes.  He  made  those  trips  when  he  worked  in 
Washington. 

Q.  Now,  you  made  your  deposition  in  this  case  on  the 
24th  of  November,  1950,  did  you  not?  A.  I  did. 

Q.  And  that  was  made  under  oath?  A.  It  was. 

Q.  Was  that  made  in  my  office  at  801  Colorado  Building? 
A.  It  was. 

Q.  On  that  occasion,  did  you  not  testify — this  is  your 
testimony: 

“Over  a  period,  I’d  say,  of  two  years  at  certain  times, 
well,  he  said  ‘I  wanted  to  go  out  for  a  ride  and  Tate  didn’t 
seem  to  want  to  take  me’  in  a  casual  way  like  that.  That 
is  all  I  can  say.” 

And  were  you  not  then  asked : 

“Had  he  even  mentioned  anything  other  than  Tate’s  re¬ 
fusal  to  take  him  for  rides,  or,  rather,  Tate’s  apparent  dis¬ 
pleasure  at  having  to  take  him  for  rides? 

“Answer:  I  don’t  recall  at  this  time. 

“Question:  That  is  the  only  reason  he  gave?  The  only 
thing  he  mentioned  to  indicate  any  displeasure  with 

1328  your  brother  prior  to  this  incident  in  the  kitchen 
in  April  of  1936? 

“Answer:  As  I  recall  it  now,  yes.” 

Was  that  not  your  testimony?  A.  Yes. 

Q.  At  that  time  you  couldn’t  recall  these  other  incidents? 
A.  I  didn’t  recall  them  at  that  time,  no. 

Q.  Now,  when  was  it  that  your  father  and  you  had  a 
conversation  in  regard  to  your  not  being  employed  any 
more  and  staying  with  him?  A.  That  was  when  I  first 
came  back  in  1927  from  Florida. 

Q.  And  where  were  you  living  then?  A.  At  the  Army 
&  Navy  Club. 

Q.  And  at  that  time  did  he  say  why  he  wanted  you  to 
live  with  him?  A.  He  did. 


Q.  And  what  was  his  reason?  A.  His  reason  was  that 
he  had  seen  very  little  of  me  as  a  child,  as  he  had  been  at 
sea  most  of  the  time;  he  had  seen  very  little  of  me  up  to 
that  time.  I  had  been  in  Chicago.  I  had  been  in  the  World 
War.  And  he  said,  “Now  that  you  are  grown  and  we  have 
a  great  deal  in  common,”  he  said,  “I  would  like  to  have 
you  live  with  me  so  we  can  enjoy  our  society  to- 

1329  gether  for  the  rest  of  my  life.”  He  said,  “I  am 
getting  along  in  years,”  and  he  said,  “I  would  like 

to  have  your  companionship  and  the  pleasure  of  your 
society.” 

Q.  Now,  had  he  seen  much  of  Tate  while  he  was  at  sea? 
A.  No. 

Q.  And  while  Tate  was  in  World  War  I,  had  he  seen 
much  of  him?  A.  No. 

Q.  And  had  he  seen  much  of  him,  any  more  than  you, 
when  he  was  in  New  York?  A.  No. 

Q.  Did  he  say  why  he  didn’t  want  Tate  to  live  with  him? 
A.  He  said  he  didn’t  care  for  Tate  and  wasn’t  companionable 
with  him,  and  he  would  rather  have  me. 

Q.  And  he  didn’t  want  Tate  with  him?  A.  No. 

Q.  And  you  didn’t  recall  that  when  you  made  your 
deposition  either,  did  you?  A.  No. 

Q.  Now,  at  that  time  that  your  father  returned  from  a 
trip  to  North  Carolina,  do  you  recall  when  he  went  down  to 
North  Carolina  to  visit  Tate?  A.  It  was  in  the  summer¬ 
time. 

Q.  Of  what  year?  A.  I  think  it  was  the  summertime 
of  1930. 

1330  Q.  And  that  was  when  he  went  to  Durham?  A.  I 
think  so. 

Q.  And  how  long  was  he  gone  on  that  occasion?  A. 
Which  occasion? 

Q.  Well,  the  occasion  we  are  speaking  about  when  your 
father  went  to  Durham.  A.  You  are  speaking  of  two  oc¬ 
casions.  You  said  Morehead  City,  and  Durham,  North 
Carolina. 
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Q.  No,  I  said  Durham,  North  Carolina,  in  1930.  A.  I 
think  he  was  down  there  a  week  or  ten  days.  I  am  not  sure. 

Q.  And  did  he  tell  you  why  he  was  going  there  ?  A.  Yes. 

Q.  And  why  did  he  say  he  was  going  there?  A.  Because 
Tate  invited  him  down  there,  wanted  him  to  come. 

Q.  And  was  he  going  down  there  to  visit  Tate?  A.  Yes. 

Q.  And  did  he  show  any  reluctance  at  having  to  go  to 
visit  his  son?  A.  He  wasn’t  at  all  anxious  to  do  it,  but 
he  said  Tate  insisted  that  he  come  down  to  see  him,  so  he 
he  would  go. 

Q.  He  wasn’t  anxious  to  go  and  see  him?  A.  No.  He 
would  rather  stay  in  Washington. 

Q.  Did  he  explain  why  he  was  not  anxious  to?  A. 

1331  He  didn’t  explain. 

Q.  But  did  he  go?  A.  What? 

Q.  He  did  go?  A.  He  did  go,  yes. 

Q.  You  said  he  stayed  there  about  ten  days?  A.  As  near 
as  I  can  recall. 

Q.  Did  he  bring  anything  back  with  him  when  he  came? 
A.  He  brought  a  ham. 

Q.  Did  he  say  where  he  had  gotten  that  ham?  A.  He 
said  Mrs.  Stubbs  had  cooked  it  for  him. 

Q.  Did  he  say  that  she  had  made  a  present  to  him  of 
it?  A.  No.  He  said  he  paid  for  it. 

Q.  He  said  he  paid  for  it?  A.  That  is  what  he  told  me. 

Q.  At  that  time,  when  he  referred  to  his  visit  down  in 
North  Carolina,  and  you  had  this  conversation,  who  was 
present  at  that  conversation?  A.  I  think  Mss  Sinclair  was. 

Q.  And  how  long  after  his  return  did  it  occur?  A. 
Shortly. 

Q.  And  who  else  was  present?  I  mean,  your  father  and 
you  and  Miss  Sinclair,  was  anyone  else  present?  A.  Not 
that  I  know  of. 

Q.  Where  were  you?  A.  I  think  that  we  were  in 

1332  the  Marlborough. 

Q.  And  that  is  the  first  time  he  mentioned  these 
associates  on  that  trip?  A.  What  associates  are  you  talk¬ 
ing  about? 
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Q.  Tate’s  associates  that  he  had  met  down  there  on  that 
trip.  A.  Yes.  He  said  that  he  had  met,  he  had  seen  Bill 
Lickle,  I  think  he  had  met  Bill  Lickle. 

The  Conrt:  The  question  was:  Was  that  the  first  time 
that  he  had  mentioned  those  associates? 

The  Witness :  Yes,  as  I  understand  it. 

By  Mr.  Clark: 

Q.  How  did  he  get  back  from  North  Carolina?  A.  Theo¬ 
dore  brought  him  back  as  far  as  Richmond,  and  I  drove 
down  as  far  as  Richmond  and  brought  him  back  the  rest 
of  the  way. 

Q.  So  you  rode  from  Richmond  to  Washington,  D.  C. 
and  he  didn’t  bring  up  that  subject  with  you.  A.  I  don’t 
recall  it  at  that  time,  no. 

Q.  Well,  the  first  time  he  mentioned  it  to  you  was  at  the 
Marlborough,  wasn’t  it?  A.  Yes.  And  I  said  I  don’t  re¬ 
call  him  bringing  it  up  with  me  on  the  trip  back. 

Q.  Was  Miss  Sinclair  down  there  with  you  when 
1334  you  rode  down  to  meet  him?  A.  She  was. 

Q.  She  was  ?  A.  She  was. 

Q.  Did  he  express  any  particular  displeasure  about  these 
associates  of  Tate’s  down  there?  A.  I  don’t  recall  that 
he  mentioned  any  of  his  associates  on  the  trip  until  after 
he  got  home. 

Q.  What  did  he  say  about  them  at  that  time,  after  you 
got  home?  A.  After  we  got  home  he  said  he  didn’t  like 
Bill  Lickle  and  the  way  he  was  running  around  with — a 
married  man  running  around  with  another  woman. 

Q.  Your  father  told  you  that?  A.  Yes. 

Q.  And  do  you  know  if  your  father  ever  entertained  Bill 
Lickle  in  his  home?  A.  My  father  didn’t,  but  my  brother 
did. 

Q.  On  what  occasion  was  that?  A.  I  think  that  was  one 
time  that  Bill  came  over  from  Baltimore  and  they  were 
making  plans  to  go  to  Ocracoke. 

Q.  Was  that  around  1932?  A.  It  could  have  been. 


I 


668 


Q.  That  was,  then,  subsequent  to  your  father’s  trip  down 
to  North  Carolina?  A.  I  think  so. 

1335  Q.  Did  your  father  object  to  having  Bill  Lickle 
in  your  home  at  that  time?  A.  He  didn’t  care  for 

it,  but  he  didn’t  object. 

Q.  He  didn’t  object?  A.  No,  he  didn’t  tell  Bill  to  get 
out. 

Q.  Did  he  tell  Tate  anything  about  having  him  over?  A. 
I  don’t  recall. 

Q.  In  your  presence  do  you  recall  him  showing  any  dis¬ 
pleasure  at  having  Bill  Lickle  in  his  home?  A.  I  don’t 
recall. 

Q.  As  a  result  of  those  plans  you  say  were  made  then, 
do  you  know  whether  Theodore,  Tate,  went  to  Ocracoke 
with  Bill  Lickle?  A.  He  did. 

Q.  Did  your  father  show  any  displeasure  at  that?  A.  I 
don’t  think  he  showed  any  interest  in  it  at  all,  except  that 
he  was  glad  they  were  gone. 

Q.  Isn’t  it  a  fact  that  your  father  gave  Tate  $150  to  go 
down  there  with  Bill  Lickle?  A.  Yes. 

Q.  Do  you  think  he  would  have  done  that  if  he  had 
shown  displeasure  at  his  association  with  Bill  Lickle?  A. 
That  is  a  question  between  my  father  and  my  brother.  I 
didn’t  dip  into  their  affairs,  and  I  didn’t  nose  into  them, 
and  ask  them  about  it.  They  didn’t  interest  me. 

1336  Q.  But  your  father  used  to  discuss  these  things 
with  you,  didn’t  he? 

A.  He  did  only  on  the  time  that  he  came  back  from  North 
Carolina,  he  made  the  remark  that  he  didn’t  think  it  looked 
well  for  a  married  man  to  be  going  with,  to  be  rushing 
another  woman  down  there. 

Q.  Isn’t  it  a  fact  that  that  subject  never  was  brought  up 
until  after  1936?  A.  No,  that  is  not  a  fact. 

Q.  Now,  you  took  a  trip  down  to  Morehead  City,  did 
you  not,  Mr.  Dewey?  A.  I  did. 

Q.  You  and  Miss  Sinclair  and  your  father  drove  down 
there?  A.  We  did. 
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Q.  Now,  how  long  did  it  take  you  to  get  down  there?  A. 
One  day. 

Q.  Hadn’t  you  planned  to  make  it  a  two-day  trip?  A.  I 
don’t  think  so. 

Q.  Do  you  know  how  far  Morehead  City  is  from  Wash¬ 
ington,  D.  C.?  A.  I  think  it  is  around  400  miles. 

Q.  And  when  was  this  trip  taken?  A.  In  1930. 

Q.  And  how  old  was  your  father  then?  A.  Well, 

1337  he  was  born  in  1859.  You  would  have  to  figure 
that  out.  I  would  say  he  was  seventy — 

Q.  Seventy-one  years  old?  A.  Seventy-one  years  old, 
something  like  that. 

Q.  Could  it  have  been  possible  that  you  planned  to  make 
it  in  two  days  instead  of  one?  A.  I  don’t  recall  that,  no. 

Q.  But  you  know  that  you  did  go  down  in  one  day?  A. 
We  did. 

Q.  Isn’t  it  a  fact  that  you  arrived  there  the  day  before 
you  were  expected?  A.  I  don’t  think  so. 

Q.  You  think  you  arrived  there  on  the  day  that  you  had 
anticipated?  A.  Yes. 

Q.  And  that  Tate  was  to  have  made  reservations  for 
you  on  the  day  that  you  actually  did  arrive?  A.  I  think 
so,  yes. 

Q.  But  could  you  be  mistaken  about  that?  A.  I  don’t 
think  so. 

Q.  Now,  when  you  got  down  there,  did  you  hear  the  con¬ 
versation  in  regard  to  a  room  for  Mrs.  Dewey,  or  Miss 
Sinclair,  as  she  was  then?  A.  I  didn’t  hear  the  conversa¬ 
tion.  I  heard  about  it  afterwards. 

1338  Q.  You  weren’t  a  witness  to  that?  A.  No. 

Q.  So  that  when  you  testified  on  direct  examination  that 
there  was  no  “squabble  with  Mrs.  Stubbs”  you  mean  that 
there  was  no  “squabble  with  Mrs.  Stubbs  that  you  saw  or 
heard”?  A.  No,  there  was  not. 

Q.  Now,  you  have  testified  that  there  was  a  discussion 
concerning  your  mother’s  estate,  between  your  father  and 
your  brother  Tate.  When  did  that  occur?  A.  That  oc¬ 
curred,  I  think,  in  1936,  early  1936. 
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Q.  1936?  And  where  did  that  occur?  A.  In  the  Marl¬ 
borough. 

Q.  Was  that  the  same  conversation  you  testified  to  on 
your  direct  examination?  A.  I  think  it  was. 

Q.  Now,  when  in  1936  was  it?  A.  I  think  it  was  in  the 
early  spring. 

Q.  And  where  were  you  in  the  Marlborough  when  this 
occurred?  A.  In  the  living  room. 

Q.  And  who  else  was  present?  A.  I  think  all  three  of 
us  were  present.  I  am  not  sure. 

Q.  That  is,  you  and  your  brother  Tate  and  your  father? 
A.  Yes. 

Q.  Was  Miss  Sinclair  there,  or  Mrs.  Dewey,  there? 
1339  A.  I  don’t  recall.  She  may  have  been. 

Q.  And  what  was  said  at  that  time?  A.  That,  if 
I  recall  correctly,  Brother  wanted  Father  to  let — I  think 
Miss  Sinclair  was  there  at  the  time. 

Q.  You  mean  Mrs.  Dewey?  A.  Mrs.  Dewey,  yes.  I 
think  my  brother  asked  Dad  if  he  wouldn’t  give,  settle  the 
estate,  or  the  income  from  the  store,  between  the  two  of 
us. 

Q.  I  didn’t  hear  the  rest  of  that. 

Will  you  read  it? 

The  Court:  He  asked  if  he  wouldn’t  settle  the  estate 
between  the  two  of  us. 

By  Mr.  Clark: 

Q.  Had  there  been  any  conversation  about  it  prior  to 
that  request  of  Tate’s?  A.  Yes,  sir.  Tate  told  me  some¬ 
time  prior  to  that. 

Q.  I  mean  at  this  time.  A.  No,  I  don’t  think  so. 

Q.  That  was  a  remark  made  without  any  other  discus¬ 
sion  preceding  it?  A.  I  wouldn’t  say  on  that,  no. 

Q.  Do  you  remember  anything  that  any  other  person 
said  about  any  other  subject  during  that  conversation?  A. 
If  that  is  the  conversation  in  which  he  said  he  wanted  the 
estate  settled,  I  don’t  recall.  It  may  have  been. 
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1340  Q.  What?  What  other  statements  were  made? 

The  Court:  He  said  he  doesn’t  recall  any. 

The  Witness:  I  don’t  recall,  Your  Honor.  I  can’t  go 
back  years  and  years  and  years  and  give  him  every  detail 
of  what  led  up  to  it. 

The  Court:  He  just  wants  the  best  you  can  do.  ■ 

By  Mr.  Clark: 

Q.  I  merely —  A.  I  have  told  you  the  best  I  can. 

Q.  You  have  testified  to  certain  things  that  happened 
back  in  1928,  have  you  not?  A.  Yes. 

Q.  Now  I  am  asking  you  if  you  recall — if  you  don’t 
recall,  tell  us — any  other  remark  that  was  made  at  this 
conversation  between  you  and  your  father  and  your  brother 
Tate  concerning  the  distribution  of  your  mother’s  estate 
at  that  time?  A.  Brother  wanted  Father  to  let  us  have 
my  mother’s — divide  our  mother’s  estate  between  us.  Be¬ 
cause  I  remember  him  saying  that  he  didn’t  think  he  was 
going  to  live  very  long  and  he  would  like  to  have  it  to  en¬ 
joy  that  time. 

Q.  Who  said  he  wasn’t  going  to  live  very  long?  A.  Tate. 

Q.  And  when  was  this  conversation?  A.  That  was  prior 
to  his  father  kicking  him  out. 

1341  The  Court :  Was  it  before  or  after  he  went  to  the 
hospital,  Walter  Reed? 

The  Witness:  I  think  it  was  before  he  went  to  the  hos¬ 
pital  at  Walter  Reed. 

By  Mr.  Clark: 

Q.  Didn’t  you  on  direct  examination  testify  that  this 
conversation  took  place  within  six  months  after  Tate’s  re¬ 
turn  from  North  Carolina?  A.  On  one  conversation  that 
he  had,  about  six  months  after  he  came  back  from  North 
Carolina,  in  which  Miss  Sinclair  was  present,  he  told  me 
that  he — 

Q.  Was  your  father  also  present?  A.  No,  he  was  not 
present  at  this  particular  time. 
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Q.  Just  you  and  Miss  Sinclair  and  Tate?  A.  That  he 
said,  “The  damned  old  fool  is  going  to  live  forever,  and  I 
want  my  money  now.” 

And  I  told  him  that  “If  your  father  ever  heard  you  say 
a  thing  like  that,  you  wouldn’t  be  in  this  apartment  very 
long.  You  want  to  have  some  sense,  and  you  know  damned 
well  that  your  father  has  been  mighty  good  to  you.” 

Q.  Did  you  say  “You  know  damned  well”?  A.  Yes,  I 
did. 

Q.  And  did  you  ever  tell  your  father  about  that?  A.  I 
never  did. 

Q.  You  never  told  your  father  about  that?  A.  I 

1342  never  told  my  father  to  this  day  about  that. 

Q.  Do  you  know  whether  Miss  Sinclair  did?  A.  I 
don’t  know  that  she  did,  and  I  feel  quite  sure  she  didn’t. 
And  I  know  one  thing :  If  it  had  been  true  of  what  he  has 
accused  me  of,  of  undue  influence  and  everything  else,  that 
he  has  accused  me  about,  I  would  have  gone  to  my  father 
about  that  thing  and  he  would  have  gone  out  on  his  ear 
long  ago. 

Q.  When  did  you  first  go  to  your  father  and  tell  him  any 
of  these  things  about  Tate?  A.  I  didn’t  go  to  him — the 
only  thing  I  told  my  father  about  Tate,  as  I  recall,  was  that 
when  the  man  at  the  Union  Trust  Company  said  that  “Your 
brother  has  been  trying  to  get  into  the  deposit  box,”  and 
that  he  wasn’t,  didn’t  have  his  name,  or  the  authority  to 
do  it,  “and  I  wouldn’t  let  him  in.”  And  I  told  my  father 
that.  And  I  have  been  very,  very  careful — now,  just  bear 
me  out — not  to  carry  tales  or  small  tales  and  things  like 
that  to  my  father,  because  I  did  not  want  in  any  way  to 
prejudice  him  against  my  brother.  I  had  hoped  that  he 
would  mend  his  ways  and  eventually  he  would  turn  out  to 
be  the  type  of  man  that  my  father  hoped  he  would  be. 

Q.  Are  you  through  now?  A.  Yes. 

Q.  Now,  when  was  it  that  you  told  him  about  this 

1343  episode  at  the  Union  Trust  Company?  A.  That  was 
in  the  early  ’30s. 
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Q.  Can  you  place  it  any  more  definitely  than  that?  A.  I 
cannot. 

Q.  Do  yon  know  when  yonr  father  had  a  safe  deposit 
box  at  the  Union  Trust  Company?  A.  I  think  he  got  a  safe 
deposit  box  in  Union  Trust  Company  after  1929  when  the 
Hamilton  National — no,  the  Federal  American  Bank  failed. 

Q.  How  long  did  he  keep  a  safe  deposit  box  in  the  Union 
Trust  Company?  A.  I  think  July,  roughly,  1943. 

Q.  Now,  it  was  during  that  period,  sometime  between 
1929  and  1943.  Now,  was  it  before  or  after  Tate  was  kicked 
out?  A.  What  was  before  or  after? 

Q.  That  this  incident  occurred  that  you  told  your  father 
about?  A.  This  incident  was  before,  from  the  time  that 
he  took  the  box  in  19 —  after  the  Federal  American  folded 
up. 

Q.  Yes.  A.  In  1929  — 

Q.  Was  it  before  or  after  Tate  was  kicked  out  of  the 
apartment  in  1936?  A.  It  was  before. 

1344  Q.  How  long  before?  A.  A  couple  of  years  be¬ 
fore,  I  would  say. 

Q.  In  other  words,  it  was  sometime  in  1934?  A.  ’33  or 
’34. 

Q.  It  was  in  ’33  or  ’34.  A.  As  near  as  I  can  recall. 

Q.  Now,  do  you  know  what  time  of  the  year  it  was?  A. 
No,  I  don’t. 

Q.  You  have  no  idea  of  whether  it  was  spring  or  fall  or 
summer?  A.  No. 

Q.  Did  you  go  down  to  the  Union  Trust  Company?  A. 
I  went  down  there  to  put  something  in  the  box. 

Q.  In  your  father’s  box?  A.  Yes. 

Q.  You  had  a  power  of  attorney  to  get  into  your  father’s 
box,  did  you  not?  A.  Now,  I  don’t  know  whether  I  had  a 
power  of  attorney  or  it  was  a  joint  account.  I  find  out 
now  that  it  was  a  joint  account. 

Q.  A  joint  box?  A.  A  joint  box. 

Q.  In  whose  name —  A.  Just  a  minute,  Mr.  Clark. 

When  father  first  took  that  box  in  the  Union  Trust  Com- 
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pany,  lie  had  a  small  box,  and  I  think  at  that  time 

1345  that  he  gave  me,  shortly  afterwards  he  gave  me  a 
power  of  attorney  to  go  in  there  so  I  could  go  in  for 

him.  Later,  I  don’t  know  the  date,  but  that  box  became  too 
small  and  he  got  a  big  box.  And  I  think  at  that  time,  when 
he  took  out  the  big  box,  he  took  it  out  as  a  joint  box. 

Q.  Now,  was  this  that  you  went  down  to  open  that  day, 
the  small  or  the  big  box?  A.  It  was  the  large  box,  as  I  re¬ 
call  it. 

Q.  Now,  what  occurred  there?  Whose  name  was  on  that 
box,  do  you  recall?  A.  Since  this  trouble  has  come  up  and 
we  went  down  to  the  Union  Trust  Company  to  find  out 
about  when  the  boxes  were  and  when  we  gave  them  up,  I 
think  that  box  was  a  joint  account,  a  joint  box  made  out 
to  T.  Gr.  Dewey  and  E.  B.  Dewey. 

Q.  In  both  your  names?  A.  I  think  so,  yes. 

Q.  Now,  when  you  went  down  there,  what  happened?  A. 
I  went  down  there  to  put  something  in  the  box.  I  don’t 
recall  what  it  was.  And  one  of  the  attendants  said  “Your 
brother  was  in  here  and  tried  to  get  in  the  box.” 

Q.  Now,  which  one  of  those  attendants  was  it?  A.  I 
don’t  recall  his  name  now,  but  he  and  I  went  down  and 
investigated,  and  the  man  I  talked  to  is  dead.  I  don’t  recall 
his  name  now. 

1346  Q.  The  man  who  told  you  this  is  now  dead?  A. 
Yes.  Died,  I  think,  in  ’45,  1945. 

Q.  And  what  did  he  tell  you?  Just  that  your — what  did 
he  tell  you,  exactly?  A.  He  told  me  my  brother  had  been 
down  there  and  tried  to  get  in  the  box,  and  as  there  was 
no  authority  for  him  to  get  in  the  box,  he  didn’t  let  him 
in.  That  is  all  he  said. 

Q.  He  knew  your  brother?  A.  What? 

Q.  He  knew  your  brother?  A.  I  don’t  know  whether  he 
knew  him.  He  told  me  that  my  brother  came  down.  I 
guess  my  brother  identified  himself  to  him.  I  wasn’t  there. 
I  am  merely  telling  you  what  he  told  me. 

Q.  And  that  is  what  you  told  your  father,  too?  A. 
What? 
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Q.  That  is  what  you  told  your  father,  too  ?  A.  Yes.  . 

Q.  Immediately  after  it  occurred?  A.  Yes. 

Q.  Sometime  in  1933  or  ’34?  A.  As  far  as  I  can  recall, 
yes. 

Q.  "While  we  are  on  that  subject  of  safe  deposit  boxes, 
Mr.  Dewey,  on  your  direct  examination  didn’t  you  testify 
that  in  regard  to  this  insurance  policy  you  had  not  seen 
the  application  for  change  of  beneficiary  dated 

1347  August  10, 1936,  until  you  saw  it  in  court?  A.  That 
is  correct. 

Q.  By  that  you  meant,  you  didn’t  see  that  particular 
paper?  A.  Correct. 

Q.  Did  you  know  about  the  change  of  beneficiary?  A.  I 
did  not. 

Q.  And  when  did  you  learn  about  the  change  of  bene¬ 
ficiary?  A.  When  I  put  it,  turned  the  insurance  policy 
over  to  my  lawyer,  Mr.  Kelly,  at  that  time,  to  put  in  for 
collection. 

Q.  Now,  didn’t  you  testify  on  your  direct  examination 
that  your  father  went  to  the  Union  Trust  Company  in  1945 
and  took  his  papers  out  and  put  them  in  a  safe  deposit  box 
at  the  Biggs  Bank?  A.  I  testified  that  father  gave  them  to 
me. 

The  Court:  What  is  that? 

The  Witness:  Father  gave  the — when  we  gave  up  the 
deposit  box  at  Union  Trust  Company,  I  took  out  a  deposit 
box  in  the  Biggs  National  Bank  and  Father  asked  me  to 
put  some  papers  in  that  box  and  keep  them  for  him.  And 
those  papers  consisted  of  an  insurance  policy,  a  will,  and 
numerous  stocks  and  bonds  with  rubber  bands  on  them. 
And  I  put  them  in  there  without  looking  at  a  single 

1348  one.  And  they  stayed  there  until  Father  asked  me 
to  get  out  certain  stocks  and  bonds  for  him.  Which  I 

did. 

The  Court:  You  mean  you  didn’t  look  at  the  will? 

The  Witness:  I  did  not  look  at  the  will,  Your  Honor. 
And  I  did  not  know  the  contents  of  the  will  nor  the  bene¬ 
ficiary  of  the  insurance  policy  until  after  my  father’s 
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death.  I  know  the  will  was  there  and  I  testified  on  the  de¬ 
position,  they  asked  me  if  I  knew  that  Father  had  a  will 
and  I  said  yes  I  did,  I  suppose  he  did.  I  said  I  had  never 
seen  it.  And  they  asked  me  who  it  was  made  out  to,  and  I 
said  I  had  not  the  slightest  idea  of  what  was  in  his  will. 
And  I  hadn’t  any  idea,  and  I  said  in  court  here  I  didn’t 
see  the  will.  I  meant  I  did  not  know  the  contents  of  the 
will.  I  had  seen  it  because  he  had  given  it  to  me  for  safe 
keeping  in  my  deposit  box  in  1943.  But  I  did  not  know  the 
contents  of  the  will  nor  the  insurance  policy.  And  I  never 
was  in  the  habit  of  going  through  his  desk  and  things — 

Mr.  Clark :  Unless  Your  Honor  has  solicited  this  answer, 
I  have  not  questioned  him — 

The  Court:  He  is  through. 

By  Mr.  Clark : 

Q.  I  have  asked  you  about  the  insurance  policy.  Did  you 
not  on  your  direct  examination  testify  that  your  father 
took  these  papers  up  and  put  them  in  the  Riggs 
1349  deposit  box  in  1935?  A.  He  went  up  there  with  me 
at  this  time  and  because  we  opened  a  joint  account 
I  put  them  in  the  box. 

Q.  Was  that  box  in  your  name  or —  A.  It  was  in  my 
name. 

Q.  And  you  closed  the  box  at  the  Union  Trust  Company? 
A.  Yes,  surrendered  that  box. 

The  Court:  You  mean  the  box  at  the  Riggs  Bank  was 
not  in  your  father’s  and  your  joint  names,  but  only  in  your 
name? 

The  Witness :  Only  in  mine,  Your  Honor. 

By  Mr.  Clark: 

Q.  Now,  when  did  you  take  that  new  box  in  the  Riggs 
Bank,  according  to  your  testimony  this  morning?  A. 
When  did  I? 

Q.  Yes.  A.  It  was  sometime,  as  I  recall  it,  in  July,  1947. 

Q.  Well,  is  it  not  a  fact  that  you  testified  this  morning — 
A.  No,  1943. 
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Q.  In  1945 —  L 

Mr.  Hilland:  Just  a  minute. 

The  Witness :  No,  I  think  that  was  in  July,  1943. 

By  Mr.  Clark: 

Q.  Well,  when  was  it,  actually?  A.  I  think  it  was  in 
July,  1943. 

1350  Q.  Did  Miss  Sinclair  ever  discuss  with  you  her 
conversation  with  your  father  relative  to  the  change 

of  beneficiary  of  his  insurance  policy?  A.  She  did  not. 

Q.  Now,  at  the  time  of  your  father’s  death,  did  he  have 
any  bank  account  in  his  sole  and  separate  name?  A.  Not 
that  I  know  of. 

Q.  And  what  bank  account  did  he  have  at  the  Biggs 
Bank?  A.  He  had  a  joint  account  with  me. 

Q.  And  that  was  in  just  the  two  names?  A.  Just  the 
two  names. 

Q.  And  how  long  had  he  had  that?  A.  I  think  that  was 
from  around  July,  1943.  And  when  he  made  that  account 
a  joint  account  at  the  bank  and  transferred  from  the  Union 
Trust  Company,  he  saw  the  manager  and  explained  to  him 
very  carefully  that  he  had  a  son  that  he  had  disowned  and 
that  he  under  no — 

Q.  Who  did  he  talk  to?  A.  The  manager  of  the  branch 
bank,  the  Biggs  National  Bank  at  Dupont  Circle. 

Q.  What  was  his  name?  A.  I  don’t  recall  his  name  at 
all 

When  was  this?  A.  When  he  opened  the  account 
with  me. 

1351  Q.  In  July  of  1943?  A.  1943. 

Q.  What  did  he  tell  him?  A.  He  told  him  that 
he  had  a  son  that  he  had  disowned,  and  that  he  had  a  habit 
of  prying  into  his  affairs,  and  that  under  no  consideration 
was  any  information  to  be  given  out  to  him.  And  the  mana¬ 
ger  said  that  he  would  put  a  special  motation  on  that  ac¬ 
count  that  no  information  was  to  be  given  out  to  anybody 
except  the  members  of  that  account. 
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Q.  Did  yon  make  any  deposits  of  your  own  money  into 
this  joint  account  that  yon  and  your  father  had  at  the 
Riggs  Bank?  A.  I  did. 

Q.  Where  did  yon  receive  that  money?  A.  From  stocks 
and  bonds  that  I  owned. 

Q.  Where  had  you  received  those  stocks  and  bonds? ,  A. 
From  my  father. 

Q.  Had  yon  put  any  of  your  own  individual  money  that 
yon  did  not  receive  from  your  father  or  as  income  from 
your  father  in  that  account?  A.  I  put  all  money  that  I 
received  in  that  account. 

Q.  And  all  the  money  you  had  received  either  came  from 
your  father  or  was  income  produced  from  investments 
given  to  you  by  your  father,  were  they  not?  A.  Mostly, 
yes. 

1352  Q.  You  had  no  independent  income?  A.  No,  I 
didn’t  I  never  claimed  that  I  had. 

Q.  How  much  was  in  that  account  on  the  day  of  your 
father’s  death?  A.  I  think  there  was  in  the  neighborhood 
of  $11,000.  I  am  not  sure. 

Q.  I  show  you  a  check  which  is  Plaintiff’s  Exhibit  No. 
1,  and  I  ask  you  if  you  have  ever  seen  that  before.  A.  Yes. 

Q.  And  under  what  circumstances  did  you  see  it?  A. 
This  came  to  Father  in  a  letter  from  his  brother  Julius 
who  was  the  administrator  of  his  sister  Helen  Dewey’s 
estate  when  she  died. 

Q.  What  is  the  date  on  that  check?  A.  February  20, 
1950. 

Q.  And  was  it  received  shortly  thereafter?  A.  It  was. 

Q.  And  when  did  it  first  come  into  your  possession?  A. 
When  Father  turned  it  over  to  me  for  deposit. 

Q.  And  when  was  that?  A.  (The  witness  started  to  turn 
the  check  over.) 

Q.  No,  just  tell  us  when —  A.  That  was  shortly  after 
we  got  it. 
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Q.  Now,  look  at  the  endorsement  there  and  tell  us  in 
whose  handwriting  the  words  “Deposit  to  the  credit  of” 
are  written  in.  A.  Mine. 

1353  Q.  And  whose  signature  is  under  that?  A.  My 
father’s. 

Q.  Now,  look  at  the  bank  stamp  on  it  and  tell  us  when 
that  was  deposited  in  the  Riggs  Bank,  the  date.  A.  March, 
1950. 

Q.  March,  what  day,  1950?  A.  March  6, 1  think,  as  near 
as  I  can  figure.  It  looks  like  a  6  to  me. 

The  Court:  Have  you  got  a  reading  glass? 

The  Deputy  Clerk:  No,  Your  Honor.  I  will  have  one  sent 
down. 

The  Court:  All  right. 

Mr.  Hilland:  Isn’t  there  a  perforation  showing  the  date 
it  was  paid? 

Mr.  Clark:  There  is  a  perforation  through  the  check 
showing  the  date  of  payment  by  the  bank  in  Vermont,  and 
it  shows  it  was  paid  on  March  22,  1950.  And  as  I  read  the 
bank  stamp  of  the  Riggs  National  Bank,  it  was  deposited 
in  the  account  there  on  the  18th  day  of  March,  1950. 

By  Mr.  Clark: 

Q.  See  if  that  conforms  with — 

Mr.  Hilland:  May  I  see  it? 

Mr.  Clark:  Yes. 

1354  Mr.  Hilland :  It  has  so  many  stamps  on  top  of  each 
other  here,  Your  Honor,  it  is  hard  to  telL  There  are 

three  different  stamps,  one  on  top  of  the  other.  That  is  the 
trouble  with  this. 

(Following  the  production  of  a  magnifying  glass:) 

The  Court :  The  United  States  being  poor,  we  only  have 
four  of  those  for  15  judges. 

The  Deputy  Clerk:  We  have  only  three  now,  Your 
Honor. 
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The  Court:  I  suppose  one  was  stolen.  Now  we  have 
only  three.  If  it  was  any  good  I  perhaps  would  have  taken 
it  home  myself.  (Laughter.) 

Mr.  Hilland :  I  do  not  think  it  is  good  enough  to  show 
that  date,  Your  Honor. 

Do  you  have  a  passbook  to  show  when  you  deposited 
that? 

The  Witness:  Yes,  I  have  mine.  (Examining  bank  pass¬ 
book.) 

No,  I  haven’t.  When  I  closed  out  the  joint  account,  this 
passbook  is  for  my  own  personal  account. 

Mr.  Hilland :  We  can  find  that  out,  Your  Honor. 

Just  a  moment,  and  I  will  see  if  I  have  it  here. 

By  Mr.  Clark: 

Q.  Do  you  know  what  date  that  check  was  paid?  A.  No, 
I  don’t.  I  know  that  the  time — 

Q.  I  mean  the  perforation  that  is  there. 

Mr.  Hilland :  That  is  immaterial.  The  question  is :  When 
did  he  deposit  it? 

1355  The  Court:  The  date  of  payment  would  throw 
some  light  on  the  date  of  deposit. 

By  Mr.  Clark: 

Q.  The  date  given  was  March  6 —  A.  Your  Honor,  dur¬ 
ing  this  time  I  wasn’t  at  all  well,  and  I  got  out  of  the  house 
very,  very  seldom. 

The  Court:  That  is  an  explanation.  We  are  dealing 
now  only  with  the  question  of  when  it  was  deposited. 

Have  you,  Mr.  Clark,  with  the  use  of  the  magnifier,  been 
able  to  determine  it? 

Mr.  Clark:  (Handing  Exhibit  1  and  the  magnifying  glass 
to  the  Court)  I  have  looked  at  it  before  under  magnification, 
Your  Honor,  and  the  date  that  I  have  suggested  to  the 
witness  is  the  date  that  I  read,  March  18. 

The  Court :  I  cannot  figure  it  out.  You  had  better  check 
it  with  the  Biggs  Bank,  if  you  want  the  information. 
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By  Mr.  Clark: 

Q.  Do  yon  remember  when  yon  deposited  this  check? 
A.  No,  I  don’t.  I  remember  that  the  first  chance  I  got  to 
get  ont  to  make  a  deposit,  I  deposited  them.  That  is  shortly 
afterwards.  I  don’t  know  how  long. 

Q.  Do  you  know  whether  you  went  to  the  bank  the  day 
before  your  father  died?  A.  No,  I  don’t  I  could  have.  I 
don’t  know  where  I  went. 

1356  Q.  You  don’t  know  whether  you  deposited  this 
check  prior  to  that  time?  A.  I  deposited  the  check 

prior  to  his  death,  because  if  I  hadn’t  I  wouldn’t  have 
deposited  it. 

Q.  Do  you  know  how  long  prior  to  it  it  was?  A.  No,  I 
don’t. 

Q.  Coming  back  to  the  safe  deposit  box  incident  you  re¬ 
ferred  to,  that  was  prior  to  Tate’s  being  evicted  from  the 
house,  was  it  not?  A.  What  do  you  mean?  What  about  the 
safe  deposit  box? 

Q.  Well,  you  were  testifying  that  you  went  down  to  the 
Union  Trust  Company  and  a  man  who  is  now  dead  told 
you —  A.  Yes,  that  was  prior. 

Q.  Told  you  that  Tate  was  trying  to  get  into  the  safe 
deposit  box.  A.  That  was  prior  to  Tate  being  kicked  out. 
How  much  prior,  I  do  not  know. 

Q.  Now,  who  had  the  keys  of  the  safe  deposit  box?  A. 
There  were  two  keys.  Dad  had  one  and  I  had  the  other. 

Q.  So  that  Tate  had  no  key  to  the  box?  A.  Not  that  I 
know  of,  no. 

Q.  Was  Tate’s  name  on  the  box,  do  you  know?  A.  Not 
to  my  knowledge,  it  wasn’t.  I  don’t  know  anything  about 
it 

1357  Q.  It  didn’t  seem  strange  to  you  that  a  man  would 
go  down  and  try  to  get  into  another  man’s  safe  de¬ 
posit  box  without  a  card  admitting  him  and  without  a  key 
to  the  box?  A.  It  did.  I  remember  on  one  occasion — 

Q.  Did  you  ask  the  attendant  about  that?  A.  I  asked 
the  attendant  and  he  said  his  name  wasn’t  on  the  box  at 
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the  time  he  told  me.  Now,  whether  Tate  took  my  father’s 
key  and  went  down  there,  I  don’t  know.  I  am  merely  stat¬ 
ing  to  you  the  facts  that  I  know  of  my  own  personal  know¬ 
ledge. 

Q.  And  you  told  your  father  that?  A.  I  told  him  that 
and  I  forgot  about  it. 

Q.  Did  you  tell  Tate  that?  A.  No,  I  didn’t. 

Q.  You  were  living  in  the  apartment  with  Tate  at  the 
time?  A.  Yes. 

Q.  And  you  never  discussed  it  with  him?  A.  No. 

Q.  You  never  asked  him  if  that  occurred  or  not?  A.  No, 
not  to  my  knowledge. 

Q.  Do  you  know  whether  your  father  ever  discussed  it 
with  him?  A.  I  do  not.  But  I  do  know  one  thing — 

Q.  Do  you  know  whether — 

1358  Mr.  HiUand :  Let  him  answer. 

The  Witness:  I  do  know  one  thing:  That  Tate  at 
one  time  in  the  early  ’30s  asked  Father  for  a  key  to  the  safe 
deposit  box,  and  Father  told  him  that  he  had  a  key  and  I 
had  a  key  and  he  didn’t  see  why  there  was  any  necessity 
for  more  than  two  people  to  go  to  the  box.  And  I  asked 
him  later  on  why  he  didn’t  want  Tate  to  go  to  the  box,  and 
he  said  because  he  didn’t  trust  him. 

By  Mr.  Clark : 

Q.  And  when  was  that?  A.  That  was  in  the  early  ’30s, 
before  this  experience  of  Tate  going  down  to  the  box. 

Q.  Can  you  place  it  any  more  definitely  than  the  early 
’30s?  A.  No,  I  can’t  now,  Mr.  Clark — 

Q.  Well,  you  remember  these  things —  A.  I  remember 
the  things,  but  I  don’t  remember  the  day,  year,  month  or 
week. 

Q.  Do  you  remember  the  circumstances?  Where  did  this 
conversation  occur?  A.  The  conversation  occurred  at 
home,  and  I  saw  my  father  that  night  and  I  told  him  about 
it  and  I  forgot  it 

Q.  I  am  talking  about  this  other  conversation  that  you 
have  now  brought  out.  When  did  that  occur?  A.  That 
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occurred  sometime  previous,  I  said  in  the  early  ’30s, 

1359  very  early  ’30s. 

Q.  Can  you  recall  how  much  previous  to  this  in¬ 
cident —  A.  I  would  say  it  was  anywhere  from  six  months 
to  a  year. 

Q.  And  do  you  remember  where  it  ocurred?  A.  Where 
I  told  my  father? 

Q.  Where  was  it  your  father  told  you  Tate  wanted  a  key 
to  the  box  and  your  father  said  that  the  two  of  you  had 
them  and  he  didn’t  give  Tate  one  because  he  didn’t  trust 
him?  A.  In  the  Marlborough  Apartments. 

Q.  Where?  A.  In  the  living  room. 

Q.  And  who  was  present?  A.  My  father  and  Theodore 
and  myself. 

Q.  And  Theodore  was  present  when  he  said  that?  A. 
No.  He  was  present  when  he  asked  for  the  key  to  the  box. 
He  wasn’t  there  later  on  when  my  father  told  me  why  he 
didn’t  do  it. 

Q.  You  and  your  father  were  the  only  ones  present  at 
that  time?  A.  Yes. 

Q.  What  was  your  father’s  reaction  when  you  told  your 
father  that  Tate  had  been  down  there  trying  to  get  into  the 
box?  A.  He  said  Tate  couldn’t  get  in,  he  didn’t  have 

1360  the  authority  to  get  in.  When  I  told  him,  he  passed 
it  off.  I  don’t  know  whether  Tate  told  him  about  it 

or  not  That  is  as  much  as  I  know  of  it  from  my  own  per¬ 
sonal  knowledge. 

Q.  You  know  there  are  only  two  keys  to  each  box?  A. 
I  suppose  so. 

Q.  Well,  you  heard  the  testimony  of  the  witnesses  from 
the  Union  Trust  Company  to  that  effect,  did  you  not? 
A.  I  did. 

Q.  And  you  had  one  of  them?  A.  And  father  had  the 
other. 

Q.  And  you  and  your  father  were  the  only  ones  on  the 
box,  whose  names  were  on  the  box?  A.  As  far  as  I  know 
from  my  personal  knowledge,  we  were  the  only  ones. 
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Q.  And  you  never  asked  the  attendant — or  did  you  ask 
the  attendant  what  conversation  he  had  with  Tate  at  that 
time?  A.  I  did  not. 

Q.  Do  you  know  whether  or  not  Tate  had  a  box  of  his 
own  at  the  Union  Trust  Company  at  that  time?  A.  I  do 
not.  I  don’t  know  anything  about  his  affairs. 

Q.  Did  you  know  at  that  time  whether  he  had  one?  A. 
No,  I  didn’t  know  at  that  time. 

Q.  Now,  you  have  testified,  Mr.  Dewey,  to  an  incident 
that  occurred  where  your  father  told  you  about  a 

1361  conversation  with  Tate  while  you  were  away,  in 
which  Tate  attempted  to  get  your  father  to  tear  up 

some  cancelled  checks  dating  back  to  1909 ;  is  that  not  cor¬ 
rect?  A.  That  is  correct. 

Q.  Can  you  tell  us  now  who  brought  up  that  subject  be¬ 
tween  you  and  your  father?  A.  Father  did. 

Q.  And  who  was  present  at  the  time?  A.  I  think  Miss 
Sinclair  was  present  at  the  time. 

Q.  She  was?  A.  I  think  so.  I  am  not  sure. 

Q.  And  where  did  this  occur?  A.  At  the  Marlborough. 
Q.  And  where  was  Tate  at  the  time?  A.  I  don’t  know. 
He  wasn’t  there. 

Q.  And  this  was  prior  to  the  time  that  he  was  kicked 
out —  A.  Yes. 

Q.  Now,  isn’t  it  a  fact  that  Mrs.  Dewey  was  not  present 
on  that  occasion?  A.  I  couldn’t  be  sure.  I  don’t  think  she 
was.  I  don’t  know. 

Q.  She  could  have  been?  A.  She  could  have  been,  or 
couldn’t  have.  I  don’t  know. 

Q.  Didn’t  you  testify  on  your  direct  examination 

1362  that  you  came  back  from  Fredericksburg,  Virginia 
because  you  got  a  telephone  call  from  your  father 

that  Tate  was  acting  strangely?  A.  Yes. 

Q.  And  didn’t  you  tell  us  at  that  time  that  that  call  was 
about  this  incident?  A.  Yes. 

Q.  And  that  at  that  time  your  wife  remained  in  Frede¬ 
ricksburg,  according  to  your  testimony?  A.  She  was.  I 
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told  you  when  you  asked  me  that  I  didn’t  think  she  was 
there. 

Q.  I  am  trying  to  find  out  how  much  of  this  you  remem¬ 
ber,  Mr.  Dewey. 

Now,  what  did  your  father  say  to  you  at  that  time  re¬ 
garding  these  checks?  A.  He  told  me  that  while  I  was 
away  Theodore  had  been  asking  him,  telling  him  to  tear  up 
the  checks;  that  they  were  just  accumulating  there. 

Q.  Where  did  your  father  keep  the  checks?  A.  He  had 
,  them  in  the  drawer  of  a  desk  in  the  library. 

Q.  And  he  had  checks  dating  back  to  1909?  A.  I  think 
he  did,  yes. 

Q.  Was  that  his  desk?  A.  His  desk. 

Q.  Where  he  kept  all  of  his  own  personal  papers? 

1363  A.  Yes. 

Q.  And  did  he  tell  you  what  the  conversation  was 
with  Tate?  A.  He  told  me  that  Tate  said,  “Why  don’t 
you  clear  out  the  desk,  and  get  rid  of  a  lot  of  things.”  He 
said,  “You  have  a  couple  of  drawers  there  full  of  checks. 
They  are  no  good.  They  go  back  20  or  30  years.  You  might 
as  well  get  rid  of  them.”  And  he  had  Father  tearing  the 
checks  up. 

Q.  You  said  he  had  your  father  tearing  them  up.  Did 
your  father  want  to  destroy  these  checks?  A.  No. 

Q.  Did  he  tell  you  he  didn’t  want  to?  A.  He  said  he 
didn’t  understand  why  he  was  doing  it — asking  him  to  do 
it 

Q.  Well,  why  did  he  do  it?  A.  I  think  because  Tate  kept 
after  him  and  urging  him  to  do  it  I  think — 

Q.  And  you  think  your  father  tore  them  up  against  his 
will?  A.  Well,  I  think  Father  thought  maybe  there  wasn’t 
much  use  in  them  and  all,  but  I  don’t  see — 

Q.  Did  you  father  seem  incensed  with  Tate  for  making 
him  tear  up  these  checks?  A.  Later  on  he  got  to  thinking 
it  over  and  he  said  he  didn’t  understand  why  he 

1364  wanted  him  to  tear  them  up. 

Q.  Did  he  seem  angry  or  displeased?  A.  I  would 

say  he  was  put  out 
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Q.  Now,  you  have  testified  in  this  case  that  your  father 
was  a  man  of  strong  will.  A.  He  was. 

Q.  And  there  has  been  other  testimony  in  this  case  to 
that  effect,  that  you  have  produced.  A.  Yes. 

Q.  Now,  if  your  father  was  a  man  of  strong  will,  why  do 
you  think  he  let  himself  be  influenced  to  tear  up  old  checks, 
by  his  son  Theodore?  A.  Because  my  father  was  very  sick 
at  that  time.  Do  you  realize  that? 

Q.  He  was  sick  also  in  February  and  March  and  April 
of  1936,  wasn’t  he?  A.  Yes. 

Q.  Do  you  think  that  he  could  have  been  influenced  in 
February,  March  and  April  of  1946 — ’36?  A.  No,  I  don’t 
think  he  could. 

Q.  But  you  think  he  could  have  been  in  September  of 
1935?  A.  I  think  he  was  taken  unawares.  Theodore  said, 
“Come  on,  let’s  get  rid  of  all  these  things,”  and  he  sold  him 
father  on  the  idea,  and  I  don’t  think  Father  realized 
1365  what  he  was  doing  until  after  he  had  teared  up  a 
great  many  of  them — 

Q.  And  you  think  that  was  one  of  the  acts  of  displeasure 
your  father  had  against  Tate  to  make  him  throw  him  out 
of  the  apartment?  A.  I  think  that  was  one  of  the  links  in 
the  circumstances,  the  chain  of  circumstances. 

Q.  Now,  he  didn’t  tear  up  all  of  his  checks,  did  he?  A. 
No. 

Q.  And  did  he  tear  up  most  of  his  checks?  A.  He  tore 
up  all  of  them  except  a  small  number  that  he  saved  out. 
And  those  were  checks  he  said  he  got  suspicious  after  a 
while  and  decided  he  would  pull  out  and  save  some  of  the 
checks  that  he  had  given  to  Tate. 

Q.  He  said  he  got  suspicious  after  how  long?  A.  That 
Tate  wanted  him  to  tear  up  the  checks,  he  said  it  didn’t 
make  sense  to  him. 

Q.  So  he  tore  up  checks  that  were  payable  to  you?  A. 
He  must  have.  I  have  never  seen  them. 

Q.  And  he  tore  up  the  checks  in  payment  of  all  these  bills 
that  he  had  back  in  1909?  A.  He  did. 
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Q.  And  the  only  checks  he  kept  that  yon  have  found 
among  his  effects  to  bring  into  this  court  are  checks  pay¬ 
able  to  your  brother?  A.  Yes. 

1366  Q.  And  they  are  the  only  checks  that  were  in  his 
estate?  A.  Those  were  the  only  checks  that  were  in 

his  estate. 

Q.  And  you  knew  these  facts  when  you  made  your  depo¬ 
sition  on  November  24,  1949,  did  you  not?  A.  I  didn’t 
know  all  the  facts,  because  I  hadn’t  made  a  thorough — 

Q.  Do  you  know  what  your  father  told  you  at  that  time? 
A.  He  told  me  that  Tate  had  him  tearing  up  the  checks,  and 
I  had  not  seen  these  checks  until  we  finally  made  a  search 
for  them. 

Q.  And  you  remember  that  at  that  time  it  was  an  un¬ 
usual  request,  and  that  is  why  he  held  out  Tate’s  checks? 
A.  Yes.  And  that  is  what  I  have  told  you  in  court  today. 

Q.  Did  you  say  that  on  your  deposition? 

Mr.  Hilland :  I  object  to  that,  Your  Honor.  It  is  a  ques¬ 
tion  of  whether  he  was  asked,  Your  Honor. 

The  Court:  I  know.  But  the  witness  can  answer  that. 
If  not,  you  can  bring  it  out  I  don’t  know  whether  that  is  a 
fact  or  not 

What  is  your  answer?  Do  you  know  whether  he  did  or 
not? 

The  Witness :  What  was  the  question? 

The  Court:  Whether  you  so  testified  when  you 

1367  made  your  deposition  in  November. 

The  Witness :  As  near  as  I  can  recall,  my  deposi¬ 
tion  was  in  November  that  he  had  tom  up  most  of  his 
checks.  I  don’t  recall  saying  that  he  tore  up  all  of  them. 

The  Court:  He  wants  to  know  whether  you  testified  in 
November  that  he  did  it  at  Tate’s  request 
The  Witness :  Yes,  to  the  best  of  my  knowledge. 

The  Court:  You  did  so  testify? 

The  Witness:  Yes. 
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By  Mr.  Clark : 

Q.  And  I  asked  you  if  you  testified  in  November  that 
your  father  said  this  was  an  unusual  request  and  so  he 
kept  out  the  checks  of  Tate’s.  A.  I  think  that  I  did. 

Q.  Now,  I  ask  you  if  on  November  24,  in  my  office,  under 
oath,  you  did  not  testify  as  follows,  to  my  question — 

Mr.  Hilland :  What  page  is  that? 

Mr.  Clark :  Page  46  of  the  deposition  of  Edward  Bradley 
Dewey. 

“Do  you  remember  there  was  a  time  when  your  brother 
had  your  father  destroy  all  of  his  checks,  all  of  his  can¬ 
celled  checks? 

“Answer:  Yes. 

“Question:  Do  you  remember  whether  that  pleased  or 
displeased  your  father? 

1368  “Answer :  It  displeased  him.” 

Now,  Your  Honor,  I  made  a  mistake.  I  am  sure 
that  is  the  cross-examination  of  Mr.  Hilland. 

The  Court:  Well,  you  have  yourself  asking  that  question. 

Mr.  Clark :  I  say,  that  was  Mr.  Hilland  asking  that  ques¬ 
tion. 

The  Court:  Yes. 

By  Mr.  Clark : 

Q.  Now,  on  cross-examination  were  you  not  asked  by  me : 

“What  was  the  date  of  the  occasion  upon  which  you 
had—” 

Mr.  Hilland :  What  page  ? 

Mr.  Clark :  That  is  on  page  60,  Mr.  Hilland. 

“What  was  the  date  of  the  occasion  upon  which  you  testi¬ 
fied  that  your  brother  asked  your  father  to  destroy  all  of 
his  cancelled  checks? 

“Answer :  I  had  been  away  out  of  town  and  I  came  back. 
Father  told  me  that  Brother  had  told  him,  ‘What  is  the  use 
of  keeping  all  these  checks  and  things?’  And  ‘WTiy  don’t 
you  tear  them  up  and  get  rid  of  them?’  And  Father  said 
he  insisted  there  was  no  sense  in  that,  and  everything  else. 
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He  did  tear  them  up,  most  of  them.  What  date  that  was,  I 
don’t  know. 

“Question :  You  don’t  remember  even  the  year? 

1369  “Answer:  No,  I  don’t. 

“Question :  Do  you  know  where  you  had  been  away 
to  ?  You  said  you  had  been  away. 

“Answer :  I  know  it  was  while  we  were  living  at  the  Marl¬ 
borough  apartment.  That  is  as  near  as  I  can  place  it. 

“Question:  You  do  not  remember  where  you  had  taken 
a  trip  at  that  time? 

“Answer:  No. 

“Question :  Your  father  destroyed  these  checks? 

“Answer :  He  did. 

“Question :  Can  you  tell  us  what  language  he  used  to  you 
to  indicate  that  he  was  displeased  with  this  request  or  that 
suggestion? 

“Answer :  He  did  not  see  any  reason  why  he  should  de¬ 
stroy  those  checks.  They  were  not  taking  up  any  room.  He 
had  them  in  the  desk  drawer  and  they  were  out  of  the  way, 
were  not  bothering  him  or  anyone  else. 

“Question :  He  told  you  this,  now? 

“Answer:  Yes,  and  he  told  me  ‘I  do  not  see  any  reason 
why  I  should  destroy  them,  that  you  can  never  tell  when 
you  may  need  to  refer  to  a  check. 

“Question:  Did  he  tell  you  why  he  did  destroy  them? 

“Answer :  Because  of  Tate’s  insistence,  that  is  alL 

1370  Now,  what  Tate  was  insisting  on  him  to  desrtoy  the 
checks  for,  I  don’t  know. 

“Qestion:  Your  father  did  not  say  anything  about  that 
to  you? 

“Answer:  No.” 

And  then  the  testimony  passes  on  to  another  incident 

Is  there  anything  in  your  testimony  on  November  24  to 
indicate  that  your  father  thought  this  was  an  unusual  re¬ 
quest  and  saved  out  the  checks  made  payable  to  Tate?  A. 
No.  He  told  me  later  that  he  had  saved  them  out 

Q.  And  the  first  time  that  has  come  out  was  in  court  this 
morning  on  your  direct  examination  ?  A.  Yes. 
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Q.  And  that  is  the  reason  that  you  can  find  the  checks 
payable  to  Tate  but  not  the  other  checks  your  father  wrote 
during  that  same  period  of  time?  A.  Correct. 

Q.  Now,  directing  your  attention  to  around  the  middle 
of  April  of  1936,  when  your  brother  Theodore  was  banished 
from  the  apartment :  What  time  did  that  occur  in  the  morn¬ 
ing?  A.  I  would  say  around  9 :30. 

Q.  And  where  were  you  when  you  first  had  knowledge  of 
anything  connected  with  it?  A.  I  was  coming  up  from  my 
bedroom  towards  the  front  of  the  apartment. 

1371  Q.  And  did  you  know  where  your  brother  Theo¬ 
dore  was  then?  A.  No,  I  didn’t. 

Q.  Did  you  know  where  he  had  been?  A.  No. 

Q.  Had  you  been  asleep?  A.  I  had  been  asleep  and 
dressed.  The  first  thing  I  knew  about  it,  I  heard  his  voice 
in  the  kitchen. 

Q.  You  had  dressed?  A.  What? 

Q.  You  had  dressed?  A.  Yes. 

Q.  In  your  bedroom?  A.  Yes. 

Q.  And  when  you  heart  it,  what  did  you  hear?  Wliat 
exact  words  did  you  hear?  A.  I  heard  my  father  say  to 
my  brother,  “How  long  has  this  been  going  on?” 

Q.  That  is  the  first  thing  you  heard  from  the  kitchen? 
A.  Yes. 

Q.  And  where  were  you  when  you  heard  that?  A.  I  was 
leaving  my — on  the  way  up  the  hall  from  my  bedroom  to 
the  front  of  the  house. 

Q.  You  were  on  your  way  from  the  bedroom  towards  the 
kitchen  when  you  first  heard  that?  A.  Yes. 

1372  Q.  Aoid  you  were  dressed  at  that  time?  A.  Yes. 

Q.  Now,  what  did  you  then  do?  A.  I  immediately 

went  to  the  kitchen. 

Q.  And  when  you  got  there,  what  did  you  see?  WTho  did 
you  see?  A.  I  saw  my  brother  and  my  father  and  my  wife. 
Q.  And  where  were  they  standing?  A.  In  the  kitchen. 

Q.  Where  in  the  kitchen?  A.  Brother  was  over  by  the 
table  on  the  right-hand  side. 

Q.  As  you  go  in  the  door?  A.  As  you  go  in  the  door. 
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Q.  And  where  was  your  father  standing?  A.  Father 
was  inside  of  the  kitchen,  and  so  was  Miss  Sinclair,  near 
the  door. 

Q.  And  where  was  your  father,  on  which  side  of  the 
kitchen?  A.  On  the  opposite  side. 

Q.  Of  the  door?  A.  Yes. 

Q.  And  where  was  Miss  Sinclair?  A.  She  was 

1373  standing  beside  him. 

Q.  Beside  your  father?  A.  Yes. 

Q.  And  what  did  you  then  hear,  after  you  heard  the 
words  coming  down  the  hall,  did  you  hear  any  other  words 
before  you  got  into  the  kitchen?  A.  As  I  was  coming  into 
the  kitchen  I  heard  my  brother  say  that  “You  have  been 
getting  this  for  two  and  a  half  years,  and  Selma  when  I 
could  get  to  her.” 

Q.  That  was  the  first  thing  you  heard  your  brother  say 
when  your  father  said  “How  long  has  this  been  going  on  ?” 
A.  Yes. 

Q.  Where  were  you  then?  In  view  of  the  kitchen? 
A.  I  was  in  the  pantry. 

Q.  You  were  in  view  of  the  kitchen?  A.  Yes. 

Q.  Do  you  go  through  the  pantry  before  you  get  to  the 
kitchen?  A.  Yes. 

Q.  So  you  had  not  yet  arrived  at  the  kitchen  door?  A. 
No. 

Q.  Did  you  hear  anything  else  before  you  got  to  the 
kitchen  door?  A.  And  father  said,  “What  is  that?”  And 
Tate  said,  “That  is  acid.” 

Q.  Now,  before  you  got  to  the  kitchen  door,  you 

1374  heard  your  father  say  “What  is  that?”  A.  Yes. 

Q.  And  Tate  said,  “It  is  acid”?  A.  Yes. 

Q.  And  all  of  this  you  heard,  all  of  this  took  place  before 
you  got  there?  A.  As  I  was  coming  up  the  hall  and  going 
through  the  pantry. 

Q.  Now,  after  Tate  said,  “It  is  acid,”  what  then  did  you 
hear,  if  anything?  A.  “That  is  what  has  been  poisoning 
you.” 

Q.  Tate  said  that,  or  your  father?  A.  Tate  said  that 


I 


692 


Q.  Tate  said,  “That  is  what  has  been  poisoning  yon”? 
A.  Yes. 

Q.  Was  anything  else  said?  What  did  your  father  say 
then?  A.  I  don’t  think  he  said  anything  then,  until  he  got 
into  the  living  room  and  told — 

Q.  Now,  when  you  were  in  the  kitchen,  did  you  get  to  the 
kitchen  before  this  conversation  was  over?  A.  Yes. 

Q.  At  what  stage  of  the  conversation  did  you  arrive  in 
the  kitchen?  A.  Just  when  Tate  was  saying,  “This 

1375  is  acid.” 

Q.  So  then  the  remark  that  your  father  next  made 
was  while  you  were  in  the  kitchen  door?  A.  Yes. 

Q.  Did  you  go  into  the  kitchen?  A.  I  stood  in  the  door¬ 
way. 

Q.  Now,  after  this  conversation,  was  there  any  other  con¬ 
versation?  A.  I  don’t  think  so,  in  the  kitchen. 

Q.  What  then  happened?  A.  Tate  went  out  of  the 
kitchen  and  ran  into  the  living  room. 

Q.  He  ran  out  of  the  kitchen  door.  There  was  only  one 
door  to  the  kitchen,  wasn’t  there?  A.  That  is  all. 

Q.  You  were  standing  in  that  door?  A.  I  was  standing 
at  the  side  of  it. 

Q.  He  ran  through  the  door  that  you  were  standing  in? 
A.  No,  I  wasn’t  blocking  the  door.  He  ran  beside  me.  I 
was  beside  the  door.  There  was  room  for  him  to  get  by  me. 

Q.  Were  you  in  between  the  two  jams  of  the  door? 
A.  I  think  I  was  in,  more  in  the  kitchen  than  I  was  in  the 
pantry  at  that  time. 

Q.  How  close  to  you  did  he  pass?  A.  He  brushed  right 
by  me. 

Q.  Did  you  make  any  effort  to  stop  him?  A.  No. 

1376  Q.  Did  you  know  where  he  was  going?  A.  No. 

Q.  Did  you  think  at  that  time  that  he  had  tried  to 

poison  your  father?  A.  Yes. 

Q.  And  you  didn’t  try  to  stop  him  as  he  ran  through  the 
door?  A.  No.  You  don’t  act,  react  on  the  impulse  as  sud¬ 
denly  as  that.  We  -were  more  or  less  stunned  by  what  we 
had  discovered. 
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Q.  Tell  me  when  you  first  arrived  at  the  kitchen,  just 
what  you  saw  in  regard  to  Tate.  A.  I  saw  he  had  a  bottle 
and  a  spoon  in  his  hands. 

Q.  In  which  hand  did  he  have  the  bottle?  A.  I  think  it 
was  in  the — I  am  not  sure.  I  think  it  was  in  his  right  hand. 

Q.  And  he  had  the  spoon  in  his  left?  A.  I  think  so.  I  am 
not  sure  on  that. 

Q.  Did  you  see  anything  else?  A.  Yes. 

Q.  What  did  you  see  ?  A.  I  saw  a  quart  milk  bottle  with 
orange  juice  in  it — 

Q.  How  much  orange  juice  was  in  it?  A.  Very 

1377  little. 

Q.  It  was  almost  empty?  A.  Almost  empty. 

Q.  And  what  else  did  you  see?  A.  I  saw  three  glasses 
with  orange  juice  in  them. 

Q.  How  full  were  they  with  orange  juice?  A.  About 
that  full  (indicating).  About  within  a  half  inch  of  the  top. 

Q.  How  big  were  the  glasses?  A.  I  would  say  they  were 
eight-ounce  glasses. 

Q.  Highball  glasses?  A.  No;  ordinary  dinner  glasses, 
water  glasses. 

Q.  Water  glasses?  A.  Yes. 

Q.  What  size  was  the  bottle?  A.  Quart. 

Q.  A  quart  bottle?  A.  Yes. 

Q.  Was  it  a  milk  bottle?  A.  What? 

Q.  Was  it  a  milk  bottle?  A.  It  was  a  milk  bottle,  yes. 

Q.  It  was  a  milk  bottle.  A.  It  was  a  milk  bottle. 

Q.  What  kind  of  a  bottle  was  it  that  Tate  had  in  his 
hand?  A.  It  was  a  clear  bottle. 

1378  Q.  How  tall  was  it?  A.  I  would  say  it  was  six  or 
seven  inches,  around  that  size. 

Q.  How  wide  was  it?  A.  Two  or  three  inches  wide. 

Q.  Was  it  round  or  square?  A.  It  was  a  rectangular 
bottle. 

Q.  How  thick  was  it?  A.  I  would  say  an  inch  or  an  inch 
and  a  half. 

Q.  And  what  was  in  it?  A.  A  practically  colorless  liq¬ 
uid. 
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Q.  Did  it  have  any  color  to  it?  A.  Well,  I  am  not  very 
good  on  colors,  and  I  would  say  it  was  very  close  to  color¬ 
less. 

Q.  And  how  full  w’as  it?  A.  I  would  say  it  was  some- 
where  between  a  half  and,  I  mean  a  half  and,  say,  three- 
quarters  full. 

Q.  Was  it  a  liquid?  A.  It  was  a  liquid. 

Q.  Now,  did  you  see  anything  in  the  spoon?  A.  No. 

Q.  What  kind  of  a  spoon  was  it?  A.  A  silver  spoon,  tea¬ 
spoon. 

Q.  Did  you  see  any  label  on  the  bottle?  A.  I  did 

1379  not. 

Q.  Do  you  know  whether  there  was  or  was  not? 
A.  I  didn’t  see  any.  You  could  look  clear  through  the  bot¬ 
tle.  I  didn’t  see  any  label  whatsoever  on  it. 

Q.  What  then  happened  when  Tate  ran  out  of  the  kitch¬ 
en?  A.  We  followed  him  into  the — 

Q.  Who  went  first?  A.  I  think  I  went  first,  and  then 
father  and  Miss  Sin — Mrs.  Dewey. 

Q.  Where  did  he  go?  A.  He  went  into  the  living  room 
in  the  front  of  the  house. 

Q.  What  did  you  see  there,  or  hear,  if  anything?  A.  I 
saw  him  slump  in  the  chair  and  put  his  hands  on  his  head 
(indicating)  and  say,  “I  am  going  crazy.  I  am  going  crazy.” 

Q.  You  are  sure  that  is  what  he  said?  A.  Yes,  or  words 
to  that  effect. 

Q.  How  was  he  sitting  in  the  chair  at  that  time?  A.  He 
was  leaning  over  (indicating)  and  his  feet  were  sort  of 
crossed  like  this,  and  he  had  his  head  in  his  hands. 

Q.  He  had  both  hands  to  his  head?  A.  Yes. 

Q.  He  didn’t  have  the  bottle  in  his  hands?  A.  I  didn’t 
see  the  bottle  there. 

1380  Q.  What  happened  after  that?  A.  Father  told 
him — 

Q.  When  you  ran  in  there.  A.  My  father  told  him,  he 
said,  “I  will  give  you  30  minutes  to  get  out.” 
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Q.  When  you  went  in  there,  Mr.  Dewey,  did  you  know 
at  that  time  that  he  had  tried  to  poison  your  father?  A. 
It  looked  that  way  very  much. 

Q.  You  weren’t  still  stunned  by  it,  were  you?  A.  What? 
Q.  Were  you  still  stunned  by  it?  A.  Pretty  much,  yes. 
You  don’t  expect  a  thing  like  that  out  of  your  brother. 

Q.  What  did  your  father  do?  A.  He  told  him  he  would 
give  him  30  minutes  to  get  out.  He  lunged  toward  him  with 
his  hand  and  said,  like  this  (indicating),  “I  will  give  you 
just  30  minutes  to  pack  your  things  and  get  out  of  here.” 

Q.  What  did  you  do?  A.  I  didn’t  do  anything.  I  just 
stood  there  and  backed  my  father  up. 

Q.  How  did  you  back  your  father  up?  A.  By  standing 
by  him. 

Q.  What  did  Tate  then  do?  A.  He  got  up  and 

1381  started  getting  his  things  together  and  packing. 

Q.  Where  did  he  go?  A.  Where  did  he  go? 

Q.  Where  did  he  go  from  the  living  room?  A.  He  went 
into  his  bedroom. 

Q.  Did  you  see  him  in  his  bedroom?  A.  Yes. 

Q.  Did  you  see  him  packing?  A.  I  saw  him  packing 
when  I  brought  the  pictures  in  to  put  on  his  trunk. 

Q.  Did  you  see  him  go  back  to  the  kitchen?  A.  I  don’t 
recall  whether  he  did  or  not. 

Q.  Did  you  see  him?  A.  No,  I  didn’t  see  him  go  back 
to  the  kitchen. 

Q.  Did  you  hear  any  footsteps?  A.  I  heard  footsteps, 
yes. 

Q.  And  where  did  you  hear  those  footsteps?  A.  Walk¬ 
ing  up  and  down  the  hall  around  the  apartment. 

Q.  Did  you  then  go  into  his  room  to  see  if  he  were  there? 
A.  No,  I  didn’t. 

Q.  Did  you  go  to  the  kitchen?  A.  I  didn’t  at  that  time. 
Q.  Where  is  that  bottle  now?  A.  I  haven’t  the 

1382  faintest  idea. 

Q.  And  where  is  the  spoon? 
faintest  idea  where  that  was. 


A.  I  haven’t  the 


696 


Q.  Did  you  go  back  to  the  kitchen  to  see  if  the  bottle 
and  spoon  were  there?  A.  We  did  after  he  left. 

Q.  And  how  long  was  that?  A.  I  would  say  that  was 
anywhere  from  45  minutes  to  an  hour  from  the  time  Father 
told  him  to  get  out. 

Q.  Now,  when  you  went  back  there  to  the  kitchen,  what 
did  you  see?  Was  there  any  bottle  there?  A.  Yes. 

Q.  Was  there  a  bottle  there?  A.  There  was  a  bottle 
with  the  orange  juice  in  it,  the  quart  milk  bottle. 

Q.  And  it  had  orange  juice  in  it?  A.  It  had  a  little 
bit  in  the  bottle,  yes. 

Q.  Did  you  see  any  other  bottle  there?  A.  No. 

Q.  Did  you  see  the  spoon?  A.  No. 

Q.  Did  you  see  the  cap  off  the  bottle?  A.  The  what? 

Q.  Cap,  top  of  the  bottle.  A.  No. 

1383  Q.  Did  it  have  a  cap  on  it  when  you  saw  it  be¬ 
fore?  Al.  It  didn’t  have  a  top  on  it  when  I  saw  it. 

Q.  It  was  open?  A.  Yes. 

Q.  Did  you  see  the  glasses  there  that  had  the  orange 
juice  in  them?  A.  I  saw  the  glasses  there  that  had  had 
the  orange  juice  in  them,  and  had  been  emptied  and  ap¬ 
parently  rinsed  out  because  they  didn’t  have  any  sign  of 
orange  juice  in  them. 

Q.  And  you  saw  the  three  glasses  there?  A.  Yes. 

Q.  Were  there  three?  A.  Three. 

Q.  How  many  were  going  to  have  breakfast  that  morn¬ 
ing?  A.  Why,  my  wife,  my  father  and  myself. 

Q.  How  about  Tate?  A.  I  think  he  had  had  his  break¬ 
fast  before.  I  don’t  know. 

Q.  But  there  were  only  three  glasses  of  orange  juice  ?  A. 
That  is  all  I  saw. 

Q.  There  was  orange  juice  left  in  the  bottle?  A.  A  little 
bit. 

Q.  Did  you  have  any  analysis  made  of  the  orange  juice 
in  the  bottle?  A.  No,  we  did  not. 

1384  Q.  And  you  don’t  know  where  the  bottle  is  now? 
A.  No. 
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Q.  Did  you  ever  report  that  to  the  police?  A.  No. 

Q.  Or  to  any  criminal  investigating  agency?  A.  No. 

Q.  Why?  A.  Because  we  had  no  evidence  to  back  up 
any  claim  that  we  have  made  and  Father  and  I  thought 
that  this  would  be  a  golden  opportunity  if  we  did  make 
charges  like  that  against  him  and  couldn’t  prove  them, 
for  him  to  come  back  and  sue  his  father. 

Q.  You  knew  you  couldn’t  prove  that  in  a  court  of  law, 
did  you  not?  A.  Yes,  I  knew  it.  And  you  know  it  too. 


1388  Q.  Mr.  Dewey,  is  that  the  pass  book,  deposit  book 
of  the  account  you  and  your  father  had  jointly  at 
the  Riggs  National  Bank  prior  to  his  death?  A.  It  is. 

Q.  Directing  your  attention  to  the  last  two  entries 
1398  in  that  book,  and  to  your —  A.  There  is  an  entry 
of  $5,100.68. 

Q.  $5,100.68?  A.  Yes. 

Q.  What  does  that  represent?  A.  The  $5,000  check  from 
the  estate  of  my  Aunt  Helen  and  another  deposit  made  at 
the  same  time. 

Q.  Does  that  entry  refresh  your  recollection  as  to  when 
that  deposit  was  made?  A.  It  does 

Q.  What  date?  A.  March  17,  1950. 

Q.  What  is  the  other  deposit  date;  is  that  March  17, 
1950?  A.  That  is  $1,463.72. 

Q.  And  that  date  is  also  March  17,  1950?  A.  Yes. 

Q.  What  did  it  consist  of?  A.  That  consisted  of  a  de¬ 
posit — 

The  Court  (interposing) :  Speak  louder. 

The  Witness :  As  near  as  I  can  recall  that  is  a  deposit 
of  the  rent  from  Kann’s  Store,  which  is,  I  believe,  for  that 
month,  and  possibly  one  or  two  dividend  checks. 

By  Mr.  Clark: 

Q.  And  the  last  deposit  was  when?  A.  January 
1390  16. 

Q.  And  what  is  that?  A.  That  is  $1,450.81. 
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Q.  Is  that  also  rent  from  Kami’s  Store!  A.  I  couldn’t 
say. 

Q.  Retirement  pay?  A.  I  couldn’t  say. 

Q.  Approximately  the  same  amount  as  the  deposit  made 
on  March  17, 1950?  A.  Yes,  but  I  couldn’t  say  what  those 
deposits  are  now. 

Q.  But  you  know  that  the  deposit  of  the  check  from  your 
Uncle  Julius  as  administrator  of  the  estate  of  you  rAunt 
Helen  was  the  deposit  made  on  March  17,  1950?  A.  I 
would  say  so,  yes. 

Q.  Can  you  identify  either  deposit  of  the  check  which 
your  father  received  from  the  sale  of  the  lot  in  Edgemoor 
to  the  Harrisons,  or —  A.  (Interposing)  That  is  the  de¬ 
posit  of  January  16,  1950. 

Q.  In  what  amount?  A.  $4,224.51. 

Q.  Now,  Mr.  Dewey,  I  think  on  your  direct  examination 
you  testified  that  the  first  knowledge  you  had  of  the  change 
of  beneficiary  of  your  father’s  policy  with  the  Na- 
1391  tional  Life  Insurance  Company  from  you  and  your 
brother  jointly  to  you  individually  was  after  your 
father’s  death;  correct?  A.  That  is  correct. 

Q.  That  is  correct?  A.  That  is  correct. 

Q.  You  are  sure  of  that?  A.  I  am.  I  would  say,  yes. 

Q.  I  ask  you,  Mr.  Dewey,  if  you  didn’t,  on  November 
24, 1950,  under  oath,  in  your  deposition  taken  in  my  office,  in 
response  to  a  question  by  your  attorney,  Mr.  Hilland,  testify 
as  follows: 

“Q.  When  did  you  first  learn  of  the  last  change  your 
father  made  in  the  beneficiary  of  his  insurance? 

“A.  When  he  turned  the  policy  over  to  me  for  safe¬ 
keeping.” 

Is  that  your  testimony  on  that  date?  A.  I  think  so. 

Mr.  Hilland:  Wliat  page  is  that,  Mr.  Clark? 

Mr.  Clark :  On  page  44  of  the  deposition. 

By  Mr.  Clark: 

Q.  Now,  when  he  turned  the  policy  over  to  you  for  safe¬ 
keeping —  A.  In  1943. 
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Q.  So  you  were  in  error  when  yon  said  in  November 
you  knew  about  the  change  of  beneficiary  only  after 

1392  your  father’s  death?  A.  I  might  have  been.  I  don’t 
recall  reading  the  policy  when  he  turned  the  policy 

over  to  me. 

Q.  Was  the  change  of  beneficiary  stamped  on  the  back 
of  the  policy?  A.  It  was. 

Q.  The  policy  was  in  an  envelope,  was  it?  A.  No. 

Q.  Did  you  read  the  outside  of  the  policy?  A.  No. 

Q.  Did  you  know  it  was  an  insurance  policy?  A.  I  knew 
it  was  an  insurance  policy. 

Q.  But  you  didn’t  know  the  beneficiary  had  been 
changed?  A.  I  don’t  recall  as  I  did. 

Q.  Why  did  you  testify  to  that  just  two  minutes  ago? 
A.  I  don’t  know.  I  may  have  suspected  a  change  had  been 
made,  but  I  did  not  examine  the  policy  carefully  until  after 
my  father’s  death,  when  I  put  it  in  for  collection. 

Mr.  Clark:  Well,  we  will  move  on. 

By  Mr.  Clark: 

Q.  You  testified  that  you  saw  a  letter  sent  by  your  broth¬ 
er  Tate  to  your  father  from  North  Carolina  regarding  an 
incident  in  which  your  brother  Tate  had  taken  a  girl  to  a 
hospital  to  have  a  child  delivered;  do  you  recall  that?  A. 
Yes. 

1393  Q.  Did  that  letter  state  he  was  the  father  of  the 
child?  A.  No. 

Q.  I  think  you  testified  that  the  letter  asked  for  your 
father  to  send  him  some  money?  A.  Yes. 

Q.  How  much  did  he  ask  for?  A.  It  was  a  sum  in  the 
neighborhood  of  $100  or  more. 

Q.  Are  you  sure  it  was  $100  at  least?  A.  I  don’t  recall 
Q.  Do  you  recall  anything  else  that  was  in  that  letter? 
A.  I  recall  in  the  letter  that  he  said  that  the  girl  came  to 
him  and  said  she  was  going  to  have  a  baby  and  he  took 
her  to  several  hospitals  to  take  her  in,  and  they  would  not 
take  her  in,  and  I  think  he  said  he  took  her  to  a  Catholic 
hospital  which  was  some  20  miles  or  so  distant. 
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He  wrote  and  asked  father  for  some  money.  I  don’t  re¬ 
call  the  amount. 

Q.  What  was  your  father’s  reaction  to  that?  A.  He 
thought  it  was  very  funny  that  my  brother  would  take  this 
girl  to  a  hospital  and  pay  for  the  expense  unless  he  had 
something  to  do  with  it. 

Q.  Mr.  Dewey,  if  a  girl  would  come  to  you  in  that  con¬ 
dition  and  ask  you  to  take  her  to  the  hospital,  what  would 
you  do? 

1394  Mr.  Hilland:  I  object,  Your  Honor. 

The  Court:  Don’t  answer  that.  Sustained. 

By  Mr.  Clark: 

Q.  You  also  testified  on  direct  examination  that  your 
father  had  talked  to  your  brother  Theodore  shortly  after 
he  returned  from  Walter  Reed  Hospital  and  that  at  that 
time  he  stated  he  had  had  a  room  that  was  reserved  for  a 
colonel  and  there  were  three  pretty  nurses,  and  that  he 
had  a  party  there;  is  that  correct?  A.  Correct. 

Q.  Did  he  state  where,  in  Walter  Reed  Hospital?  A.  In 
his  room  at  Walter  Reed  Hospital. 

Q.  WThile  he  was  hospitalized?  A.  While  he  was  hos¬ 
pitalized. 

Q.  And  did  he  tell  you  how  many  parties  there  were? 
A.  No,  he  said  several. 

Q.  And  all  of  them  were  in  the  hospital?  A.  That  is 
what  he  told  us. 

Wait  a  minute!  Let’s  go  back  to  the  other  question;  and 
he  said  there  was  a  Miss  West  or  “Miss  Swann”  on  parties 
with  him ;  also  he  said  he  was  going  to  find  out  which  name 
she  went  by.  She  went  by  both  names.  She  was  attached 
to  the  C.  C.C.  on  the  hospital  grounds. 

Mr.  Clark:  I  see. 

By  Mr.  Clark: 

1395  Q.  And  did  he  tell  you  about  the  other  two  nurses? 
A.  He  said  there  were  two  others,  but  he  didn’t 

mention  their  names.  He  said  the  three  were  attractive. 
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Q.  He  said  the  three  drank?  A.  He  said  they  all  drank. 

Q.  What  did  he  say  about  one  in  particular?  A.  That 
she  could  drink  seven  men  under  the  table. 

Q.  Did  he  tell  you  which  one  that  was?  A.  Yes. 

Q.  Which  one?  A.  The  nurse  known  as  Miss  West  or 
Miss  Swann. 

Q.  And  you  are  certain  of  that?  A.  Positive. 

Q.  And  you  have  no  doubt  that  he  said  that  to  your 
father  and  you  on  that  occasion?  A.  Yes. 

Q.  When?  A.  Shortly  after  he  returned  from  Walter 
Reed  Hospital. 

Q.  Isn’t  it  a  fact,  Mr.  Dewey,  that  didn’t  occur  to  you 
until  after  he  was  married  to  her?  A.  No. 

Q.  Until  your  father  received  a  letter  from  Tate  telling 
he  was  going  to  marry  her?  A.  I  don’t  know  of  any  letter 
saying  that  he  was  going  to  marry  her. 

1396  Q.  Do  you  know  whether  or  not  your  father  called 
on  Miss  West’s  mother  at  the  Library  of  Congress? 
A.  I  know  he  went  to  see  her. 

Q.  You  went  with  him?  A.  Yes. 

Q.  What  was  the  purpose  of  that?  A.  The  purpose  of 
telling  Mrs.  West  he  did  not  want  him  to  marry  her,  and 
he  told  Mrs.  West  in  my  presence,  “If  your  daughter  were 
a  lady  she  will  not  marry  my  son.” 

Mrs.  West  replied  that  they  were  going  to  get  married 
anyway. 

The  Court:  Why  did  you  go  with  him? 

The  Witness:  I  took  him  down  in  the  automobile. 

The  Court :  This  was  in  1937  ? 

The  Witness:  I  think  that  was  the  date. 

The  Court :  At  that  time,  in  March,  1937,  was  he  not  able 
to  go  around — 

The  Witness  (interposing) :  Yes,  sir. 

The  Court  (continuing) : — driving  a  car  at  that  time? 

The  Witness :  He  was  not  driving  in  the  city  where  there 
was  heavy  traffic ;  it  was  when  we  would  get  out  of  the  city 
that  he  would  drive. 
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By  Mr.  Clark: 

Q.  Your  father,  I  think  you  have  testified,  said  that  if  he 
knew  any  people  like  that  not  to  bring  them  into  his 

1397  apartment?  A.  I  did.  He  said  if  he  knew  any  girl 
who  could  drink  seven  men  under  the  table  he  did 

not  want  him  to  bring  her  into  his  apartment. 

Q.  Yet  he  went  down  to  see  her  mother  to  protect  her 
from  marrying  your  brother  Tate?  A.  Yes. 

Q.  Now,  how  much  money  did  your  father  put  in  your 
real  estate  development  in  Florida?  A.  None. 

Q.  Didn’t  you  testify  on  direct  examination  he  financed 
that  development?  A.  No,  I  did  not.  He  financed  my 
expenses  while  I  was  down  there.  He  did  not  put  any  money 
into  the  development  at  all. 

Q.  I  show  you  Defendant’s  Exhibit  No.  16,  and  tell  me 
when  you  first  saw  that.  A.  The  first  time  I  saw  Defen¬ 
dant’s  Exhibit  No.  16  (indicating)  was  probably  when  my 
father  got  it  from  my  brother,  because  he  was  in  the 
habit  of  showing  me  all  the  letters  he  received. 

Q.  Was  that  a  letter?  A.  It  was  at  that  time. 

Q.  Wasn’t  it  tom  off?  A.  No. 

1398  Q.  When  did  you  next  see  that?  A.  After  my 
father’s  death  whenl  was  going  through  his  effects 

to  meet  this  trial. 

Q.  There  was  a  letter  on  it  at  that  time?  A.  No. 

Q.  It  was  tom  off?  A.  It  was  tom  off. 

Q.  You  did  not  see  it  again  until  sometime  in  October — 
October  4,  1950 — until  after  your  father’s  death?  A.  I 
did  not. 

Q.  And  where  was  it  when  you  saw  it  after  your  father’s 
death?  A.  Among  his  effects. 

Q.  Where?  A.  In  his  desk. 

Q.  Among  his  papers?  A.  Yes. 

Q.  In  a  strong  box?  A.  No. 

Q.  Just  among  his  papers?  A.  Among  miscellaneous 
papers  in  a  drawer  of  his  desk. 

Q.  Among  his  papers  he  had  pertinent  to  this  case? 
A.  I  don’t  recall. 


Q.  Just  among  his  papers?  A.  Yes. 

1399  Q.  Now,  Mr.  Dewey,  is  it  not  a  fact  that  on  your 
direct  examination  yesterday  in  this  connection  you 

testified  as  follows : 

Mr.  Hilland:  The  page? 

Mr.  Clark:  598,  direct  examination  by  by  Mr.  Hilland. 
(Reading) : 

1 1 Q.  How  long  were  you  and  your  brother  in  Florida  to¬ 
gether? 

“A.  Six  or  eight  months. 

“Q.  Where  were  you  together? 

“A.  At  Avon  Park,  Florida. 

“Q.  During  that  period  of  time  how  were  you  employed? 
“A.  I  was  promoting  a  real  estate  development. 

“Q.  Who  was  financing  that  real  estate  development  for 
you? 

“A.  My  father.’ ’ 

And  there  is  a  question  by  the  Court : 

“The  Court:  What  period  of  time  was  this? 

‘  ‘  Mr.  Hilland :  While  they  were  in  Florida.  He  testified 
they  went  there  in  September  of  1925.” 

Now  following  that  testimony:  (Reading) 

“Q.  During  that  period  of  time  you  were  in  Florida 
you  were  living  with  your  brother? 

“A.  Yes. 

1400  “Q.  Did  he  make  advances  to  you  of  $700  during 
the  period  of  time  you  were  living  with  him  there? 

“A.  He  did  not. 

“Q.  In  any  amount? 

“A.  He  did  not. 

“Q.  During  that  period  of  time  did  the  father  send  you 
any  money? 

“A.  He  did.” 

By  Mr.  Clark : 

Q.  By  that  testimony  do  you  mean  to  tell  me  now  that 
he  did  not  finance  your  development?  A.  I  mean  he  paid 
my  living  expenses  while  I  was  in  Florida,  and  I  was  work- 
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in g  with  other  people  on  the  real  estate  development.  He 
did  not  put  one  cent  into  the  development  at  all. 

The  Court :  Why  did  you  say  that  in  answer  to  the  ques¬ 
tion  in  respect  to  the  real  estate  development  there? 

The  Witness :  I  was  under  the  impression  the  expenses 
on  the  development  were  my  living  expenses  at  that  time. 
There  was  no  money  put  into  the  development.  I  was  work¬ 
ing  with  others  and  they  put  up  whatever  money  was  neces¬ 
sary  for  the  surveys  and  things  like  that.  I  didn’t. 

By  Mr.  Clark: 

Q.  Then  by  your  father  financing  the  real  estate  develop¬ 
ment,  you  meant  he  was  merely  paying  your  living 

1401  expenses  in  Florida?  A.  Yes. 

Q.  And  that  is  your  testimony  now?  A.  Yes, 
approximately. 

Q.  When  did  you  first  receive  any  transfers  of  stock  from 
your  father?  A.  Before  the  First  World  War,  I  believe. 
Q.  Before  the  First  World  War?  A.  Yes. 

Q.  That  is  about  what  time?  A.  Oh,  I  would  say  about 
1915. 

Q.  And  what  were  those  stocks?  A.  I  don’t  recall  now. 
Q.  And  what  was  the  amount?  A.  What  was  the 
amount? 

Q.  Yes.  A.  I  don’t  recall  the  amount. 

Q.  When  did  you  next  receive  transfers  of  stock  from 
your  father?  A.  Periodically.  I  can’t  recall.  He  would 
give  me  a  small  amount  of  stock  or  bonds  over  certain 
periods. 

Q.  Over  what  period  of  time?  A.  I  would  say  from  1915 
up  until  ’46  or  ’47. 

Q.  And  how  long  were  these  periods  between  these 

1402  transfers?  A.  That  I  couldn’t  say;  sometimes  there 
were  two  years. 

Q.  And  what  were  the  amounts  of  these  transfers?  A. 
I  wouldn’t  know. 

Q.  Can  you  estimate  the  value  of  the  stock  you  received? 
A.  Not  a  large  amount.  I  couldn’t  estimate  the  amount. 
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Q.  What  do  you  mean  by  “not  a  large  amount”?  A. 
There  were  not  any  large  amounts  like  $10,000,  $15,000, 
anything  like  that. 

Q.  Well,  how  large  were  they?  A.  I  couldn’t  say. 

Q.  Do  you  know  the  value  of  the  stocks  you  received  from 
him  prior  to  1946?  A.  No,  I  don’t. 

The  Court:  Transfers  of  stocks  from  his  father? 

Mr.  Clark:  From  1936  to  1947. 

The  Court:  1936  to  1947? 

Mr.  Clark:  October  29,  1936,  to  1947,  when  all  the  rest 
he  owned  were  transferred  to  him. 

By  Mr.  Clark: 

Q.  Do  you  know  the  amount  of  stocks  transferred  to 
you  from  October  29,  1936,  to  1947,  by  your  father?  A.  I 
don’t  think  I  do. 

Q.  All  of  these  were  received  by  you  prior  to  his  making 
his  will?  A.  I  believe  so. 

1403  Q.  And  you  do  not  know  how  much  stock?  A.  I 
don’t. 

Q.  Can’t  you  give  us  an  estimate?  A.  No. 

Q.  Did  he  turn  over  to  you  any  large  sums  of  money? 
A.  Not  that  I  can  recall,  outside  of  the  expenses  for  living 
and  so  forth. 

Q.  Any  large  sums  of  money  to  you?  A.  Not  thatl  re¬ 
call. 

Q.  All  that  he  turned  over  to  you  was  stocks  and  bonds, 
and  so  forth?  A.  Yes. 

Q.  Were  they  all  registered  after  the  transfers  in  your 
name?  A.  They  were. 

Q.  And  that  has  been  your  source  of  personal  income? 
A.  Yes. 

The  Court:  During  the  time  prior  to  this  transfer  of 
stock  and  during  the  period  following  your  father’s  request 
that  you  live  with  him  for  your  companionship,  how  did  he 
pay  you? 

The  Witness:  For  what  period  are  you  talking  about? 
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The  Court :  You  said  around  1927  your  father  asked  you 
to  stay  with  him  and  live  with  him. 

1404  You  remember  your  testimony  in  that  regard? 

The  Witness :  Yes,  Your  Honor. 

The  Court :  Now,  from  that  time  on  he  gave  you  so  much, 
a  stated  amount  per  month? 

The  Witness :  Yes. 

The  Court:  What  was  it? 

The  Witness :  He  would  ask  me  how  much  I  wanted,  and 
it  might  be  anywhere  from  two  hundred  to  three  hundred 
dollars  per  month,  depending  on  the  circumstances. 

By  Mr.  Clark : 

Q.  And  he  would  pay  you  that  by  check?  A.  Yes. 

Q.  And  you  would  deposit  that  in  your  account?  A.  Yes. 
Q.  For  your  expenses?  A.  Yes. 

Q.  Was  that  paid  regularly?  A.  I  would  say  so,  yes. 

Q.  And  that  was  paid,  of  course,  subsequently  to  1936, 
was  it  not?  A.  Yes. 

Q.  And  of  course  Tate  was  not  living  with  his  father 
subsequent  to  the  spring  of  1936?  A.  Yes. 

Q.  And  all  those  checks  were  destroyed?  A.  Yes, 

1405  they  were. 

Q.  By  your  father  or  by  you?  A.  Destroyed  by 
my  father. 

Q.  Then  Tate  didn’t  make  him  destroy  those  checks?  A. 
I  don’t  know. 

The  Court:  He  is  talking  now — 

Mr.  Clark  (interposing) :  The  amount  he  received  per 
month  from  his  father  subsequent  to  the  middle  of  April, 
1936,  until  his  death  in  March  of  1950? 

The  Witness:  I  don’t  know  where  those  checks  are.  I 
don’t  know  who  destroyed  them.  I  haven’t  seen  them. 

By  Mr.  Clark : 

Q.  Of  course  Tate  didn’t  make  your  father  destroy  those 
checks?  A.  No,  because  he  wasn’t  there. 
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Q.  Mr.  Dewey,  I  show  you  a  paper  identified  as  Defen¬ 
dants  No.  69,  and  ask  you  if  you  ever  saw  that  before?  A. 
I  have. 

Q.  Where  did  you  first  see  that?  A.  When  Mr.  Kelly 
brought  it  up  sometime  in  January. 

Q.  Did  you  instruct  Mr.  Kelly  to  draft  that?  A.  I  did 
not. 

Q.  Did  he  bring  it  up  shortly  after  the  date  on  that  paper? 
A.  He  did. 

1406  Q.  Whom  did  he  give  it  to?  A.  Father. 

Q.  He  didn’t  give  it  to  you?  A.  I  don’t  know 
whether  he  gave  it  to  me  or  Father  at  that  time. 

Q.  You  have  no  recollection?  A.  No. 

Q.  Who  signed  it?  A.  Father. 

Q.  Who  was  there  when  he  signed  it?  A.  I  was  there 
and  Miss  Sinclair  was  there. 

Q.  And  both  witnessed  his  signing?  A.  Yes. 

Q.  He  had  read  the  paper  before?  A.  Yes. 

Q.  He  knew  the  import  of  it?  A.  Yes. 

Q.  He  never  had  it  notarized?  A.  No. 

Q.  What  did  he  do  with  that  paper?  A.  Put  it  on  his 
desk. 

Q.  Did  it  remain  on  his  desk?  A.  Yes. 

Q.  When  did  you  next  see  the  paper?  A.  When  he 
asked  for  it  and  gave  it  to  Dr.  Sinclair,  handed  it 

1407  to  Dr.  Sinclair. 

Q.  When  he  asked  for  it,  did  you  get  it  for  him? 
A.  I  don’t  recall. 

Q.  Whom  did  he  ask  for  it?  A.  Whom  did  he  ask  for  it? 
Q.  Yes.  You  said  your  father  asked  for  it;  whom  did  he 
ask?  A.  I  don’t  recall  whether  he  asked  me  or  Miss  Sin¬ 
clair. 

Q.  You  got  it  for  him?  A.  We  got  it. 

Q.  Where  was  it?  A.  On  the  desk  in  his  bedroom. 

Q.  You  gave  it  to  him  and  then  he  signed?  A.  Yes. 

Q.  When  did  he  sign  it?  A.  Shortly  before  his  death. 
Q.  No  witnesses  were  there  except  you  and  Miss  Sinclair 
when  he  signed?  A.  Yes. 
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Q.  Were  you  present  when  he  gave  it  to  Dr.  Sinclair? 
A.  No. 

Q.  Do  you  know  what,  if  anything,  he  told  him  about  it 
at  that  time?  A.  He  said  he  wanted  him  to  have  that  so 
he  could  protect  him,  if  I  recall 

1408  Q.  Did  he  say  from  whom?  A.  I  don’t  know 
whether  he  mentioned  by  brother  at  that  time  or  not ; 

I  think  he  did. 

Q.  You  had  discussed  this  with  Mr.  Kelly  before  this 
paper  was  prepared?  A.  Had — 

Q.  (Interposing)  You  had  discussed  it  with  Mr.  Kelly? 
A.  Yes,  I  had. 

Q.  In  fact,  you  have  a  master’s  degree  in  law  and  an 
LI.  B.  Degree  and  a  degree  in  patent  law?  A.  Yes,  sir. 

Q.  And  you  know  that  a  doctor  could  not  testify  without 
the  consent  of  his  patient?  A.  I  did. 

Q.  And  you  knew  if  a  patient  were  not  alive  he  could 
not  give  his  consent  ?  A.  I  did. 

Q.  And  you  knew  if  consent  were  given  in  his  lifetime, 
that  could  be  used  after  his  death?  A.  I  did. 

Q.  And  you  knew  at  that  time,  did  you  not,  that  your 
father’s  capacity  to  make  a  will  was  to  be  questioned?  A. 
I  did. 

Q.  And  you  were  building  your  case  before  your  father 
died,  were  you  not,  Mr.  Dewey?  A.  I  was  not. 

1409  Juror  Merwin:  I  don’t  know  what  the  paper  is. 
Does  the  jury  know  what  the  paper  is? 

Mr.  Clark:  It  is  in  evidence. 

The  Court:  Is  it  in  evidence? 

Mr.  Hilland:  At  the  time  I  offered  it,  Your  Honor,  you 
wanted  to  know  who  drafted  it. 

The  Court:  And  after  Mr.  Kelly  testified,  you  did  not 
renew  your  offer? 

Mr.  Hilland:  After  I  put  his  secretary  on,  I  don’t  be¬ 
lieve  I  made  a  formal  offer. 

The  Court:  Do  you  want  to  offer  it? 

Mr.  Hilland:  Yes. 
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The  Court :  I  think  you  had  better  read  that  to  the  jury 
now.  I  had  forgotten  it  myself. 

Mr.  Hilland :  I  now  offer  it  in  evidence. 

(Thereupon,  typewritten  paper  dated  January  13,  1950, 
marked  as  Defendant’s  Exhibit  No.  69  for  Identification  was 
received  in  evidence.) 

Mr.  Clark:  That  refreshes  my  recollection,  Mr.  Hilland ’s 
statement. 

(Addressing  the  jury:)  This  is  a  typewritten  sheet, 
dated  January  13,  1950,  addressed  “To  whom  it  may  con¬ 
cern.” 

(Thereupon,  Defendant’s  Exhibit  No.  69  was  read  to  the 
jury  by  counsel.) 

1410  Mr.  Clark:  It  is  signed  as  stated,  what  has  been 
identified  as  the  signature  of  T.  G.  Dewey,  and  un¬ 
derneath  the  line  is  typewritten  “Theodore  Gibbs  Dewey.” 

It  has  a  certificate  for  a  notary  public  but  it  not  notarized. 

Mr.  Hilland :  Your  Honor,  I  think  the  jury  should  be  told 
the  fact  that  it  is  not  acknowledged  before  a  notary  public 
does  not  affect  its  validity. 

I  don’t  know  why  he  put  it  on  there. 

Mr.  Clark:  It  does  not. 

Shall  I  proceed,  Your  Honor? 

The  Court:  Yes. 

By  Mr.  Clark: 

Q.  Now,  Mr.  Dewey,  I  show  you  Plaintiff’s  Exhibit  No. 
6  and  ask  you  when  you  first  saw  that?  A.  The  first  time 
I  ever  saw  that  was  when  my  father  gave  it  to  me  to  put 
in  the  safe  deposit  box  at  the  Dupont  Circle  Branch  of 
Riggs  National  Bank. 

The  Court:  What  is  No.  6? 

Mr.  Clark:  Original  insurance  policy. 

By  Mr.  Clark: 

Q.  I  ask  you  to  look  on  the  back  of  that  (handing  docu¬ 
ment  to  witness).  A.  What  is  the  back? 
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Q.  That  is  the  back  of  the  policy. 

1411  How  was  that  folded  at  the  time  your  father  gave 
it  to  you?  A.  Just  exactly  as  it  is  folded  now  was 

the  way  it  was  given  to  me. 

Q.  You  did  not  look  at  the  endorsement  on  it?  A.  No. 
Q.  Folded  like  this  (indicating),  you  never  looked  on 
the  endorsement?  A.  No,  I  think  it  was  folded  like  this 
(indicating)  when  he  gave  it  to  me  and  I  did  not  look  at  it. 

Q.  Where  did  he  give  you  all  these  documents  and  papers 
of  his?  A.  What  is  the  question? 

Q.  WTiere  did  he  give  you  all  these  documents  and  papers 
of  his  ?  A.  I  don’t  know  whether  he  gave  them  to  me  down 
when  he  took  them  out  of  the  deposit  or  whether  I  got  them 
out  of  the  deposit  at  his  request,  but  after  he  went  down 
there — 

Q.  You  went  with  him?  A.  I  don’t  recall  that  either — 
when  he  gave  them  up ;  when  he  gave  up  the  box. 

Q.  This  box  in  the  Riggs  National  Bank  was  in  your  own 
name,  was  it  not?  A.  Yes. 

Q.  And  your  father  did  not  have  the  right  of  ac- 

1412  cess  to  that  box,  did  he?  A.  No. 


1414  By  Mr.  Hilland : 

Q.  I  hand  you  what  has  been  marked  Defendant’s 
No.  16 ;  now,  you  testified  that  you  saw  that  shortly 

1415  after  the  date  and  saw  it  again  after  your  father’s 
death;  in  its  present  condition,  after  your  father’s 

death. 

Now,  can  you  fix  the  time  you  saw  that  with  respect  to 
the  time  you  and  Mrs.  Dewey  and  I  were  in  Durham,  North 
Carolina,  for  the  purpose  of  taking  a  deposition  in  this 
case?  A.  Yes. 

Q.  When,  with  respect  to  that?  A.  It  was  after  we  went 
to  Durham,  North  Carolina. 

Q.  After  you  came  back  from  North  Carolina,  did  you 
make  a  search  for  evidence  in  this  case?  A.  I  did. 

Q.  At  whose  request?  A.  At  your  request. 
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Q.  At  the  time  your  father  went  to  see  Mrs.  West,  the 
mother  of  your  brother’s  wife,  at  the  Congressional  li¬ 
brary,  when  you  were  present,  did  your  father  say  he  had 
known  your  brother  at  that  time  for  seventy-eight  years? 
A.  No,  he  said  he  was  78  years  old  and  had  known  my 
brother  much  longer  than  she  had. 

Q.  Now,  yesterday  on  Cross-Examination  you  were  asked 
by  Mr.  Clark  if  you  knew  at  the  time  your  father  caught 
your  brother  in  the  kitchen  the  day  he  was  put  out,  the 
evidence  you  recovered  was  not  sufficient  to  prove  the  fact 
he  poisoned  your  father  in  a  court  of  law ;  do  you  remember 
that  you  testified  to  that?  A.  Yes. 

1416  Q.  What  kind  of  a  court  of  law  were  you  referring 
to  when  you  so  testified?  A.  Criminal  court. 

Mr.  Hilland:  That  is  all,  Your  Honor. 

By  The  Court : 

Q.  At  the  time  your  brother  was  working  for  the  Travel¬ 
lers  Insurance  Company?  A.  Yes — the  time  he  was  kicked 
out? 

Q.  Yes.  A.  Yes. 

Q.  Did  your  father  or  you  communicate  with  anybody  at 
the  Travellers  Insurance  Company  to  tell  them  their  em¬ 
ployee  had  confessed  to  poisoning  your  wife  and  his  father, 
and  that  he  said  that  morning  he  was  going  crazy?  A.  To 
anybody  in  the  insurance  company? 

Q.  No,  did  either  you  or  your  father  communicate  that 
to  the  insurance  company  for  whom  he  worked?  A.  No, 
sir. 

Q.  Didn’t  it  occur  to  you  that  being  what  happened  in 
his  confession,  he  was  a  pretty  dangerous  character?  A. 
Yes. 

Q.  But  you  didn’t  do  anything  about  it?  A.  I  did  not 
ajod  I  don’t  think  my  father  did. 

Q.  Did  you  give  any  thought  to  reporting  the  mat- 

1417  ter  to  the  police?  A.  Yes,  but  what  could  we  do, 
Your  Honor? 
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Q.  I  could  answer  that  question,  but  let  us  assume  it  is 
a  rhetorical  question. 

I  assume  you  did  not,  and  your  answer  is  no?  A.  No. 

Q.  Let  me  ask  you  this : 

Mrs.  Dewey  has  testified  here  that  actually  beginning  in 
1935  and  running  right  on  up  I  think  she  said  pretty  nearly 
to  the  time  of  your  father’s  death,  that  your  brother  stalked 
her  and  other  men  followed  her  from  time  to  time,  and  that 
it  was  a  regular  thing  for  your  brother  to  follow  your 
father ;  it  was  a  continuous  process,  she  said,  what  did  you 
do  with  respect  to  that  in  connection  with  reporting  that 
to  the  police  or  any  authority  at  all?  A.  That  was  reported 
to  the  police  on  one  occasion  that  I  know  of. 

Q.  Do  you  know  when,  and  to  whom  it  was  reported?  A. 
I  think  that  was  reported  to  Mr.  Shipman. 

The  Court:  Let  me  see  that  exhibit. 

(Thereupon  the  Deputy  Clerk  handed  Defendant’s  Ex¬ 
hibits  80  and  81- A  to  the  Court.) 

By  The  Court : 

Q.  You  testified  you  reported  it  to  Mr.  Shipman,  in  No¬ 
vember  of  1937,  and  that  happened  while  you  were 
1418  at  the  Shoreham  Hotel?  A.  Yes. 

Q.  I  am  not  speaking  of  that  single  item  or  incident;  X 
am  speaking  of  this  continual  process  of  stalking,  as  Mrs. 
Dewey  puts  it,  following  her,  your  father,  and  you  for  a 
number  of  years,  and  that  you  were  having  to  move  from 
one  place  to  another  trying  to  avoid  him,  and  that,  as  I  say, 
if  I  am  right  about  the  testimony,  went  right  on  up  to  the 
time  of  his  death,  pretty  near  to  that  time.  A.  Well,  Your 
Honor,  what  could  we  do? 

Q.  Tell  me  what;  what  did  you  do? 

Mr.  Hilland  (interposing) :  I  think  it  is  pretty  mislead¬ 
ing,  Your  Honor,  to  say  that  they  didn’t  do  anything.  The 
record  shows  the  father  went  to  William  E.  Leahy  who 
brought  his  son  in ;  then  he  went  back  to  Mr.  Leahy,  and 
he  wrote  him  that  letter  which  is  in  evidence. 

The  Court:  Bight. 
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Mr.  Hilland :  In  March,  1937,  Mr.  Leahy  couldn’t  fix  the 
time — October  of  1936 — no,  at  the  time  the  letter  was  writ¬ 
ten,  October,  1937.  Then  the  evidence  of  Officer  Shipman — 

The  Court:  Before  you  pass  from  the  evidence  of  Mr. 
Leahy — there  is  no  evidence  in  respect  to  that,  that  the 
employment  of  Mr.  Leahy  had  anything  to  do  with  his 
following. 

1419  Mr.  Hilland:  To  keep  him  away  from  him;  that 
letter  is  very  certain. 

The  Court:  That  is  1936. 

Mr.  Hilland :  He  was  doing  something  in  October,  1936, 
in  March,  1937,  and  then  this  Officer  Shipman  business  in 
October,  1937. 

We  endeavored  to  reach  Officer  Shipman.  He  resigned 
from  the  Police  Force  in  1946,  and  the  address  given  on 
his  card,  he  is  no  longer  there.  We  were  not  able  to  reach 
him. 

The  Court:  Did  you  look  there? 

Mr.  Hilland:  Yes. 

The  Court:  I  didn’t  mean  to  imply  anything  when  I 
asked  whether  he  did  anything.  This  is  what  I  want :  What 
did  he  do? 

With  respect  to  the  Shipman  matter,  I  notice  that  is  on 
the  stationery  of  the  Shoreham  Hotel,  and  his  personal  card 
is  attached. 

Was  he  a  Metropolitan  Police  officer  or  was  he  employed 
in  a  private  capacity,  or  in  his  official  capacity? 

The  Witness:  Official. 

By  The  Court: 

Q.  Did  you  ever  do  anything  else  with  respect  to  the 
police  or  any  authorities  in  connection  with  this  following 
by  your  brother — to  such  an  extent  your  wife  said  she  had 
to  keep  moving  from  place  to  place. 

1420  Did  either  you  or  your  father  consult  the  authori¬ 
ties  in  connection  with  that? 

Mr.  Hilland :  I  might  say,  also,  this:  The  testimony 
shows  they  had  been  advised  by  Mr.  Hart  that  nothing 
could  be  done  unless  there  was  a  physical  assault. 
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The  Court:  I  don’t  recall  any  such  testimony. 

Mr.  Clark:  No,  I  don’t  recall  any  such  testimony. 

Mr.  Hilland:  It  is  definitely  in  this  record  in  the  testi¬ 
mony. 

The  Court :  Mr.  Hart  said  he  did  not  recall  what  he  said 
to  Commander  Dewey.  That  is  argumentative.  I  am  not 
trying  to  argue  with  you,  but  I  am  asking  the  witness  for 
information.  I  think  the  Court  has  a  right  to  do  that 

Mr.  Hilland :  There  is  such  inference,  and  you  have 
asked,  “Didn’t  you  do  anything?”  The  evidence  shows 
he  has. 

The  Court:  You  tell  me  what  was  done. 

Mr.  Hilland:  I  have  reviewed  it  with  Your  Honor. 

The  Court:  You  haven’t  included  the  Hart  matter.  The 
letter  says  nothing  about  him  following  them  around.  But 
if  you  include  that,  you  are  some  twelve  years  short  of  the 
period  of  time  when  this  so-called  stalking  occurred. 

Mr.  Hilland:  Right. 

The  Court:  But  what  was  done? 

Mr.  Hilland :  Let  the  witness  state. 

The  Court :  That  is  what  I  want  him  to  do. 

1421  The  Witness :  When  my  father  saw  Mr.  Hart  and 
I  was  with  him,  Mr.  Hart  stated  that  unless  my 
brother  made  an  overt  act  or  threatened  him  bodily  harm, 
nothing  could  be  done  except  to  warn  him,  but  when  we  had 
all  this  stalking  we  could  not  get  the  police  to  give  us  an 
officer. 

The  Court:  You  say  you  could  not?  Were  you  so  told? 

The  Witness :  I  think  father  was  so  told. 

The  Court:  You  don’t  know? 

The  Witness:  No,  sir. 

The  Court :  Do  you  know  to  whom  he  made  his  complaint 
and  when;  what  precinct  or  officer? 

The  Witness:  No,  I  don’t  think  so. 

The  Court:  And  approximately  when? 

The  Witness:  I  think  he  went  to  No.  3  and  asked  about 
it. 
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Mr.  Hilland :  May  I  ask  him  a  question?  Did  your  father 
know  Inspector  Holmes  on  the  police  force? 

The  Witness:  Yes. 

Mr.  Hilland:  They  were  friends? 

The  Witness:  Yes. 

Mr.  Hilland:  Do  you  know  whether  your  father  took 
this  matter  up  with  him? 

Mr.  Clark:  Do  you  know? 

The  Court:  When?  Do  you  have  any  idea? 

The  Witness :  It  was  sometime  during  this  period. 

1422  The  Court:  Is  Inspector  Holmes  alive  today? 
The  Witness :  He  is  dead,  Your  Honor. 

(Thereupon,  from  Mrs.  Dewey:  “Everybody  is  dead,  it 
seems.”) 

The  Court:  That  is  all. 

Mr.  Clark:  That  is  all. 

(The  witness  left  the  stand.  ) 

Mr.  Hilland :  Your  Honor,  I  offered  the  other  day  the 
factual  contents  of  the  Naval  Hospital  record. 

The  Court:  I  asked  you  to  look  that  over. 

Mr.  Clark:  I  did. 

The  Court:  Have  you  any  objection  to  it? 

Mr.  Clark:  No  objection  to  the  treatments  given. 

The  Court:  Are  you  offering  all  that  (addressing  Mr. 
Hilland)  ? 

Mr.  Hilland:  No,  just  the  date  admitted;  the  date  dis¬ 
charged.  Those  two  occasions  and  what  his  complaints 
were.  Just  data — 

Mr.  Clark  (interposing) :  I  don’t  believe  the  complaints 
are  admissible,  Your  Honor.  I  think  with  respect  to  that, 
it  is  hearsay. 

The  Court:  You  are  probably  right,  and  if  you  object, 
I  will  sustain  the  objection. 

Mr.  Hilland:  Those  complaints — 

The  Court:  No,  I  have  changed  my  mind.  I  will 

1423  hear  from  you.  The  complaints,  with  respect  to  what 
his  ailments  were;  the  doctor’s  diagnosis  and  the 

treatment. 
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Mr.  Clark:  Diagnosis  and  treatment? 

Mr.  Hilland:  I  don’t  think  the  diagnosis  and  treatment 
is  admissible,  but  the  time  he  was  admitted  and  discharged, 
and  what  he  said  his  complaints  were. 

The  Court:  The  treatment  is  surely  admissible  under 
the  New  York  Life  Insurance  Company  case.  I  may  be 
wrong  about  the  diagnosis,  but  what  was  done  is  a  recorda¬ 
tion  of  facts  in  the  regular  course  of  business,  and  that  is 
clearly  competent. 

Mr.  Hilland :  I  now  offer  what  I  have  indicated. 

Mr.  Clark:  I  don’t  have  any  objection  to  the  entire  thing. 

(Thereupon,  records  of  the  Naval  Hospital  were  received 
in  evidence  as  Defendant’s  Exhibit  No.  89,  and  so  marked.) 

Mr.  Hilland:  I  will  read  to  the  jury  Defendant’s  Exhibit 
No.  89,  the  first  part  of  it  being  medical  history.  (Reading) 

“Surname,  Dewey. 

“Christian  name,  Theodore  Gibbs. 

“Rank:  Commander,  U.  S.  N.  (Ret.). 

“Born:  Vermont.  Date:  2-10-59. 

“12-17-34,  Diagnosis:  Diagnosis  undetermined. 

“Entered  dispensary  complaining  of  pain  in 
1424  hypergastrium  of  about  one  months  duration.  His¬ 
tory  of  use  of  alkalizer  to  relieve.  Examination 
shows  four  plus  occult  blood  in  stool.” 

Mr.  Clark :  He  is  getting  beyond  complaints  now.  If  you 
want  to  read  it  all,  Mr.  Hilland,  I  have  no  objection. 

Mr.  Hilland  (continuing  reading) :  “Recommend  hos¬ 
pitalization. 

“12-17-34.  Transferred  to  the  Naval  Hospital,  Wash¬ 
ington,  D.  C.,  for  treatment.” 

And  that  is  signed  E.  C.  Carr,  Lieutenant  Commander 
(MC),  U.  S.  Navy. 

“Approved:  E.  L.  Woods,  Captain,  (MC),  U.  S.  Navy, 
Commanding.” 

Then  under  the  heading  “Complaint” — 

The  Court:  What? 
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Mr.  Hilland:  Under  the  heading  “U.  S.  Naval  Hospital, 
Washington,  D.  C.  Clinical  Record. 

“Dewey,  Theodore  Gibbs,  Commander  USN  (Ret). 

“Admitted:  12-17-34. 

“Chief  complaint :  Gas  on  stomach,  particularly  at  night, 
releived  by  taking  sodium  bicarbonate;  tarry  stools;  and 
dizziness.,, 

Then  there  is  the  family  history;  past  history,  and  then 
under  “Present  illness” : 

“Four  months  ago  began  to  have  discomfort  from 

1425  ‘gas’  on  stomach.  Consulted  medical  officer  at  dis¬ 
pensary,  D.  C.  At  that  time  had  x-ray  of  gastro¬ 
intestinal  tract  which  showed  diverticulosis  of  descending 
colon  and  sigmoid  and  gall  stones.  The  abdominal  discom¬ 
fort  subsided  until  about  a  week  ago.  Four  days  ago  noted 
stools  were  abnormally  dark.  Consulted  medical  officer  at 
Dispensary,  D.  C.,  where  examination  of  stools  showed 
presence  of  blood.  Admitted  for  observation  and  study.” 

And  that  record  shows  after  being  admitted  that  date, 
December  17,  1934,  he  was  discharged  on  January  5,  1935. 

The  next  record  is  “U.  S.  Naval  Hospital,  Washington, 
D.  C.  Clinical  Record. 

“Dewey,  Theodore  Gibbs. 

“Admitted:  6-17-35. 

“Interval  History:  Since  his  discharge  from  this  hos¬ 
pital  1-5-34  patient  had  adhered  fairly  closely  to  his  bland 
diet.  He  has  avoided  roughage  to  a  great  extent.  Lately 
has  stopped  taking  mineral  oil.  He  has  continued  to  feel 
quite  well  until  34  days  ago  when  he  developed  abdominal 
pain,  slight  in  degree.  Two  days  ago  he  had  a  tarry  stool 
and  has  felt  faint  since.  In  all  he  has  had  three  tarry 
stools  in  the  past  three  days.  He  believes  that  his  weight 
has  remained  constant  at  about  165  clothed.” 

1426  This  record  follows  after  having  been  admitted 
June  17,  1935.  He  was  discharged  on  July  9,  1935, 

to  his  home  under  treatment. 

That  is  all  the  testimony  I  have  to  offer,  Your  Honor. 
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Mr.  Clark:  What  is  the  date  of  that  second  discharge? 

Mr.  Hilland:  July  9,  1935. 

The  Court:  Is  that  the  date  of  his  discharge? 

Mr.  Hilland:  Yes,  sir.  He  was  admitted  June  17,  1935, 
and  discharged  July  9,  1935. 

Now,  to  avoid  any  possible  misunderstanding  about  what 
the  exhibits  are,  I  have  some  listed  here  (indicating). 

Oh,  I  want  to  offer  part  of  that  affidavit  in  the  Clark 
case. 

The  Court:  I  think  I  ought  to  hear  you  gentlemen  on 
the  request  made  the  other  day. 

(Addressing  the  jury:)  Lady  and  gentlemen  of  the  jury, 
I  am  going  to  excuse  you  now  until  11:30. 

(Thereupon,  the  jury  retired  from  the  courtroom.) 

The  Court:  I  have  an  appointment  with  a  lawyer  I 
agreed  to  make  at  11:20.  It  will  take  only  a  short  time  I 
think  between  now  and  then  we  can  discuss  this  matter. 
There  is  no  need  of  keeping  the  jury  here. 

The  Court:  Now,  Mr.  Hilland  and  Mr.  Clark,  as  to  that 
affidavit,  suppose  you  both  give  further  thought  about  it, 
and  we  will  discuss  it  when  we  return. 

1427  (Thereupon,  a  recess  was  had,  after  which  the  fol¬ 
lowing  occurred:  ) 

The  Court:  Proceed. 

Mr.  Hilland:  I  offer  the  last  paragraph  on  page  1,  and 
that  is  for  the  purpose  of  contradicting  his  testimony  in 
this  case. 

He  admitted  on  cross-examination  that  all  he  said  in 
this  affidavit  was  that  some  years  ago  his  brother  became 
acquainted  with  Selma  0.  Sinclair;  that  affiant’s  father  is 
a  commander  in  the  United  States  Navy,  Retired;  that 
affiant’s  father  was  of  rather  advanced  age  and  apparently 
was  influenced  by  his  brother  and  said  Selma  0.  Sinclair, 
and  as  a  result  of  which  it  precipitated  a  breach  in  the 
family  relationship. 

That  is  all  I  want  of  that  affidavit. 

The  Court:  What  have  you  to  say,  Mr.  Clark? 


719 


Mr.  Clark:  The  reason  for  the  offer — I  may  be  wrong 
abont  it — it  seems  from  the  very  inception  of  this  case,  I 
think  from  the  opening  statement,  there  are  allegations 
accusatory  against  Theodore  Macrea  Dewey;  that  he  in¬ 
jected  himself  into  this  case  in  some  sort  of  a  conspiracy, 
liaison,  not  for  the  purpose  of  trying  to  find  out  about  his 
father’s  condition,  but  trying  to  harass  or  attack  his  father. 

I  think  if  this  goes  in,  it  actually  will  not  have  the  effect 
upon  the  jury  of  merely  conteracting — 

The  Court  (interposing) :  What  do  you  think 

1428  should  go  in,  Mr.  Clark? 

Mr.  Clark:  I  don’t  believe  anything  should  go  in. 
The  Court  has  already  ruled  upon  that. 

The  Court :  No,  not  as  it  stands  now. 

Mr.  Clark:  You  have  stricken  any  reference  to  the 
breaking  of  the  door. 

The  Court:  Oh,  I  know  I  have  stricken  that.  Even  so, 
in  the  opening  statement,  in  the  cross-examination  of  Theo¬ 
dore  M.  Dewey,  he  made  statements  and  he  was  asked  the 
question  indicating  that,  as  you  put  it — he  put  it  just  that 
way,  that  he  had  injected  himself  into  this  litigation  when 
Edward  Dewey  was  trying  to  prevent  his  father  from  being 
ejected  or  evicted. 

Mr.  Theodore  Macrae  Dewey  answered  that  and  ex¬ 
plained.  But  that  file  shows,  as  I  pointed  out  the  other  day, 
a  preceding  affidavit  by  Mr.  Edward  Dewey  as  to  certain 
other  things,  and  the  other  things  are  not  relevant  here. 
Among  other  things,  he  said  these  police  officers  came  as  a 
result  of  collusion  between  Theodore  Macrea  Dewey  and 
the  defendant  Mrs.  Clark. 

Theodore  Macrea  Dewey’s  affidavit  follows  that,  and  it 
seems  to  me,  in  justice,  I  have  got — if  you  don’t  want  it — 
I  have  got  to  see  the  jury  gets  its  picture  in  its  right 
perspective  nad  not  a  piece  of  the  thing. 

I  think  the  whole  of  the  Edward  Dewey  Affidavit  which 
refers  to  Theodore  and  Mrs.  Clark,  and  the  visits  of 

1429  the  police  officer,  and  the  whole  of  the  Theodore 
Macrea  affidavit  should  go  in. 
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That  is  my  view. 

May  I  have  it  now  (addressing  the  clerk)? 

(The  file  was  handed  to  the  Court.) 

The  Court :  I  think  it  is  unfair  to  leave  it  that  way.  The 
jury  can  believe  or  not  Theodore  Macrea  Dewey’s  testi¬ 
mony,  but  that  record  speaks  for  itself.  I  am  not  going  to 
let  this  jury  get  a  piece.  They  can  give  it  what  weight  they 
see  fit. 

Mr.  Clark:  I  agree,  Your  Honor,  entirely.  The  affidavit 
Theodore  Macrea  Dewey  should  go  in  plus  the  parts  that 
contain  their  reference  to  him. 

The  Court:  Mr.  Hilland,  you  object? 

Mr.  Hilland :  I  have  withdrawn  my  offer. 

The  Court :  The  clerk  having  brought  the  matter  to  my 
attention,  I  will  read  it  to  the  jury  myself,  as  the  Court, 
and  make  available  to  them  the  part  of  the  Edward  B. 
Dewey  affidavit  and  the  whole  of  the  Theodore  Macrea 
Dewey  affidavit. 

Then  you  two  can  make  whatever- you  want  of  it  in  argu¬ 
ment,  but  at  least  they  will  have  what  the  whole  of  that 
file  shows  in  that  regard. 

Is  there  anything  else  for  us  to  discuss? 

Mr.  Hilland:  No,  there  is  one  thing  I  haven’t  offered. 

The  Deputy  Clerk :  16  for  Identification. 

Mr.  Hilland:  I  offer  Defendant’s  Exhibit  No.  16 
1430  in  evidence. 

(Thereupon,  Defendant’s  Exhibit  No.  16  for  Iden¬ 
tification  was  received  in  evidence  as  Defendant’s  Exhibit 
No.  16.) 

The  Court:  I  will  tell  you  what  we  can  do.  Have  you 
got  some  rebuttal  witnesses? 

Mr.  Clark :  One  and  possibly  two. 

The  Court:  One  and  possibly  two. 

The  Court:  Are  they  ready  to  go  on? 

Mr.  Clark:  Yes. 

The  Court :  Mr.  Hilland,  at  one  time  you  stated  you  had 
some  list  that  you  wanted  to  go  over  with  Mrs.  Thompson, 
so  suppose  you  do  that  at  noon  and  be  ready  to  proceed. 
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Do  it  now,  because  you  may  have  overlooked  something 
you  intended  to  put  in  there. 

(Thereupon,  a  recess  was  taken  until  11:40  o’clock  a.m., 
after  which  the  Court  returned  to  the  bench  and  the  jury 
returned  to  the  courtroom  and  resumed  their  seats  in  the 
jury  box,  when  the  following  occurred  in  open  court:) 

The  Court:  Members  of  the  jury,  the  caveatees,  called 
the  defendants  in  this  case,  have  rested  their  case,  and  at 
this  point  the  Court  will  read  to  you  from  the  file  in  this 
court,  in  the  case  of  Dewey  vs.  Clark,  No.  4565-49,  which 
was  a  suit  brought  by  Edward  B.  Dewey  against  Mrs.  Shan¬ 
non  Clark  for  an  injunction  to  prevent  her  from  evicting 
him  and  his  father  from  the  premises  2500  Massa- 

1431  chusetts  Ave.  Northwest 

Mr.  Hilland :  Pardon  the  interruption,  Your  Hon¬ 
or,  but  this  is  subject  to  my  objection,  of  course. 

The  Court:  That  suit  was  filed  in  October  1949,  and 
numerous  proceedings  were  had  in  connection  with  it 

On  January  11,  1950,  Mr.  Edward  Dewey  filed  an  affi¬ 
davit  in  connection  with  a  certain  phase  of  the  case,  detail¬ 
ing  complaints  he  had  against  Mrs.  Clark  and  her  activities, 
and  so  on,  in  connection  with  this  suit,  in  which,  among 
other  things,  not  at  all  relevant  in  this  case,  this  statement 
X  will  now  read  and  which  has  various  subheads. 

1432  This  one  is  entitled  “Harassment  by  False  Com¬ 
plaints  to  the  Police.”  I  will  read: 

“On  June  4,  1949,  Louise  Thomas,  one  of  Mrs.  Clark’s 
employees  caused  a  warrant  for  my  arrest  to  be  issued  at 
approximately  10 :00  p.m.  o’clock.  I  was  taken  by  the  police 
to  the  13th  Police  Station  where  I  posted  bond.  Assistant 
United  States  District  Attorney  Andrew  Horan,  after  an 
investigation,  found  there  was  no  basis  for  such  a  charge 
and  the  case  was  nolle  prossed.  Shortly  after  Mrs.  Clark 
falsely  informed  Dr.  James  Sinclair  that  I  was  neglecting 
my  father,  one  evening,  sometime  in  the  middle  of  Septem¬ 
ber,  1949,  two  police  officers  in  uniform  called  at  my  apart¬ 
ment.  They  had  with  them  a  letter  addressed  to  the  Chief  of 
me  Metropolitan  Police  Department  from  Congressman 
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Charles  A.  Plumley  of  Vermont,  which  said  in  substance 
that  Captain  Theodore  M.  Dewey,  United  States  Naval 
Reserve,  Retired,  in  asking  for  a  police  investigation  had 
complained  that  his  father,  Commander  Theodore  Gibbs 
Dewey,  was  an  elderly  man  who  was  being  neglected  and 
mistreated  and  that  verification  could  be  given  by  Mrs. 
Shannon  Clark,  2500  Massachusetts  Avenue,  N.W.,  Apart¬ 
ment  2. 

“A  description  of  Captain  T.  M.  Dewey,  U.S.N.R.,  Re¬ 
tired,  is  necessary  to  appreciate  the  insidious  situation 
that  is  presented  by  such  a  statement.  In  the  first  instance 
Captain  Theodore  M.  Dewey,  who  is  my  brother, 
1433  was  disowned  by  my  father  and  ordered  from  his 
house  in  1936.  At  that  time  my  father,  through  his 
attorney,  informed  my  brother,  Mr.  Dewey,  by  a  letter, 
that  he  was  never,  in  any  way,  to  interfere  with  my  father’s 
life  again  and  directly  informed  him  that  my  father  had 
disowned  him  as  a  son.  During  the  period  1936  until  this 
time  this  disowned  son  has,  to  my  knowledge,  never  had  any 
personal  verbal  contact  with  his  father,  has  never  spoken 
to  him  directly,  nor  called  on  him  at  his  apartment  I  am 
informed  and  believe  that  Theodore  M.  Dewey  is  a  friend 
of  Mrs.  Clark  and  her  husband,  Admiral  J.  J.  Clark,  and 
believe  that  this  complaint  was  brought  at  their  suggestion 
and  is  another  means  of  harassing  me.  There  can  be  no 
other  explanation,  in  connection  with  this,  Mrs.  Clark  did, 
on  September  8,  1949,  say  to  me  in  the  presence  of  a  wit¬ 
ness,  ‘Your  brother  and  I  will  take  care  of  you  yet!’. 

“The  police,  acting  exceedingly  courteous  and  kind, 
called  on  my  father  and  found  absolutely  no  basis  for  this 
complaint  and  stated  that  a  report  to  this  effect  would  be 
made.  However,  due  to  this  visit  by  uniformed  policemen 
my  father  suffered  severe  cardiac  attacks  and  general 
shock,  as  he  realized  his  disowned  son  was  trying  to  take 
advantage  of  his  physical  helplessness. 

“After  caring  for  my  father  over  a  period  of  years,  I  am 
well  aware  of  the  things  which  affect  him  and  both  from  my 
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observations  are  those  of  Miss  Sinclair  and  Dr.  Sin- 

1434  clair  found  he  was  exceedingly  depressed  and  upset 
as  a  result  of  this  incident. 

“Shortly  after  the  visit  by  the  police  my  disowned 
brother,  Captain  Dewey,  after  an  absence  of  thirteen  years, 
accompanied  by  a  middle-aged  bald-headed  man  and  a  j 
woman  of  small  stature  dressed  in  black,  called  at  my  apart¬ 
ment  seeking  admission.  I  refused  them  admission  since  I 
feel  and  have  every  reason  to  feel  that  such  a  call  would 
have  had  a  dangerous  affect  on  my  father’s  life  and  I 
know  that  my  disowned  brother  knew  this  too.  From  my 
own  observation  my  disowned  brother  and  his  two  com¬ 
panions  did  not  leave  the  building  after  coming  to  my 
apartment  for  twenty  minutes.  I  watched  him  and  them 
walk  down  the  front  walkway.  I  feel  that  unless  an  injunc¬ 
tion  against  such  activities  is  issued,  I  can  expect  further 
persecution  from  Mrs.  Clark  and  Captain  Dewey.” 

The  Court:  Let  me  interrupt  myself  to  say  he  is  not 
seeking  an  injunction  in  this  action  against  Theodore 
Macrea  Dewey;  the  action  is  brought  against  Mrs.  Clark. 

Then  the  affidavit  goes  on  with  some  other  things  and 
other  proceedings  that  took  place  in  the  case. 

On  January  13, 1  think  that  is,  either  13  or  18, 1950,  the 
following  affidavit  was  filed  in  this  case  by  Theodore  M. 

Dewey,  and  I  shall  now  proceed  to  read  that  affidavit  to 
you. 

(Beading) 

1435  “District  of  Columbia:  SS  j 

“Theodore  Macrea  Dewey,  being  first  duly  sworn 
according  to  law,  deposes  and  says : 

“That  he  lives  with  his  wife  at  premises  4836  Bradley 
Boulevard,  Chevy  Chase  15,  Maryland;  that  he  is  a  captain 
in  the  United  States  Naval  Reserve,  but  not  now  on  active 
duty;  that  he  has  returned  to  civilian  life  and  is  now  en¬ 
gaged  in  business  in  the  District  of  Columbia;  that  he  is 
a  brother  of  the  plaintiff,  Edward  B.  Dewey;  that  he  knows 
Selma  0.  Sinclair  who  has  filed  certain  affidavits  in  the 
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above  action;  that  be  bas  read  tbe  second  affidavit  of  tbe 
plaintiff,  and  tbe  second  affidavit  of  tbe  said  Selma  0.  Sin¬ 
clair  filed  herein;  that  be  also  knows  tbe  defendant  Shan¬ 
non  Clark  and  her  husband,  Rear  Admiral  J.  J.  Clark, 
having  met  them  for  tbe  first  time  around  tbe  first  part  of 
September,  1949. 

“That  some  years  ago  bis  brother  became  engaged  to 
tbe  said  Selma  0.  Sinclair;  that  for  various  reasons  affiant 
expressed  disapproval  of  tbe  engagement,  which  antago¬ 
nized  bis  brother,  tbe  said  Selma  0.  Sinclair  and  affiant’s 
father,  Commander  Theodore  Gibbs  Dewey,  United  States 
Navy  (Retired) ;  that  affiant’s  father  was  then  of  rather 
advanced  age;  now  over  ninety  years  (and  apparently  was 
influenced  by  bis  brother  (plaintiff)  and  tbe  said  Selma 
Sinclair,  with  tbe  result  that  there  was  precipitated  a 
breach  in  tbe  family  relationship. 

1436  “That  during  tbe  summer  of  1949  be  noted  from 
certain  newspaper  items  published  in  tbe  District 
of  Columbia  that  defendant  apparently  owned  premises 
2500  Massachusetts  Avenue,  N.W. ;  that  tbe  plaintiff  and 
affiant’s  father  resided  therein;  that  knowing  that  he  would 
not  be  permitted  access  to  plaintiff’s  apartment  for  the 
purpose  of  visiting  his  father,  he  called  upon  the  Clarks 
around  the  first  week  in  September,  1949,  and  met  them 
for  the  first  time,  and  endeavored  to  ascertain  if  they  had 
any  knowledge  as  to  the  condition  of  his  father’s  health  or 
whether  or  not  he  was  being  properly  cared  for;  that  the 
Clarks  were  unable  to  advise  him  as  to  whether  his  father 
in  general  was  being  properly  cared  for  or  not  but  did 
advise  him  that  apparently  he  had  been  neglected  over 
Labor  Day  week  end  in  that  he  had  been  left  unattended 
for  a  considerable  period  of  time. 

“That  affiant  wrote  to  his  uncle,  Fred  A.  Howland,  who 
is  the  husband  of  his  father’s  sister,  making  inquiry  as  to 
how  he  could  properly  make  contact  with  affiant’s  father; 
that  affant’s  uncle  wrote  to  a  certain  congressman,  as  a 
result  of  which  a  contact  was  made  with  the  Metropolitan 
Police  Department  with  the  request  that  an  investigation 
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be  made  in  respect  of  the  welfare  of  affiants  father;  that  on 
or  about  October  4,  Corporal  Robert  W.  Smith  of  the  13th 
Precinct,  accompanied  by  Private  Robert  R.  Callow,  went 
to  Apartment  6,  2500  Massachusetts  Avenue,  North- 

1437  west,  and  interviewed  affiant’s  father,  after  which 
a  final  report  dated  October  4,  1949,  copy  of  which 

is  attached  hereto  as  Exhibit  A  and  expressly  made  a  part 
hereof,  was  made. 

“That  after  the  rendition  of  the  report,  affiant  talked 
to  Corporal  Robert  W.  Smith  and  explained  to  him  that  he 
had  been  refused  the  right  to  visit  his  father  over  a  con¬ 
siderable  period  of  time,  was  vitally  concerned  about  his 
father’s  welfare  and  would  like  to  be  accorded  an  oppor¬ 
tunity  to  visit  him;  that  the  said  Corporal  Smith  advised 
affiant  that  based  upon  his  observations  and  discussions 
with  affiant’s  father  and  with  the  plaintiff,  he  felt  that 
affiant’s  father  would  be  very  happy  to  see  him. 

“That  accordingly,  on  or  about  October  13,  1949,  affiant 
and  his  wife,  accompanied  by  Captain  Ethelbert  Watts, 
U.S.N.,  who  is  the  husband  of  Elizabeth  Lee  Watts,  affiant’s 
first  cousin  and  a  niece  of  affiant’s  father,  went  to  plaintiff’s 
apartment  around  2 :30  in  the  afternoon  and  knocked  on  the 
door;  that  affiant’s  brother  came  to  the  door  and  inquired 
who  was  there,  that  affiant  replied,  “It  is  Theodore;  I 
would  like  to  see  dad.”  That  plaintiff  then  opened  the  door 
about  six  inches  and  looked  the  parties  over  and  then  shut 
the  door  in  their  faces  without  saying  a  word ;  that  affiant 
and  his  party  then  left;  that  there  was  no  disturbance  of 
any  kind;  that  on  the  contrary  affiant  and  his  party  con¬ 
ducted  themselves  in  a  quiet  and  orderly  manner; 

1438  affiant  denies  that  defendant  *  during  the  past  several 
months  has  collaborated  and  cooperated’  with  hiTti 

as  a  part  of  4  defendant’s  program  and  scheme  of  harass¬ 
ment  and  molestation  so  as  to  make  the  occupancy  of 
Apartment  No.  6  unbearable  for  plaintiff  and  his  father’; 
and  alleges  on  the  contrary  that  the  investigation  of  the 
welfare  of  his  father  was  a  result  of  his  uncle’s  activity 
as  hereinbefore  related,  that  neither  of  the  Clarks  sug- 
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gested  it  or  participated  in  it  in  any  way  whatsoever;  and 
that  he  did  so  solely  because  of  his  interest  in  his  father.” 

The  Court:  I  read  those  two  affidavits  to  you,  not  for 
the  purpose  of  establishing  the  truth  of  anything  said  in 
either  one  of  them,  but  because  in  the  course  of  this  trial 
thus  far  some  evidence  has  been  adduced  or  questions 
asked,  and  so  on,  concerning  the  affidavit  of  Theodore 
Macrea  Dewey  as  filed  in  that  case. 

I  came  to  the  conclusion  that  you  should  have  that  affi¬ 
davit  in  its  entirety  and  its  contents,  because  it 

1439  seems  to  me  the  two  should  be  taken  together  for 
the  weight,  in  its  entirety,  and  it  is  for  you  to  say 

when  you  come  to  your  deliberations  in  the  matter.  Counsel 
may  or  may  not  discuss  it  in  their  argument.  Whether  they 
think  it  important,  I  don’t  know,  but  for  my  purposes  I  do 
not  believe  you  should  have  only  a  part  of  that  information. 
Have  you  any  rebuttal  evidence,  Mr.  Clark? 

Mr.  Clark:  Yes,  I  have. 

Captain  Dewey,  will  you  please  take  the  stand? 
Whereupon — 

THEODORE  MACREA  DEWEY 

took  the  stand,  and  having  been  previously  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Clark: 

Q.  Captain  Dewey,  you  started  to  work  for  the  Travel¬ 
lers  Insurance  Company  in  1932 ;  are  you  still  employed  by 
them?  A.  I  am. 

Q.  Have  you  continually  been  employed  by  them?  A. 
Yes. 

Q.  Since  that  date?  A.  Yes,  with  the  exception  when  I 
was  on  active  duty  in  the  Naval  Reserve. 

Q.  And  were  you  employed  by  the  Travellers  Insurance 
Company  in  April  of  1936?  A.  I  was. 

1440  Q.  Captain  Dewey,  did  you  ever  during  the  month 
of  April  1936  go  to  the  Travellers  Insurance  Com- 
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pany  early  in  the  morning  to  work  and  return  to  your  apart¬ 
ment  for  breakfast?  A.  I  did  not 

Q.  Have  you  ever  made  a  practice  of  returning  from 
work  to  the  apartment  for  breakfast?  A.  I  never  had. 

Q.  And  on  the  date  and  time  that  has  been  indicated  by 
the  evidence  as  the  morning  that  you  were  banished  from 
your  father’s  home,  can  you  say  whether  you  did  or  did 
not  go  to  work  first  and  return  back  to  the  apartment  for 
breakfast?  A.  I  did  not  go  to  work  first. 

Q.  Captain,  did  you  ever  at  any  time  discuss  with  your 
brother,  Edward  Bradley  Dewey,  or  with  your  father  or 
with  both  of  them  together,  the  purchase  of  an  insurance 
endowment  policy  for  you  out  of  your  half  of  your  mother’s 
estate?  A.  I  certainly  did  not. 

Q.  Or  the  purchase  of  any  endowment  policy  on  your 
behalf  by  your  father?  A.  No,  I  did  not. 

Q.  Did  you  ever  on  any  occasion,  Captain,  talk  to  your 
brother  Edward  and  your  father,  or  either  of  them,  con¬ 
cerning  the  dividing  of  your  mother’s  property  up  between 
you?  A.  I  never  did. 

1441  Q.  That  is,  prior  to  your  father’s  death?  A.  I 
did  not. 

Q.  Did  you  discuss  dividing  your  mother’s  property  be¬ 
tween  you  prior  to  your  father’s  death?  A.  I  did  not. 

Q.  I  call  your  attention  to  an  incident  testified  to  in 
which  you  had  a  conversation  with  your  brother  Edward 
concerning  having  your  father  committed  so  you  and  he 
could  get  control  of  your  father’s  property;  did  such  oc¬ 
currence  ever  take  place  during  your  father’s  lifetime?  A. 
It  did  not. 

Q.  Did  you  ever  suggest  that  your  father  be  adjudicated? 
A.  No,  certainly  not. 

Q.  Or  that  you  and  Edward  take  control  of  his  property? 
A.  No. 

Q.  Or  that  you  were  better  qualified  to  make  investments 
than  your  father?  A.  I  did  not. 

Q.  You  have  heard  the  testimony,  Captain  Dewey,  about 
a  letter  which  you  wrote  to  your  father  from  North  Caro- 
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lina  regarding  the  birth  of  a  child  to  a  girl  down  there; 
will  you  explain  to  His  Honor  and  the  lady  and  gentlemen 
of  the  jury  just  what  was  in  that  letter,  according  to  your 
best  recollection?  Just  before  that,  did  you  keep  a  copy? 
A.  I  did  not. 

1442  Q.  It  was  a  personal  letter  to  your  father?  A.  A 
personal  letter,  written  in  longhand. 

Q.  What  did  you  say  in  that  letter  to  your  father;  can 
you  place  the  approximate  date  of  that  letter?  A.  It  was 
sometime  in  1930.  I  think  fairly  early  in  the  summer — no, 
perhaps  about  the  middle  of  the  summer,  because  it  was 
quite  hot  at  that  time. 

Q.  Of  1930?  A.  As  nearly  as  I  can  remember,  I  think 
1930. 

Q.  Will  you  explain  now  what  you  wrote?  A.  Would 
it  be  permissible  for  me  to  give  a  slight  background  before 
that  (addressing  the  Court)  ? 

Mr.  Hilland :  Let’s  find  out  what  he  is  asking  about,  Your 
Honor. 

The  Witness :  I  want  to  explain  how  it  happened  that  I 
met  this  girl. 

The  Court:  No,  I  think  he  is  entitled  to  do  that. 

Mr.  Clark:  Very  well. 

By  Mr.  Clark: 

Q.  In  your  own  words,  will  you  explain  the  background 
prior  to  writing  this  letter? 

The  Court:  (Addressing  the  witness)  Let’s  not  have  a 
long  story  but  enough  to  show  the  background. 

That  is  why  you  want  to  tell  about  it? 

The  Witness :  I  want  to  state  how  I  happened  to 

1443  meet  this  girl. 

The  Court:  Go  ahead. 

The  Witness :  When  I  first  went  to  North  Carolina  I  was 
living  at  the  Washington-Duke  Hotel  with  William  F. 
Lickle  and  we  were  taking  most  of  our  meals  out,  and  went 
to  a  boarding  house  on  the — 
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Mr.  Clark  (interposing) :  Get  right  to  it.  Did  you  have 
your  meals  there,  and  do  you  remember  the  name  of  the 
house  ? 

The  Witness:  I  don’t  think  it  had  any  particular  name, 
but  it  was  run  by  a  woman  who  had  a  girl  there  by  the 
name  of  Nora,  about  16  or  17  years  old,  by  the  name  of 
Nora  Mae. 

The  Court:  By  the  name  of  what? 

The  Witness:  Nora  Mae. 

We  ate  there  quite  frequently  and  on  several  occasions 
both  Mr.  Lickle  and  I  took  this  young  lady  out  for  a  drive 
after  we  finished  dinner. 

I  think  it  was  in  1926  when  that  started,  or  sometime  in 
1927  she  left  and  went  to  Florida  to  visit  her  grand¬ 
parents — 

Mr.  Clark:  (interposing)  Never  mind  that.  You  were 
not  in  Florida;  you  were  in  North  Carolina. 

The  Witness :  But  she  was  down  there  for  a  considerable 
period,  over  a  year  or  a  year  and  a  half. 

By  Mr.  Clark: 

Q.  During  the  time  she  was  in  Florida  did  you  see  her? 
A.  I  didn’t  at  all  and  had  no  communication  with 
1444  her  until  one  Sunday,  while  playing  golf  at  the  Hope 
Valley  Country  Club,  and  the  caddy  master  came  out 
and  said — 

Mr.  Hilland :  I  object  to  what  he  said. 

The  Court :  I  overrule  your  objection.  I  thought  that  was 
the  real  reason  for  his  explanation. 

The  Witness  (Continuing) :  The  caddy  master  said  there 
was  a  long  distance  call  at  the  clubhouse  by  someone  who 
first  asked  for  Mr.  Lickle  and  when  he  could  not  be  located 
he  had  come  to  get  me. 

It  was  a  call  from  Greensboro,  North  Carolina  from  this 
Nora  Mae.  She  said,  “Tate,  I  have  got  to  see  you;  can’t 
you  come  to  Greensboro?” 

It  was  a  matter  of  60  miles  but  she  said  it  was  a  matter 
of  life  and  death,  and  finally  I  agreed  to  go.  She  said  she 
would  be  in  the  lobby — I  don’t  remember  the  name  of  it 
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now,  in  Greensboro,  but  I  drove  to  Greensboro  to  the  hotel 
and  found  her  sitting  in  the  lobby. 

I  said,  “What  is  the  trouble  ?”  She  said,  “I’m  going  to 
have  a  baby.” 

I  said,  “Isn’t  that  nice?”  She  said,  “I  have  been  having 
labor  pains  since  this  morning.” 

I  said  we  have  got  to  find  a  doctor  and  do  something 
about  it.  It  was  Sunday  afternoon.  I  finally  located  one 
in  the  outskirts  and  we  went  out  and  explained  the  situa¬ 
tion.  He  said,  “Bring  her  in  and  I  will  look  her 

1445  over,”  and  he  said,  “There  is  no  question  that  she 
will  have  the  baby  very  shortly.” 

I  said,  “Gosh,  what  will  we  do?”  He  said  as  it  happened 
he  had  a  visitor  coming  there  to  have  dinner  with  him  that 
day  and  he  suggested  taking  her  to  the  Florence  Crittenden 
Home,  which  I  did. 

She  remained  in  the  car  and  I  walked  in  and  told  the 
story,  which  incidentally,  I  don’t  think  she  believed — 

Mr.  Clark  (interposing) :  You  told  them  the  story? 

The  Witness:  Yes. 

Mr.  Clark:  As  a  result  did  they  take  her  in? 

The  Witness :  No,  they  did  not.  They  required  a  fairly 
large  amount  of  money,  at  least  $75  or  $100.  Also  the  girl 
would  have  to  agree  to  stay  there  for  a  perior  of  time, 
either  six  or  eight  months  after  the  baby  was  born,  but 
the  girl  told  them  she  wanted  to  get  out  after  the  baby  was 
bom. 

Then  the  thought  occurred  to  me  that  there  was  a  Catho¬ 
lic  hospital  in  town.  We  went  there  and  I  located  the 
Mother  Superior,  I  believe  that  is  who  was  in  charge ;  I  am 
not  a  Catholic  myself. 

Mr.  Clark  (interposing) :  You  talked  to  the  person  in 
charge? 

The  Witness :  Yes.  She  listened  to  my  story  and  she  said 
to  bring  her  in.  She  asked,  “Has  she  any  money?”  and  I 
told  her  she  had  $5.  She  said  even  so  they  would  take  her  in 
but  ordinarily  they  would  like  to  have  the  cost  of  the 

1446  delivery  room. 
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I  asked  her  how  much  that  was,  and  I  can’t  remember 
whether  she  said  $15  or  $18,  but  I  said,  “If  that  is  all, 
fine.” 

I  gave  her  the  amount,  and  brought  the  girl  in.  I  then 
returned  to  Durham.  The  child  was  bom  about  an  hour 
after  I  got  her  to  the  hospital. 

By  Mr.  Clark: 

Q.  And  that  is  the  first  time  you  had  seen  Nora  Mae 
since  she  went  to  Florida?  A.  Yes,  for  at  least  a  year  or 
a  year  and  a  half  previously.  It  might  have  been  longer 
than  that. 

Q.  Did  you  write  your  father  then?  A.  I  wrote  him  in 
great  detail.  I  thought  it  was  an  interesting  experiences 
and  thought  he  would  like  to  hear  about  it. 

Q.  Did  you  give  any  indication  that  you  were  the  father 
of  the  child?  A.  No,  certainly  not.  If  I  had  been  the 
father  of  the  child  I  wouldn’t  have  written  the  letter. 

Q.  You  knew  he  wouldn’t  have  approved?  A.  Naturally. 

Q.  Did  you  ask  your  father  for  any  money  on  that  oc¬ 
casion?  A.  I  did  not. 

Q.  Do  you  deny  that  you  asked  him  for  $100  or 
1447  more?  A.  Most  emphatically. 

Q.  Have  you  ever  heard  of  Nora  Mae  since?  A. 
Yes,  I  heard  of  her  just  one  other  time.  After  she  had  the 
baby  she  came  over  to  Durham  and  I  believe  Mr.  Lickle 
advanced  her  enough  money  to  get  back  to  Florida. 

Q.  And  you  were  not  the  father  of  the  child?  A.  No,  I 
was  not. 

Q.  Captain  Dewey,  the  relationship  with  “M.H.”  has 
come  out  recently  in  testimony;  will  you  explain  to  the 
Court  and  jury — I  think  you  have  explained — 

The  Court:  Wait  a  minute.  What  do  you  want  him  to 
explain? 

Mr.  Clark:  There  has  been  some  indication  that  some¬ 
thing  was  secretive  about  this  “M.H.” 

The  Court :  I  know  that. 
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Mr.  Clarke  I  want  him  to  testify  as  to  “M.H.,”  the  fact 
that  that  is  a  mere  nickname  and  I  want  him  to  clarify  the 
whole  thing. 

The  Court:  That  is  all  right,  but  he  has  testified  as  to 
his  association  with  her. 

Mr.  Clark:  No,  it  is  not  clear  by  the  evidence. 

The  Court :  Go  ahead. 

The  Witness:  That  was  a  nickname  by  which  all  her 
friends  knew  her. 

1448  By  Mr.  Clark: 

Q.  She  was  the  wife  of  a  friend?  A.  Her  name  is 
Mary  Hemsley  Oyster  and  she  was  called  “M.H.”  by  her 
first  two  initials. 

Q.  And  always  referred  to  by  that?  A.  Was  and  still 
is. 

Q.  Your  father  knew  her  by  that  name?  A.  Yes. 

Q.  Was  there  any  secret  from  your  father  concerning 
you  and  your  association  with  her?  A.  Absolutely  none. 

Q.  Going  back  to  the  letter  you  wrote  your  father  from 
North  Carolina;  did  your  father  write  back  and  tell  you 
to  come  home,  that  he  would  give  you  bed  and  board  but 
he  was  not  going  to  give  you  any  money?  A.  No. 

Q.  Did  you  ever  receive  a  letter  from  your  father  order¬ 
ing  you  back  home?  A.  I  never  did. 

Q.  Did  you  ever  speak  of  this  incident  down  in  North 
Carolina — 

The  Court:  What  incident? 

The  Witness:  Yes,  we  did  frequently  when  I  took  him 
to  Vermont. 

By  Mr.  Clark: 

1449  Q.  When  was  that?  A.  The  summer  of  1930. 

Q.  Summer  of  1930?  A.  The  summer  of  1930. 

The  Court:  The  same  summer  this  incident  was? 

The  Witness :  I  believe  in  my  direct  I  said  I  thought  it 
was  1929,  but  my  memory  is  being  refreshed  by  the  checks 
Mr.  Hilland  showed. 
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By  Mr.  Clark: 

Q.  When  you  went  up  there  did  you  talk  about  this 
episode  of  the  birth  of  the  child  in  North  Carolina?  A. 
Yes,  I  told  the  incident  to  my  aunt  in  the  presence  of 
father. 

Mr.  Hilland:  I  object.  It  is  immaterial. 

The  Court:  I  sustain  the  objection. 

By  Mr.  Clark: 

Q.  Did  your  father,  during  the  time  you  were  in  Vermont, 
after  this  occurred,  ever  seem  indignant, or  angry  with  you 
for  that?  A.  No. 

Q.  Nor  did  he  ever,  until  the  time  when  you  were  evicted 
from  his  apartment,  ever  criticize  you  for  that  episode? 
A.  He  did  not. 

Q.  There  has  been  some  testimony  regarding  the  time 
you  went  to  Walter  Reed  Hospital  in  the  spring  of 
1450  1936, 1  think  you  said  you  went  there  in  February? 

A.  Correct. 

Q.  Were  you  assigned  a  room?  A.  In  Ward  8,  the 
surgical  ward. 

Q.  Did  you  have  a  private  room?  A.  I  did. 

Q.  You  went  in  under  what  status?  A.  The  Veterans 
Administration. 

Q.  Would  you  be  entitled  to  that  room?  A.  Not  ordi¬ 
narily,  no. 

Q.  Was  the  room  vacant  at  that  time?  A.  Yes. 

Q.  And  you  were  told  you  could  occupy  it?  A.  Correct. 

Q.  How  long  were  you  there  in  that  private  room?  A. 
About  one  week. 

Q.  Were  you  operated  on?  A.  I  was. 

Q.  And  when  were  you  operated  on?  A.  I  think  it  was 
the  day  following  my  admission  to  the  hospital.  That 
would  be  the  18th. 

Mr.  Hilland:  This  not  in  rebuttal  to  anything  we  have 
offered. 

The  Court:  No,  moreover  he  has  testified  to  it. 
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Mr.  Clark:  I  am  trying  to  show  these  parties — 

1451  The  Court:  You  can  ask  about  that. 

Mr.  Hilland:  You  can  ask  whether  or  not  he  told 
such  stories  at  home. 

The  Court:  And  whether  they  occurred  or  not. 

By  Mr.  Clark : 

Q.  When  you  returned  home  from  the  hospital,  did  you 
ever  discuss  with  your  father  any  parties  in  Walter  Reed 
Hospital?  A.  I  did  not. 

Q.  Did  you  discuss  with  him  the  fact  you  had  met  three 
beautiful  nurses?  A.  I  may  have  mentioned  that  there 
were  some  attractive  nurses  in  the  hospital. 

Q.  Did  you  mention  the  fact  that  you  had  a  private 
room?  A.  I  may  have  done  so;  I  probably  did. 

Q.  Did  you  ever  tell  your  father  you  had  drinking  parties 
in  Walter  Reed  Hospital?  A.  No,  certainly  not. 

Q.  Did  that  ever  occur,  as  a  matter  of  fact?  A.  It  did 
not. 

Q.  Now,  the  testimony  of  your  brother  has  been  that  there 
was  a  Miss  West  or  Miss  Swann,  do  you  know —  A.  (In¬ 
terposing)  My  present  wife,  who  at  that  time  was  known  as 
Mary  Swann  West. 

Q.  Prior  to  your  marriage?  A.  She  was. 

1452  Q.  Did  you  ever  tell  your  father  that  she  was  a 
woman  who  could  drink  seven  men  under  the  table? 

A.  I  certainly  did  not. 

Q.  Did  your  father  ever  criticize  you  prior  to  1936  for 
the  use  of  blasphemy?  A.  He  did  not. 

Q.  Particularly  did  he  object  to  your  use  of  the  words 
“Christ”  or  “Jesus  Christ”?  A.  He  did  not. 

Q.  Did  you  use  such  words  in  his  presence?  A.  I  don’t 
recall  that  I  ever  did. 

Q.  Did  he  ever  object  to  your  using  profanity  over  the 
telephone?  A.  No. 

Q.  Did  he  ever  object  to  your  excessive  drinking  in  the 
apartment?  A.  He  never  did. 
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Q.  Did  you,  as  a  matter  of  fact,  drink  excessively  in  the 
apartment?  A.  I  did  not. 

Q.  And  now,  there  has  been  testimony  that  over  a  period 
of  years  subsequent  to  April  1936,  up  until  1944,  and  at  a 
later  date  that  ran  to  1949,  that  you  would  follow  Miss  Sin¬ 
clair  at  a  distance  of  about  a  block  without  approach- 

1453  ing  her;  did  that  ever  occur?  A.  It  never  occurred. 

Q.  Did  you  ever  stalk  Miss  Sinclair?  A.  I  never 
did. 

Q.  Did  you  appear  at  the  George  Washington  Hospital 
at  a  time  when  she  was  hospitalized  there  in  June  of  1936? 
The  Court:  1935. 

Mr.  Clark :  1935 ;  and  stare  in  at  her,  through  her  open 
door? 

The  Witness:  No. 

By  Mr.  Clark: 

Q.  Did  you  ever  go  to  the  hospital?  A.  No. 

Q.  Did  you  ever  follow  her  in  your  automobile?  A.  I 
never  did. 

Q.  Did  you  ever  call  her  on  the  telephone?  A.  No. 

Q.  Did  you  ever  look  at  her  or  anybody  else  with  a 
vacant  stare  in  your  face?  A.  I  never  did. 

Q.  Did  you  ever  go  to  Wardman  Park  Hotel  and  go  to 
the  door  of  her  room  and  stare  in  at  her?  A.  I  never  did. 
I  never  knew  she  lived  at  the  Wardman  Park  Hotel. 

Q.  Your  father  complained  at  the  time  he  banished 

1454  you  of  gas  pains  on  certain  occasions  and  gas  on  his 
stomach?  A.  I  have  heard  him  complain  of  a  little 

ga§  on  his  stomach. 

Q.  Is  it  not  a  fact  or  is  it  a  fact  he  had  those  on  other 
occasions?  A.  Yes,  he  had  been  having  them  from  time  to 
time ;  as  he  grew  older  he  would  have  a  little  stomach  dis¬ 
comfort  and  take  bicarbonate  of  soda,  and  that  was — 

Q.  That  was  when  he  was  in  the  hospital?  A.  Yes. 

Q.  From  time  to  time  he  would  have  gas  pains  and  take 
soda  for  it?  A.  Yes. 
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Q.  How  long  had  he  been  having  those  gas  pains?  A. 
I  can’t  recall  how  long  he  had  them,  but  quite  a  little  time 
before  then  he  had  a  little  discomfort. 

Q.  For  a  number  of  years  before  that  incident  or  a  num¬ 
ber  of  months?  A.  I  would  say  definitely  more  than  a 
number  of  months  but  where  they  were  not  very  severe, 
those  things  don’t  make  much  impression  on  you. 

Q.  Do  you  remember  when  he  was  at  the  Army  and  Navy 
Club  if  he  had  gas  pains?  A.  I  don’t  recall  any  specific 
instances. 

Q.  You  knew  of  course  he  would  have  bleeding? 

1455  A.  Yes,  I  knew  that. 

Q.  Didn’t  you  testify  he  had  it  in  1933?  A.  Yes, 
when  we  were  on  our  last  trip  to  Vermont. 

Q.  And  did  you  cut  your  trip  short  because  of  that?  A. 
Yes. 

Q.  Captain,  do  you  harbor  any  resentment  towards  your 
father? 

Mr.  Hilland:  I  object. 

The  Court :  Sustained. 

Mr.  Clark:  No  further  questions. 

Cross-Examination 

By  Mr.  Hilland: 

Q.  Mr.  Dewey,  at  the  time  your  father  threw  you  out, 
how  old  were  you?  A.  Let’s  see,  that  is  1936.  I  was  about 
— that  is  about  14  years  ago,  isn’t  it? 

Q.  Fifteen.  A.  Fifteen  years  ago,  I  was  40  years  of 
age. 

Q.  Forty  years  of  age?  You  testified  in  your  case  in 
chief  that  you  did  leave  in  the  morning.  A.  Right. 

Q.  And  that  you  did  not  have  breakfast  there.  A.  Right. 
Q.  That  you  had  breakfast  at  the  S.  &  W.  A. 
Right. 

1456  Q.  So  you  agree  it  was  in  the  morning  when  you 
left?  A.  Oh,  yes. 

Q.  From  the  time  you  left  your  father’s  house  that 
morning  until  October  14, 1949,  when  you  went  to  the  door 


of  his  apartment  at  2500  Massachusetts  Avenue,  did  you 
ever  go  to  his  door  again?  A.  I  did  not. 

Q.  And  so,  in  that  13^4  years  you  never  attempted  to 
go  to  his  door?  A.  I  did  not. 

Q.  At  the  time  he  changed  the  designation  of  the  bene¬ 
ficiary  or  requested  a  change  of  beneficiary  under  his  in¬ 
surance  policy  on  July  20, 1936, 1  believe  you  testified  Fred 
Howland  called  or  wrote  you  about  that.  A.  I  don’t  know 
whether  he  called  or  wrote. 

Q.  As  a  result  of  his  communication  you  went  to  Ver¬ 
mont?  A.  I  did. 

Q.  As  a  result  of  your  going  to  Vermont,  Fred  Howland 
came  to  Washington?  A.  Yes. 

Q.  To  see  your  father  for  the  purpose  of  interceding  on 
your  behalf?  A.  Correct. 

Q.  When  he  went  to  your  father’s  home,  did  you  go  with 
him?  A.  I  did  not. 

1457  Q.  To  see  your  father  for  the  purpose  of  inter¬ 
ceding  on  your  behalf?  A.  Correct. 

Q.  When  he  went  to  your  father’s  home,  did  you  go  with 
him?  A.  I  did  not. 

Q.  Mr.  Dewey,  do  you  admit  you  followed  your  father 
and  brother  after  you  were  put  out  of  your  father’s  apart¬ 
ment?  A.  I  certainly  do,  because  I  never  did. 

Q.  Did  you  ever  see  your  father  after  you  were  put  out 
of  his  apartment?  A.  Once. 

Q.  Where?  A.  He  was  then  living  at  2001  Massachu¬ 
setts  Avenue.  I  was  in  my  car.  He  was  walking,  and  I 
couldn’t  turn  around  in  time. 

Q.  Who  was  with  you  on  that  occasion  ?  A.  I  was  alone, 
as  I  recall. 

Q.  Did  you  ever  see  him  from  the  time  you  were  put  out 
of  his  apartment  until  he  moved  to  2500  Massachusetts 
Avenue?  A.  Yes,  one  other  time  I  saw  him. 

Q.  Where?  A.  At  the  Trans  Lux  Theater  in  August 
1940. 

Q.  When?  A.  In  the  evening,  right  after  supper 

1458  time. 
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Q.  Did  you  approach  him?  A.  I  did  not.  He  was  rather 
close  to  me  and  then  was  called  away. 

Q.  Did  you  say  anything  to  him?  A.  I  didn’t  have  a 
chance. 

Q.  Did  you  go  up  close  to  him?  A.  I  was  quite  close — 
he  was  quite  close  to  me.  I  think  if  I  can  tell  about  the 
incident  in  my  own  words — 

The  Court :  You  can. 

By  Mr.  Hilland: 

Q.  What  do  you  mean?  A.  My  wife  and  her  mother  had 
dinner.  Mrs.  Dewey  and  I  got  seats  together.  Mrs.  West 
had  a  seat  behind  us. 

A  little  later,  I  heard  a  voice  say,  “Dad,  don’t  go  there.” 
He  had  started  in  to  a  seat  and  Miss  Sinclair  called  to  him 
and  caught  him  by  the  coat  and  pulled  him  back. 

I  didn’t  go  up  to  speak  to  father  because  I  didn’t  think  a 
public  theater  was  the  place  to  create  a  scene. 

Q.  And  when  was  that?  A.  August,  1940. 

Q.  You  thought  it  would  create  a  scene  if  you  went  up 
and  spoke  to  your  father?  A.  I  definitely  did,  with  the 
other  two  being  present 

Q.  At  any  other  time  and  place  did  you  see  him, 
1459  after  he  put  you  out  of  his  apartment?  A.  I  can’t 
recall  seeing  him  any  other  time  except — no,  I  was 
going  to  say — 

Q.  Did  you  see  him  when  he  lived  at  the  Shoreham  Hotel? 
A.  I  did. 

Q.  Did  you  go  there?  A.  Yes. 

Q.  What  did  you  go  there  for?  A.  To  talk  to  the  man¬ 
ager. 

Q.  Did  you  talk  to  him?  A.  Yes. 

Q.  As  long  as  Mr.  Moore  would  listen  to  you?  A.  As 
long  as  I  listened  to  him. 

Q.  Did  you  go  near  your  father’s  apartment?  A.  I  did 
not 

Q.  Did  you  talk  to  anybody  else  while  he  was  living  at 
the  Shoreham  Hotel?  A.  I  did  not 
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Q.  Didn’t  yon  used  to  sit  around  the  lobby  when  your 
father  and  brother  lived  there?  A.  No. 

Q.  Do  you  deny  you  were  standing  outside  of  the  Shore- 
ham,  as  your  brother  testified,  when  he  and  his  father 
came  out?  A.  Very  definitely,  I  deny  it. 

1460  Q.  When  your  father  moved  to  2500  Massachusetts 
Avenue,  didn’t  you  follow  him  and  found  him  living 

there?  A.  No. 

Q.  You  went  to  see  Mr.  Corbin.  A.  I  went  after  I  had 
been  to  see  Mrs.  Clark. 

Q.  Mr.  Corbin  owned  the  apartment  house  before  Mrs. 
Clark.  A.  So  Mrs.  Clark  informed  me. 

Q.  So  you  went  to  see  Mr.  Corbin?  A.  Yes. 

Q.  And  where  did  you  go  to  see  him?  A.  I  went  over 
to  Virginia  to  see  Mr.  Corbin. 

Q.  He  was  the  manager  for  Thomas  J.  Fisher  &  Com¬ 
pany.  A.  I  don’t  know  that  he  was. 

Q.  Didn’t  you  testify  on  cross-examination  that  you  went 
to  see  Mr.  Brent  of  the  Thomas  J.  Fisher  &  Company?  A. 
I  don’t  recall. 

Q.  Didn’t  you  testify  to  that?  A.  I  may  have  but  I  don’t 
recall. 

Q.  Now,  didn’t  you  go  to  see  Mr.  Brent  of  Thomas  J. 
Fisher  &  Company?  A.  I  don’t  recall.  It  is  possible. 

Q.  You  know  Thomas  J.  Fisher  &  Company  was  the 
agent  for  Mr.  Corbin?  A.  Not  until  Mr.  Corbin  told 
me. 

1461  Q.  You  know  Mr.  Brent?  A.  I  have  no  recollec¬ 
tion —  * 

Q.  (Interposing)  You  went  to  see  Mr.  Brent.  A.  I  have 
no  recollection  of  doing  so  until  you  brought  it  up. 

Q.  When  I  cross-examined  you  before  you  stated  you 
had  gone  to  see  Mr.  Brent  at  the  Thomas  J.  Fisher  &  Com¬ 
pany.  A.  I  might  have. 

Q.  You  said  you  did  go  and  talk  to  Mr.  Brent.  A.  I  have 
a  hazy  recollection  of  talking  to  somebody,  but  the  name 
Brent  does  not  register  very  well. 
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Q.  And  it  was  after  they  moved  to  2500  Massachusetts 
Avenue  that  you  did  that?  A.  I  don’t  know.  Are  you  sure 
this  came  out  in  cross-examination? 

Q.  Do  you  want  to  be  shown  it  did?  A.  No,  I  was  just 
wondering. 

Q.  Do  you  deny  that  you  did?  A.  No. 

Q.  After  Mr.  Corbin  sold  this  building  to  Mrs.  Clark, 
you  went  to  see  her.  A.  After  I  got  out  of  the  Navy. 

Q.  You  testified  on  October  13,  1949.  A.  Correct. 

Q.  That  was  the  first  and  only  time  you  ever  went 

1462  to  his  door  after  you  were  put  out,  and  you  went 
that  time  because  Corporal  Robert  M.  Smith,  after 

he  had  been  there  told  you  you  could  see  your  father. 

The  Court:  Mr.  Hilland,  much  of  your  interrogation  is 
not  responsive  to  the  rebuttal  on  direct.  I  had  not  inter¬ 
rupted  you  because  it  had  not  been  objected  to. 

Now,  this  Corporal  Smith  matter  has  been  gone  over  and 
I  can’t  see  any  reason  for  that. 

Mr.  Hilland :  I  won’t  press  it 

Will  Your  Honor  give  me  one  moment  or  two? 

The  Court :  Mr.  Clark,  do  you  have  any  other  witnesses 
than  Mr.  Dewey? 

Mr.  Clark :  I  have  a  possible  one  from  out  of  town,  but 
I  am  not  sure  that  he  is  here,  but  I  think  it  is  a  matter  that 
has  been  gone  over. 

The  Court :  The  reason  for  my  question  is,  I  thought  if 
you  had  no  other  witnesses,  anything  else  to  offer  in  rebut¬ 
tal 

Mr.  Clark —  (Interposing) :  No,  Your  Honor,  I  have  not. 
The  Court:  Mr.  Hilland,  have  you? 

Mr.  Hilland :  Yes,  Your  Honor,  I  have ;  at  page  253  and 
309  of  the  record  I  have  found  the  testimony  I  referred  to. 

By  Mr.  Hilland: 

Q.  I  ask  you  if  it  it  not  a  fact,  Mr.  Dewey,  that  when 
you  were  on  the  stand  on  Monday,  January  8,  1951,  under 
cross-examination,  after  I  asked  you  these  questions, 

1463  and  didn’t  you  make  these  answers : 
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“Q.  And  the  only  other  rental  agent  was  Thomas  J. 
Fisher  &  Company;  is  that  right? 

“A.  I  don’t  know  whether  there  were  other  agents  or 
not.” 

The  Court:  Where  are  you  looking? 

Mr.  Hilland:  I  said  pages  253  and  309,  bottom  of  the 
page,  Your  Honor.  May  I  proceed? 

The  Court:  Yes. 

By  Mr.  Hilland: 

Q.  (Reading)  “Q.  And  the  only  rental  agent  was  Thomas 
J.  Fisher  &  Company;  is  that  right? 

“A.  I  don’t  know  whether  there  had  been  any  other  rental 
agents  or  not.” 

I  asked  that  question  and  did  you  make  that  answer?  A. 
yes. 

Q.  (Reading)  “Q.  And  you  went  to  see  Mr.  Brent  of  that 
firm,  didn’t  you?” 

And  your  answer : 

“A.  I  did.” 

Were  you  asked  that  question  and  didn’t  you  make  that 
answer?  A.  I  did. 

Q.  Prior  to  that  time — on  page  253  didn’t  I  ask  you  these 
questions,  and  you  made  these  answers  earlier — the 
1464  stenographer  made  a  mistake,  it  is  Thomas  J. 
Fisher. 

“Q.  WTiat  was  the  name  of  the  agent  Thomas  J.  Fisher 
had  of  that  apartment? 

“A.  I  don’t  know. 

“Q.  Didn’t  you  got  to  see  him? 

“A.  No. 

“Q.  Didn’t  you  talk  to  the  manager  of  Thomas  J.  Fisher 
&  Company? 

“A.  I  imagine.  I  don’t  recall.” 

Weren’t  you  asked  those  questions  and  make  those  an¬ 
swers  at  that  point  in  your  cross-examination?  A.  I  did. 

Mr.  Hilland :  That  is  all,  Your  Honor. 
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Redirect-Examination 
By  Mr.  Clark : 

Q.  Captain  Dewey,  when  yon  were  first  asked  abont  this 
on  yonr  cross-examination  by  Mr.  Hilland,  did  yon  have 
any  recollection  of  going  to  see  Mr.  Brent?  A.  Yon  mean 
the  one  you  just  read? 

Q.  When  yon  were  first  asked  abont  it  A.  No,  I  did 
not 

Q.  Then  when  that  was  brought  to  your  attention  by 
questions  of  Mr.  Hilland,  didn’t  yon  go  to  see  Mr.  Brent  of 
Thomas  J.  Fisher  &  Company,  did  yon  do  that?  A.  I 
guess  I  did.  I  went  to  see  someone,  but  the  name 
1465  didn’t  mean  very  much  to  me. 

Q.  One  other  thing:  In  this  episode  at  the  Trans 
Lux  Theater  which  occurred  in  August  1940,  who  was  with 
your  father,  did  you  see?  A.  I  did  not  see  him  come  in. 
I  did  not  see  him  until  I  heard  this  voice. 

Q.  And  when  you  turned  around  you  say —  A.  I  saw 
Miss  Sinclair  and  my  brother  and  my  father. 

Q.  He  was  in  the  company  of  both  Edward  and  Miss  Sin¬ 
clair?  A.  He  was. 

Q.  Captain  Dewey,  were  you  a  member  of  the  Army  and 
Navy  Club  prior  to  1934;  that  is,  between  April  of  1936 
and  somewhere  about  July  1944?  A.  I  was  not 

Q.  In  order  to  see  your  father  at  the  Army  and  Navy 
Club,  not  being  a  member,  would  you  be  admitted?  A.  I 
presume  I  would  have  been  admitted  and  shown  into  the 
little  room  that  is  for  visitors. 

Q.  By  whom  would  you  be  admitted?  A.  By  one  of  the 
bellboys.  At  least  I  could  go  in.  I  could  walk  in  the  door 
and  could  get  a  bellboy  and  he  would  say,  “Wait  in  the 
reception  room.” 

Q.  And  he  would  tell  your  father  you  were  waiting?  A. 
Yes. 
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1466  Recross-Examination 

By  Mr.  Hilland : 

Q.  Did  you  go  to  see  Mr.  Brent  between  the  time  I  asked 
you  the  question  on  page  253  and  309?  A.  You  mean  since 
this  trial  has  started? 

Q.  Didn’t  you  just  testify  on  redirect  examination  that 
between  the  time  you  were  asked  the  first  set  of  questions 
and  the  time  you  were  asked  the  last  set  of  questions  you 
had  been  to  see  Mr.  Brent?  A.  If  I  did,  I  misunderstood 
you. 

Mr.  Hilland:  That  is  all,  Captain. 

The  Court:  Now  you  may  leave  the  stand. 

(Thereupon,  the  witness  left  the  witness  stand.) 

The  Court:  Mr.  Hilland,  is  that  all  you  have? 

Mr.  Clark:  I  would  want  to  renew  my  offer  of  Exhibit 
“A”  to  the  letter  from  Mrs.  Margaret  Howland. 


1468  Mr.  Hilland:  May  it  please  Your  Honor,  at  this 
time  I  would  like  to  make  a  motion  on  behalf  of  the 
defendant  caveatee  for  a  direct  verdict  on  each  and  all  of 
the  remaining  issues  involved. 

I  should  like  first  to  discuss  this  issue  of  mental  incapac¬ 
ity,  which  is  issue  No.  3. 

The  Court:  May  I  interrupt  you  on  that  phase  first  to 
ask  for  Mr.  Clark’s  view  on  it,  and  then  I  will  come  back 
to  you? 


1484  The  Court :  All  right,  I  will  hear  you,  Mr.  Hilland, 
on  the  rest  of  your  motion. 

Mr.  Hilland :  On  the  question  of  the  other  issues,  No.  4 
is  whether  or  not — 

The  Court:  Something  alleging  fraud,  isn’t  it? 

Mr.  Hilland:  That  one  is  only  fraud,  or  deceit  in  the 
alternative. 

The  Court:  Isn’t  that  the  same  thing? 
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Mr.  Hilland:  No.  5  covers  undue  influence  or  duress  or 
coercion. 

The  Court:  Well,  I  have  taken  out  duress  or  coercion. 

Mr.  Hilland:  So  the  only  thing  remaining  in  No.  5  is 
undue  influence,  and  in  No.  4  is  fraud  or  deceit. 

Now,  with  respect  to  that,  Your  Honor,  the  evi- 

1485  dence  that  we  have  produced  in  both  these  cases  is 
clearly  evidence  that  the  other  side  could  have  pro¬ 
duced,  and  was  equally  available  to  them. 

So  far  as  the  evidence  shows,  the  persons  charged  with 
undue  influence  and  fraud  and  deceit  didn’t  even  know 
that  the  testator  was  going  to  make  a  will  at  the  time  he 
made  one. 

The  Court :  But  that  is  a  question  of  fact. 

Mr.  Hilland:  Well,  there  is  no  evidence  they  did,  Your 
Honor.  What  I  am  relying  on  for  that  statement  is :  It  is 
well  established — I  called  Your  Honor’s  attention  to  the 
cases  the  other  day — the  mere  possibility  or  suspicion  that 
undue  influence  or  fraud  or  deceit  occurred  is  insufficient. 
There  has  got  to  be  some  evidence  of  it. 

Now,  in  most  of  those  cases,  as  I  pointed  out  before, 
where  the  Court  has  held  that  there  was  enough  evidence 
for  the  jury  to  infer  that,  and  find  that  there  was  actually 
undue  influence  as  they  must,  or  actually  was  fraud  or 
deceit,  are  cases  where  the  testator  was  in  his  last  days  of 
life  and  his  opportunities  for  controlling  himself  were  very 
much  limited. 

Now,  in  this  case  we  have  a  will  that  was  made  14  years 
before  he  died.  And  the  evidence  shows  that  he  was  living 
his  own  life.  He  was  taking  care  of  his  own  banking,  his 
own  investment  account.  He  was  going  to  the  club 

1486  every  day  and  associating  with  other  people.  He 
was  entirely  a  free  agent.  He  was  entering  into  all 

kinds  of  contracts  on  his  investment  account.  I  think  his 
investment  account  showed  that  on  the  14th  of  October  he 
had  six  sales  and  purchases  of  securities.  And  the  evidence 
showed  that  the  lawyer  was  not  employed  by  the  persons 
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charged  with  undue  influence.  He  was  not  known  to  them. 
He  was  not  a  friend  of  theirs. 

The  Court:  Which  lawyer? 

Mr.  Hilland:  Mr.  Leahy. 

The  Court:  All  right. 

Mr.  Hilland :  They  did  not  even  know  him ;  had  nothing 
to  do  with  him.  The  father  went  to  Mr.  Leahy,  and  appar¬ 
ently  he  had  been  there  in  connection  with  this  trouble. 
According  to  the  plaintiff,  Mr.  Leahy  called  him  in  there 
for  this  conference  on  October  21,  which  was  eight  days 
before  this  will  was  drawn. 

The  Court :  I  thought  the  Leahy  conference  was  in  1937. 
Am  I  wrong? 

Mr.  Hilland:  No,  the  letter  was  in  1937.  Mr.  Leahy  had 
no  idea  of  the  date  of  that  conference.  You  remember,  he 
said  he  couldn’t  refresh  his  recollection,  because  he  had 
stored  his  old  files  in  the  basement  of  his  apartment,  and 
the  janitor  had  burned  his  old  records  up. 

And  I  know  of  my  own  knowledge  that  they  made  a  very 
careful  search  for  those. 

1487  The  Court:  Yes. 

Mr.  Hilland:  So  he  had  no  recollection  of  when 
this  conference  was  held,  from  this  letter  of  which  he  had 
sent  the  testator  a  copy.  That  is  how  it  came  to  my  knowl¬ 
edge.  He  had  written  the  testator  a  letter  to  which  he  at¬ 
tached  a  copy  of  a  letter  from  the  plaintiff.  From  that  he 
could  refresh  his  recollection  about  the  conference,  but  al¬ 
though  he  knew  he  had  the  conference,  he  couldn’t  fix  the 
time,  just  as  he  testified  here. 

The  only  evidence  on  the  time  was  October  21, 1936.  Amd 
that  would  indicate  that  that  was  the  reason  why  the  tes¬ 
tator  was  in  Mr.  Leahy’s  hands,  or  office,  at  that  time,  to 
keep  his  son  away  from  him,  or  because  of  this  trouble. 
And  then  eight  days  after  that  he  had  Mr.  Leahy  prepare 
this  will. 

The  evidence  is  that  the  first  time  the  son  Edward  B. 
Dewey  knew  about  it  was  when  they  closed  out  their  joint 
deposit  box  at  the  Union  Trust  Company  where  the  will 
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was,  in  1943,  and  it  was  then  transferred  to  a  safe  deposit 
box  in  the  son’s  name  at  the  Dupont  Circle  Branch  of  the 
Riggs  National  Bank. 

Now,  other  than  that  evidence  there  is  no  evidence  to 
show  that  the  son  Edward  B.  Dewey  had  any  part  of  the 
making  of  this  will,  or  anything  to  do  with  it.  There  is  no 
evidence  at  all  that  Miss  Sinclain  had  anything  whatever  to 
do  with  it.  She  was  not  at  Mr.  Leahy’s  office  before 

1488  or  at  the  time  the  will  -was  executed.  Mr.  Edward 
B.  Dewey  wasn’t  there. 

Now,  as  I  see  the  case,  Your  Honor,  there  just  is  not 
any  evidence  to  show  that  there  was  any  fraud  or  deceit  or 
undue  influence  on  the  testator  at  that  time  and  place. 

Your  Honor  will  remember  that  Mr.  Leahy  was  very 
careful.  He  used  the  word,  adjective — he  said  he  was  sure 
that  language  “unfilial”  was  the  language  of  the  testator 
himself.  He  said  that  the  language  “dutiful”  referring  to 
the  son  Edward,  was  the  testator’s  own  adjective.  And  you 
remember  how  emphatic  he  was  about  his  mental  capacity 
— whether  or  not  he  was  of  sound  mind.  And  Mr.  Leahy 
said  undoubtedly  he  was. 

Now  all  of  us  lawyers  are  conscious  of  what  our  respon¬ 
sibilities  are  in  regard  to  the  drafting  of  a  will,  and  I  think 
Mr.  Leahy  made  it  quite  clear  that  he  was  as  conscientious 
as  any  lawyer  at  the  bar  in  the  drafting  of  a  will. 

Now,  from  all  those  facts  and  circumstances  there  isn’t 
anything  but  a  possibility,  or  possibly  a  suspicion.  It  clearly 
was  possible,  because  he  was  around  them  all  the  time.  But 
there  is  no  evidence  that  he  did.  There  isn’t  even  enough 
evidence  in  the  case  to  create  a  suspicion.  As  I  see  it,  there 
is  quite  a  wide  difference  between  possibility  and  suspicion. 

The  Court:  I  agree  with  that. 

Mr.  Hilland :  Yes,  there  is  evidence  of  possibility,  which 
is  not  sufficient  And  maybe  you  can  go  so  far  as  to 

1489  say  there  is  a  suspicion.  But  certainly  you  could  not 
go  beyond  suspicion. 

From  all  the  facts  and  circumstances  this  testator  spoke 
the  truth  in  his  will  when  he  said  that  his  son  was  quilty 
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of  unfilial  conduct.  He  spoke  the  truth,  as  the  evidence  has 
shown,  when  he  said  that  he  had  given  his  son  large  sums 
of  money  from  early  youth.  He  did  that  for  both  sides.  He 
had  a  substantial  income,  and — 

The  Court:  But  on  the  whole  of  the  case  is  there  any 
evidence  that  he  was  guilty  of  unfilial  conduct? 

Mr.  Hilland:  Oh,  I  think  so.  I  think  so.  There  is  some 
conflicting  evidence  on  it,  but  there  is  no  question  about 
what  the  testator’s  belief  was. 

Those  letters  that  he  wrote  to  Vermont  certainly  must 
be  more  meaningful  to  Your  Honor  after  hearing  the  whole 
case  than  they  were  at  the  close  of  the  plaintiff’s  case. 

So  I  make  these  points :  That  the  evidence  shows  a  pos¬ 
sibility,  which  is  not  enough.  I  doubt  that  it  shows  suspic¬ 
ion,  which  is  not  enough.  Moreover,  when  he  made  the  will 
in  favor  of  Edward  B.  Dewey,  he  spoke  of  him — or  wrote 
of  him  as  a  dutiful  son  who  had  been  something  to  both 
him  and  his  mother.  And  the  evidence  certainly  shows  that. 
The  evidence  would  tend  to  indicate  that  the  son  to  whom  he 
left  his  property  had  devoted  his  life  to  his  father  from 
1927  to  the  time  of  his  death. 

1490  It  is  true  the  father  was  generous  with  him,  kind 
and  good,  took  care  of  him.  But  on  the  other  hand, 
the  evidence  shows  that  this  son  took  care  of  all  the  house¬ 
hold  chores  and  was  a  companion  to  his  father  at  all  times 
and  nursed  him  and  cared  for  him  right  up  to  the  time  of 
his  death.  So  what  the  testator  said  about  that  son  as  a 
dutiful  son  both  to  his  mother  and  to  his  father,  stands  un¬ 
challenged  in  the  evidence.  And  the  mere  fact  that  he  was 
kind  and  good,  loyal  to  his  father,  does  not  constitute  un¬ 
due  influence.  That  is  well  established  in  the  cases. 

The  Court:  I  suppose,  Mr.  Hilland,  you  would  agree 
that  the  issue  of  undue  influence  and  of  fraud  and  deceit 
stand  or  fall  pretty  much  together.  I  mean  the  evidence 
either  supports  them  both  or  supports  neither. 

Mr.  Hilland :  As  I  pointed  out  in  the  motion  at  the  close 
of  their  case,  Your  Honor,  undue  influence  takes  the  form 
of  either  fraud  or  coercion,  as  some  of  the  cases  said. 
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The  Court:  Yes.  I  am  speaking,  of  course,  of  the  evi¬ 
dence  in  this  case.  It  seems  to  me  that  the  evidence  in 
this  case  either  supports  both  of  those  issues  or  neither  of 
them.  It  cannot  be  said  to  support  the  one  and  not  support 
the  other;  and  either  both  issues  stay  in  or  they  both  go 
out. 

Mr.  Hilland:  That  is  right.  Having  eliminated  duress 
and  coercion,  the  only  other  basis  for  undue  influence  would 
be  fraud  and  deceit. 

1491  The  Court:  All  right. 

•  *  •  *  * 

1492  Mr.  Clark:  Now,  on  this  question  of  the  undue 
influence,  Your  Honor.  As  we  have  pointed  out  at 

the  time  we  argued  this  on  a  motion  for  a  direct  verdict 
at  the  close  of  our  case,  the  undue  influence  can  be  inferred 
by  all  the  circumstances  and  facts,  and  the  whole  picture 
has  to  be  taken  into  consideration. 

Now,  there  is  the  question  of  the  confidential  relation¬ 
ship,  where  there  is  a  particular  confidential  relationship 
between  the  testator  and  the  favorite  beneficiary,  that  can 
be  considered. 

The  Court:  Now,  I  have  in  mind  in  your  discussion  of 
that  subject  Mr.  Hilland’s  argument  that  it  is  not  sufficient 
that  there  be  a  possibility  or  suspicion.  There  has  got  to 
be  evidence. 

I  realize  fully  that  very  often  it  is  very  difficult  to  prove 
undue  influence,  because  one  does  not  unduly  influence  a 
father,  say,  out  on  a  street  corner  on  a  soap  box.  It  is  more 
likely  to  take  place  in  the  living  room  or  bedroom,  and  so 
on.  But  if  the  law  says  mere  possibility  or  mere  suspicion 
is  not  enough — accept,  if  you  will,  that  premise — 

1493  where  do  you  go  from  there?  Where  is  the  evidence 
from  which  inferences  may  be  drawn,  reasonable  in¬ 
ferences  may  be  drawn,  that  there  was  undue  influence  by 
fraud? 

Mr.  Clark:  Now,  take  these  incidents  between  Edward 
and  the  father.  Take,  for  example,  the  incident  that  was 
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alleged  to  have  occurred  at  the  Union  Trust  Company  in 
regard  to  the  disowned  son  attempting  to  get  into  his 
father’s  box.  That  was  not,  could  not  have  been  brought  to 
the  attention  of  the  decedent  by  anyone  except  Edward 
B.  Dewey.  It  must  have  been  told  to  him  by  Edward  B. 
Dewey,  because  Edward  B.  Dewey  was  the  only  one  who 
knew  it  outside  of  the  people  at  the  bank.  And  he  said 
he  told  his  father  about  that. 

Now,  that  is  one  incident  of  him  going  to  his  father  and 
telling  him  about  something  Tate  had  done,  which  our  testi¬ 
mony  indicates  never  occurred  and  which — 

The  Court:  I  did  not  know  you  had  any  testimony  on 
that. 

Mr.  Clark:  We  had  the  denial  of  it  by  the  plaintiff  in 
the  rebuttal  case. 

The  Court :  I  don’t  know  that  he  did  deny  it.  I  don’t  think 
he  did.  I  don’t  think  you  mentioned  it. 

Mr.  Clark:  My  understanding  is  that  it  was  denied.  I 
can  check  the  record  on  that,  Your  Honor. 

The  Court:  Well,  don’t  check  it  now. 

1494  Mr.  Clark:  Well,  I  cannot  check  it  now,  Your 
Honor,  but  I  can  tomorrow. 

The  Court:  Well,  if  it  is  not  in  the  record,  since  you  have 
not  formally  closed  your  case  I  will  permit  you  to  deny  it 
if  you  haven’t  already  done  so. 

Anyway,  assume  that  you  have. 

Mr.  Clark:  Then  the  conversation  regarding  trying  to 
get  his  father  to  buy  him  an  endowment  policy.  He  denies 
that  that  ever  occurred.  And  Edward  testified  about  it 
having  occurred  and  having  discussed  it  with  his  father. 

There  is  testimony  as  to  his  wanting  his  father  to  divide 
his  mother’s  estate  up  prior  to  his  father’s  death.  Now 
that  indicates  that  Edward  and  his  father  had  discussed 
that,  and  it  is  denied  by  the  plaintiff. 

We  have  a  number  of  others  of  those  things  where  Ed¬ 
ward  B.  Dewey  said  that  they  talked  to  the  father  about 
that. 

The  Court:  Before  1936? 
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Mr.  Clark :  Before  1936.  And  they  are  completely  denied 
by  the  plaintiff. 

Now,  I  think  the  thing  is  summed  up  in  one  statement 
that  the  caveatee  made  yesterday  on  cross-examination.  It 
is  at  page  705  of  the  record,  where  I  was  cross-examining 
him  about  this  conversation  he  had  about  six  months  after 
Tate  came  back  from  North  Carolina,  at  which  his  father 
was  present — no,  at  which  his  father  was  not  present, 

1495  but  Miss  Sinclair  and  Tate  and  Edward  B.  Dewey 
were  present.  Brother  wanted  Father  to  let  us 

divide  our  mother’s  estate  between  us.  It  was  that  conver¬ 
sation,  and  it  begins  at  page  703  but  the  particular  thing 
I  have  reference  to  is  page  705.  I  will  lead  up  to  that  with 
these  questions  on  page  704: 

“Amd  what  was  the  answer?  That  he  said — ” 

The  Court:  Who  said  that? 

Mr.  Clark:  This  is  Edward  testifying  that  Tate  said 
this. 

Mr.  Hilland:  Page  704? 

Mr.  Clark:  Yes. 

“The  damned  old  fool  is  going  to  live  forever  and  I  want 
my  money  now.  And  I  told  him  that  ‘If  your  father  ever 
heard  you  say  a  thing  like  that,  you  wouldn’t  be  in  this 
apartment  very  long.  You  ought  to  have  some  sense  and 
you  know  damned  well  that  your  father  has  been  mighty 
good  to  you.’ 

“Question:  Did  you  say  you  know  damned  well? 

“Answer:  Yes,  I  did. 

“Question :  Amd  did  you  ever  tell  your  father  about  that? 

“Amswer:  I  never  did. 

“Question:  You  never  told  your  father  about  that? 

“Ajaswer:  I  never  told  my  father  to  this  day  about 
it. 

1496  “  Question:  Do  you  know  whether  Miss  Sinclair 
did? 

“Answer:  I  don’t  know  that  she  did,  and  I  feel  quite 
sure  that  she  didn’t.  And  I  know  one  thing :  If  I  had  been 
true  of  what  he  has  accused  me  of,  of  undue  influence  and 
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everything  else  he  has  accused  me  about,  I  would  have  gone 
to  my  father  about  that  thing  and  he  would  have  been 
thrown  out  on  his  ear  long  ago.” 

Which  indicates  that  he  had  the  influence  over  his  father 
to  go  to  him  and  have  him  thrown  out. 

The  Court :  Oh,  no,  I  do  not  think  that  follows  for  a  mo¬ 
ment.  I  think  the  obvious  implication  in  that  testimony  is 
that  if  his  father  had  heard  such  a  terrible  thing,  his  father, 
of  his  own  volition,  would  have  thrown  him  out 
Mr.  Clark:  He  says  "I  would  have  gone  to  my  father.” 
The  Court:  I  know.  I  think  that  is  meaningless  on  the 
issue  of  undue  influence.  I  think  you  have  got  to  try  to 
document,  as  you  have  already  by  these  things,  that  he 
admits  he  hold  his  father,  or  circumstantial  evidence  indi¬ 
cates  that  it  must  have  been  told  to  his  father  by  either  him 
or  his  wife.  You  have  got  to  get  some  basis  for  an  inference. 
You  start  out,  as  you  say,  probably  with  the  confidential 
relationship  and  the  fact  that  they  were  living  there  to¬ 
gether,  and  I  think  there  is  some  evidence  that — 

Mr.  Clark:  Well,  Your  Honor,  this  confidenial  relation¬ 
ship  goes  back  to  the  very  time  he  had  this  conver- 
1497  sation  with  his  father  at  the  Army  &  Navy  Club. 

And  his  father  says  X  want  you  to  come  here,  live 
with  me;  I  want  to  see  more  of  you,  and  I  want  you  to 
devote  your  life  to  my  old  age,  and  I  don’t  want  to  have 
Tate. 

Now,  that  is  his  testimony.  Now,  that  certainly  leaves 
an  inference  there  that  he  was  being  confided  in  by  his 
father  and  that  the  other  son  was  not  to  be  considered. 
And  in  the  establishment  of  that  relationship  he  testified 
on  the  witness  stand  that  his  father,  back  even  before 
World  War  I  had  transferred  stocks  and  bonds  to  him 
from  time  to  time  over  periods  of  time,  showing  practically 
a  fiduciary  relationship  between  them  there,  certainly  a 
confidential  relationship,  and  that  they  had  a  joint  bank 
account,  although  that  was  later.  But  the  safe  deposit  box 
carried  the  joint  names  of  the  two,  and  he  had  a  key  and 
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his  father  had  a  key.  And  that  was  prior  to  1936,  Yonr 
Honor. 

Those  all  go  to  show  the  confidential  relationship  which 
made  possible  all  this. 

The  Court :  There  is  no  question  about  that,  none  what¬ 
ever,  that  there  was  certainly  a  close  relationship  between 
Edward  and  his  father,  and  that  certainly  could  be  an  in¬ 
cubator.  There  is  no  question  about  it.  But  you  have  to  go 
beyond  that,  then,  and  say  what  it  was  that  he  did  because 
he  was  able  to  do  so  by  virtue  of  that  confidential  relation¬ 
ship  to  subvert  the  mind  of  his  father  and  direct  it 
1498  against  his  brother. 

Mr.  Clark:  Well,  I  think  that  is  apparent  by  these 
conversations  that  he  said  he  had  with  his  father. 

The  Court:  You  have  detailed  two. 

Mr.  Clark:  Well,  those  are  two.  Tearing  up  the  checks 
incident,  Your  Honor,  is  to  my  mind  something  that  is  very 
important  on  this  subject.  He  had  accused  his  brother 
Tate  of  influencing  his  father  to  tear  up  these  checks.  They 
say  he  requested  that  he  do  it  because  they  were  in  the 
way  and  all  ran  back  to  1909  and  why  keep  old  checks 
around.  And  his  father  didn’t  want  to  do  it,  but  Tate  made 
him  do  it.  He  said  his  father  didn’t  want  to  tear  them  up  but 
he  did  tear  them  up,  saving  out  Tate’s  because  Tate  made 
him  do  it. 

Now  that  was  supposed  to  have  been  an  influence  brought 
about  by  Tate  against  his  father,  who  was,  according  to  the 
other  testimony,  a  man  of  strong  will.  And  that  was  two 
or  three  years  before  the  event  when  Tate  was  thrown  out 
of  the  house.  And  Tate,  of  course,  denied  that  that  ever 
occurred.  So  that  there  again  that  could  only  have  been 
brought  to  the  attention  of  the  father  if  he  had  talked  to 
Edward  and  Selma  and  they  had  told  him  that. 

Mr.  Hilland:  That  isn’t  right 

The  Court:  Edward  testified  that  the  father  said  that 
happened.  I  don’t  follow  you  on  that. 

Mr.  Clark:  I  see. 
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1499  Mr.  Clark :  The  request  for  money,  and  other 
things,  of  course  Tate  admits  he  had  got  money  when 

he  was  down  in  North  Carolina.  But  the  giving  of  the 
money  for  the  boat  was  something  that  Tate  denies.  There 
is  a  conflict  of  testimony  about  that 

The  reference  to  the  placing  of  flowers  on  a  skeleton, 
Tate  completely  denies  that;  completely  denies  that  that 
ever  occurred,  and  yet  it  is  testified  to  by  Miss  Sinclair  and, 
I  think  also,  Mr.  Edward  Dewey,  although  I  don’t  recall 
that  for  certain. 

Now,  the  only  way  that  that  could  have  come  into  it  was 
through  them. 

The  Court:  I  do  not  follow  you  on  that.  They  say — 
whether  it  is  true  or  not  is  something  else  again — that  Tate 
said  that  to  his  father. 

1500  Mr.  Clark:  That  is  right,  which  is  denied. 

The  Court:  Yes,  of  course  it  is.  And  so  what? 
How  does  that  get  us  into  proof  of  undue  influence  on  tht 
father? 

For  instance,  if  there  was  some  evidence  that  one  or  the 
other  or  both  of  them  had  told  the  father  that  Tate  had 
said  to  them,  there  you  have  a  gorgeous  example  of  the 
execution  of  influence.  But  that  is  not  what  they  say.  They 
say  that  Tate  said  it  to  his  father  in  their  presence. 

Mr.  Clark:  Well,  as  an  example,  then,  of  what  I  think 
Your  Honor  is  driving  at,  take  the  testimony  of  Tate  that 
his  father  came  to  him  and  said  that  Miss  Sinclair  told  him 
that  Tate  is  not  interested  in  you  but  he  is  only  interested 
in  your  money. 

That  is,  if  believed  by  the  jury,  certainly  evidence  that 
Miss  Sinclair  had  gone  to  try  to  influence  him. 

The  Court:  I  remember  that.  Who  testified  to  what  in 
that  respect? 

Mr.  Clark :  Tate  testified  that  when  he  came  home  from, 
I  think  it  was  in  the  fall  of  ’35,  or  may  have  been  after  the — 

Mr.  Hilland:  He  said  when  his  father  came  home  from 
the  hospital,  in  January  of  1935. 
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Mr.  Clark:  In  January,  1935,  when  he  came  home  from 
the  hospital  his  father  was  cold  to  him,  and  he  said,  “What’s 
eating  yon,  Dad;  what’s  the  matter.  Dad?”  And  he 

1501  said  he  didn’t  answer  at  first,  and  then  his  father 
told  him  that  “Selma  has  told  me  that  yon  don’t  care 

abont  me  bnt  yon  are  only  interested  in  my  money.”  And 
he  said  then  he  discnssed  it  with  his  father  and  convinced 
his  father  that  there  was  no  merit  to  it. 

The  Court :  I  remember  now. 

Mr.  Clark:  If  believed  by  the  jury,  that  would  be  cer¬ 
tainly  enough  to  raise  an  inference  that  certainly  that  was 
brought  to  bear  upon  the  father  to  influence  him. 

The  only  other  incident  I  can  think  of  at  the  moment, 
of  direct  approach  to  the  father  that  could  not  have  come 
from  anywhere  else  but  Edward  and  Selma,  is  the  one  about 
the  safe  deposit  box. 

The  Court:  Well,  while  we  are  on  that  subject,  Mr. 
Hilland,  and  Mr.  Altmann,  and  Mr.  Theodore  Dewey, 
what  is  your  recollection,  of  you  three,  as  to  whether  or 
not  you  did  deny  that? 

Mr.  Hilland:  As  to  who  denied  it? 

The  Court:  Whether  Theodore  Dewey  this  morning 
denied  that  he  had  tried  to  get  into  that  safe  deposit  box. 

Mr.  Hilland:  I  have  no  recollection  that  he  did.  Your 
Honor. 

The  Court:  Do  you,  Mr.  Dewey? 

Mr.  Theodore  Macrae  Dewey:  I  don’t  remember  that  I 
did  this  morning,  Your  Honor.  I  might  have  on  some 

1502  previous  occasion. 

The  Court:  No,  it  was  only  brought  up  this  morn¬ 
ing. 

Miss  Collins:  I  have  my  notes  of  this  morning’s  pro¬ 
ceedings  with  me,  Your  Honor,  if  you  want  me  to  find  that 

The  Court:  Well,  inasmuch  as  we  have  another  reporter 
this  afternoon,  and  while  you  are  waiting  there  you  might 
try  to  find  it  See  if  you  have  anything  in  there  showing 
that  Mr.  Dewey  denied  that  he  tried  to  get  into  the  safe 
deposit  box  at  the  Union  Trust  Company. 
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Mr.  Hi II and :  That  would  be  in  the  rebuttal  this  morning. 

The  Court:  And  it  would  be  on  direct  examination,  not 
the  cross-examination  of  Theodore  Macrae  Dewey. 

Mr.  Clark:  Those,  Your  Honor,  are  the  only  two  inci¬ 
dents  that  I  recall  that  could  not  have  come  to  his  atten¬ 
tion  otherwise  than  from  in  one  case  Edward  and  in  the 
other  case  Mrs.  Dewey  going  to  the  father. 

Now,  I  think  the  question  of  whether  or  not  these  others 
did  occur  can  be  inferred  by  the  jury,  or  whether  they  were 
told  to  the  father  by  Edward  and  Selma  subsequent  to  this 
time  without  Theodore’s  knowledge. 

The  Court :  They  testified  to  a  certain  incident  they  say 
occurred.  Is  it  your  idea  if  Theodore  says  no  such  inci¬ 
dent  did  occur,  that  the  jury  may  infer  from  that,  among 
other  things,  of  course,  that  they  must  have  told  the  father 
about  that? 

1503  Mr.  Clark:  I  think  that  is  a  normal  inference, 
Your  Honor.  If  there  are  three  people  supposedly  in 
a  conference,  and  one  person  denies  it  and  the  jury  believes 
him,  and  yet  the  father  did  get  that  opinion,  it  could  only 
have  come  from  the  other  person  in  the  conference. 

Now,  in  addition  to  that,  the  evidence  is  that  on  the  night 
before  he  was  thrown  out,  his  evidence  is  that  he  came  in 
and  the  father  was  in  the  presence  of  Edward  and  Selma 
and  that  he  said  something  to  his  father  and  his  father 
did  not  answer  him.  Then  his  father  said,  or  he  said,  “What 
is  the  matter?  Am  I  a  stepchild?"  s 

And  his  father  said,  “You  know  very  well  what  is  the 
matter.  You  have  been  talking  about  Selma.” 

And  then  there  was  an  argument  in  which  Selma  and 
Edward  both  became  a  party. 

I  think  if  that  story  is  believed,  that  phase  of  it,  and  not 
the  other,  the  poisoning  episode  thing,  I  believe  that  that 
indicates  an  influence  there. 

These  things,  as  Your  Honor  says — I  mean,  it  is  not  done 
on  the  street  corner,  it  is  done  in  the  confines  and  the  seclu¬ 
sion  of  a  home.  It  is  impossible  to  go  in  after  16  years  of 
not  being  able  to  get  past  the  front  door  of  an  apartment, 
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and  determine  what  did  go  on  there.  You  have  got  to  rely 
upon  an  inference  based  upon  the  facts.  In  each  of  these 
cases — when  he  went  to  see  Mr.  David  Hart,  Mr. 

1504  Edward  B.  Dewey  and  Selma  Sinclair  were  with 
him,  and  vrhen  he  went  to  the  apartment  they  were 

there,  and  when  he  went  to  Mrs.  West  to  prevent  the  son’s 
marriage  he  was  accompanied  by  Edward.  The  statement 
made  in  Charlottesville,  Virginia,  to  Dr.  Vest,  if  his  testi¬ 
mony  is  believed,  were  made  by  Selma  and  Edward.  And 
the  father  says  the  same  thing. 

Now,  the  inference  is,  if  that  never  happened,  that  it 
could  have  been  planted  there  in  his  mind  by  Selma  and 
Edward,  just  as  much  as  it  could  have  been  planted  in  their 
minds  by  him.  And  these  other  circumstances  then  take  a 
part  in  the  picture,  because  one  told  the  other  that,  or  the 
other  told  the  one  that. 

Now,  it  is  up  to  the  jury  to  determine  which  of  those  two 
things  occurred;  whether  it  was  the  father’s  idea  that  he 
conveyed  to  them,  or  whether  it  was  their  idea  that  they 
used  to  influence  the  father. 

Now,  these  other  things  then  move  in:  A  confidential 
relationship  of  the  son;  the  unnatural  provisions  of  the 
will  is  a  factor  to  be  considered.  The  physical  and  mental 
condition  of  the  father  at  the  time.  The  opportunity  which 
existed.  The  seclusion  that  existed.  The  refusal  of  per¬ 
mitting  Tate  to  come  to  see  his  father.  The  shutting  off  of 
the  telephone  to  him.  That  sort  of  thing  all  goes  to  show 
whether  the  father  conceived  this  thing  against  the  son  and 
informed  others,  or  whether  the  father  received  the 

1505  thought  from  the  two  who  are  charged  with  having 
caused  the  undue  influence.  And  it  looks  to  me  like 

that  is  a  question  of  fact  from  which  the  jury  can  draw  the 
inference  on  the  basis  of  these  facts,  coupled  with  the  two 
specific  incidents  that  I  say  are  the  only  one  I  can  recall 
right  offhand,  at  this  time,  but  which  could  not  have  come 
from  anyone  except  in  the  one  case  Selma  and  in  the  other 
case  Edward. 
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The  Court :  Is  there  anything  else  you  want  to  say,  Mr. 
Hilland? 

Mr.  Hilland:  No,  Your  Honor. 

The  Court:  Now,  I  will  hear  you  on  the  proffer  of  that 
letter,  again,  Mr.  Clark. 

Miss  Collins:  Your  Honor,  there  is  nothing  in  the  record 
about  the  deposit  box.  He  was  not  asked  the  question. 

The  Court:  I  thought  not.  Thank  you. 

Mr.  Clark:  That  is  the  letter,  if  you  recall,  that  was 
written  by  Commander  Dewey  to  Margaret  Howland  in 
1927. 

The  Court:  A  letter  from  her  which  he  returned  to  her? 

Mr.  Clark :  From  him  to  her. 

The  Court :  Let  me  have  it. 

Weren’t  there  two  in  there? 

Mr.  Clark:  Three,  Your  Honor.  On  the  F-l  and  F-2  I 
don’t  think  they  should  go  in.  I  have  been  over  her  testi¬ 
mony.  The  other  one  in  1927  was  refused  because  of  its 
length  of  time  from  the  making  of  the  will. 

1506  The  Court:  I  have  no  recollection  of  it  at  all,  so 
you  had  better  clear  it  up  for  me. 


How  do  we  know  this  letter  was  written  in  1927? 

Mr.  Hilland:  She  testified  it  was,  Your  Honor. 

Mr.  Clark :  I  think  she  testified  that  she  marked  it  down 
when  she  received  it. 

The  whole  thing  is,  it  has  nothing  to  do  with  this  except 
that  the  only  thing  I  wanted  to  get  in  is  the  statement  on 
the  last  page. 

The  Court :  I  am  not  sure  that  it  is  all  incompetent.  At 
least  it  shows  from  your  point  of  view  that  Edward  and 
Theodore  were  on  the  same  basis  with  him  in  December, 
1927. 

1507  Mr.  Clark:  Yes.  That  is  the  reference  I  had  in 
there.  That  is  dealing  with  the  bonds  of  Aunt  Helen. 
The  Court:  “I  have  talked  with  Edward  and  Theodore. 
They  approve  of  what  I  am  doing,”  and  so  on. 

All  right 


758 


Mr.  Clark:  The  point  in  there,  Yonr  Honor,  is  that — 

That  is  Mr.  Hilland’s  objection ;  that  is  the  same  objection 
you  had  to  the  others,  isn’t  it? 

Mr.  Hilland :  I  didn’t  object  to  the  others.  I  objected  to 
this  one  because  it  was  too  remote  to  have  any  relevancy, 
having  been  written  a  little  more  than  nine  years  prior  to 
the  will. 

Mr.  Clark :  If  that  is  the  objection  for  which  Your  Honor 
held  it  out,  I  would  like  to  point  out  that  there  came  in  evi¬ 
dence  under  Mr.  Dewey’s  examination  the  fact  that  this 
conversation  with  this  father,  in  which  his  father  said 
that  he  wanted  him  to  come  and  live  with  him  and  that  he 
didn’t  want  Tate  because  he  didn’t  trust  Tate  or  didn’t — 
he  said  he  didn’t  care  for  Tate  and  wasn’t  companionable — 

The  Court :  He  said  that  was  in  1927,  that  Tate  was  not 
companionable  with  him. 

Mr.  Clark :  That  was  in  1927,  Your  Honor,  when  he  re¬ 
turned  and  lived  at  the  Army  &  Navy  Club.  And  I  think 
that  on  the  question  of  relevancy  that  is  now  ma¬ 
terial. 

1508  The  Court:  Do  you  have  anything  to  add,  Mr. 
Hilland? 

Mr.  Hilland:  No,  Your  Honor. 

The  Court:  Now  have  we  treated  the  exhibits  to  deposi¬ 
tions?  Did  we  not  receive  them  with  the  deposition  ex 
hibit? 

Mr.  Altmann :  That  is  right,  Your  Honor. 

The  Court:  We  marked  them  with  A.  B.  and  so  forth 
instead  of  giving  them  a  number  in  this  case? 

Mr.  Clark :  That  is  right,  Your  Honor. 

The  Court:  All  right.  This  letter  will  be  caveator’s  Ex¬ 
hibit  A  to  Margaret  Howland’s  deposition. 

(The  letter  was  marked  as  Caveator’s  Exhibit  A  to 
Margaret  Howland’s  Deposition,  and  was  received  in  evi¬ 
dence.) 
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1513  Mr.  Clark:  Your  Honor,  I  want  to  introduce  this 
Exhibit  A  to  the  Margaret  Howland  deposition. 

Then  I  would  like  to  put  Mr.  Dewey  back  on  the  stand, 
in  rebuttal  to  deny  the  recital  concerning  the  agitation 
business  and  also  with  respect  to  the  statement  about  put¬ 
ting  flowers  on  the  “skeleton”  and  influencing  the  father  to 
destroy  the  checks. 

The  Court:  Another  thing,  the  statement  made,  “The 
damned  old  fool  is  going  to  die  soon.”  Maybe  he  said  so. 
Make  sure  that  is  all  right  I  will  ask  him  about  that 

Mr.  Clark :  I  think  he  denied  that  in  toto. 

Mr.  Hilland:  I  made  objections  when  the  Howland 
deposition  was  taken.  I  handed  it  to  Your  Honor  on  Fri¬ 
day.  The  transcript  does  not  show  my  objection  on  it 

The  Court:  You  objected,  but  have  it  cleared  up. 

Mr.  Hilland:  That  is  what  I  thought 

The  Court:  Do  you  both  have  your  instructions  ready 
there  for  met 

Mr.  Hilland:  Yes,  Your  Honor.  I  thought  I  ought  to 
say  I  make  a  motion  for  a  directed  verdict  on  the  remaining 
issues.  I  contend  there  is  no  evidence  to  go  to  the  jury. 

The  Court:  I  want  to  hear  from  both  of  you  on  that 
anyway.  So  when  he  finishes  testifying,  I  will  dismiss  the 
jury. 

Mr.  Clark :  Captain  Dewey,  will  you  take  the 
stand  f 

1514  REBUTTAL  TESTIMONY  ON  BEHALF 

OF  THE  PLAINTIFF 

Whereupon, 

THEODORE  MACREA  DEWEY 

having  been  previously  sworn,  resumed  the  stand  and  testi¬ 
fied  as  follows : 

Direct  Examination 

By  Mr.  Clark : 

Q.  Captain  Dewey,  you  have  heard  the  testimony  that  in 
1933  or  thereabouts,  it  was  reported  that  you  went  to  the 
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Union  Trust  Company  and  attempted  to  be  admitted  to 
your  father’s  safe  deposit  box;  did  such  an  incident  occur? 
A.  It  did  not. 

Q.  You  have  also  heard  the  testimony  that  in  a  conver¬ 
sation  at  dinner  in  the  Marlborough  Apartment  at  a  time 
which  was  not  fixed,  you  made  the  statement  in  respect  to 
a  mention  by  your  father  that  he  had  bought  some  flowers 
for  his  wife’s  grave  that  that  was  too  much  money  for 
flowers  to  be  put  on  the  grave  of  a  skeleton ;  did  that  ever 
occur?  A.  Certainly  not.  No  such  incident  ever  occurred. 

Q.  You  have  also  heard  the  testimony  that  your  father 
stated  that  you  went  to  him  when  Mr.  Edward  B.  Dewey 
and  Mrs.  Edward  B.  Dewey  were  away  and  insisted  he  tear 
up  all  the  old  cancelled  checks  he  had  in  his  desk ;  did  you 
ever  make  that  suggestion  to  him  at  any  time?  A.  I  did 
not. 

1515  Q.  Also,  in  a  conversation  between  you  and  Ed¬ 
ward  Bradley  Dewey  you  were  alleged  to  have  made 
the  statement  that  you  wanted  him  to  join  with  you  in 
having  your  father  divide  up  your  mother’s  estate  and  to 
have  him  committed,  that  the  “The  damned  old  fool  is  going 
to  die  anyway”;  did  that  ever  occur? 

Mr.  Hilland  (Interposing) :  That  is  not  the  evidence. 
“The  damned  old  fool  is  never  going  to  die”. 

By  Mr.  Clark: 

Q.  Did  you  ever  at  any  time  make  such  a  statement  about 
your  father?  A.  Certainly  I  did  not. 

Mr.  Hilland:  No  cross-examination. 

Mr.  Clark:  We  will  offer  in  evidence  letter  marked 
“Caveator’s  Exhibit  A”  to  the  deposition  of  Margaret 
Howland.  I  will  read  it  to  the  jury. 

It  is  written  on  the  stationery  of  “The  Army  and  Navy 
Club,  Washington”  and  is  dated  December  19.  Then  in 
pencil  beside  it  is  the  date  “1927”,  which  has  been  testified 
how  that  got  there  in  the  deposition  taken  in  Vermont  of 
Margaret  Howland,  and  I  will  read  it. 
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“Dear  Margaret: 

“I  am  enclosing  a  check  which  I  wish  yon  would  give  the 
young  ladies  of  your  family  on  Christmas. 

“I  have  talked  with  Edward  and  Theodore  and 

1516  they  approve  of  what  I  am  doing  with  the  two  bonds 
I  am  sending.  They  as  wel  las  I  know  the  unselfish 

and  lovable  character  of  their  Aunt  Helen  and  want  her  to 
have  a  little  extra  money  to  spend  on  herself. 

“My  idea  is  to  give  her  the  use  of  the  coupons  as  they 
mature,  the  bonds  themselves  to  be  returned  to  them  as  I 
do  not  expect  to  be  in  the  land  of  the  living  at  the  time 
they  are  redeemed. 

“If  at  any  time  they  should  be  in  dire  need  they  have 
the  option  of  asking  their  return.  This,  however,  I  do  not 
expect  You  will  note  that  the  Aug.  ’27  coupon  of  the  July 
bond  and  the  October  ’27  coupon  of  the  Southern  R.R.  are 
still  attached  to  the  bonds  which  will  give  her  $62.50  for 
this  Christmas  and  $125  for  next  year. 

“I  suppose  Fred — 

The  Court  (Interposing) :  What  is  that?  “Suppose” 
what? 

Mr.  Clark:  (Rereading) 

“I  suppose  Fred  can  keep  the  bonds  in  the  safe  at  the 
office  if  she  has  no  safety  deposit  box. 

“I  expect  Theodore  in  a  day  or  two  and  we  will  take 
dinner  on  Christmas  Day  with  the  Snyders  in  Annapolis. 

“Edward  joins  me  in  wishing  you  all  a  Merry  Christmas 
and  I  know  Theodore  would  also  if  her  were  here. 

“Love  to  all. 

“Ted” 

1517  (Thereupon,  the  letter  marked  Caveator’s  Exhibit 
A  to  the  Margaret  Howland  deposition  was  received 

in  evidence.) 

Mr.  Clark:  Plaintiff  rests,  Your  Honor. 

The  Court:  Members  of  the  jury,  I  will  excuse  you  until 
11 :30.  I  have  got  to  discuss  some  matters  now.  You  may 
leave  the  building  if  you  wish,  and  do  whatever  you  please, 
until  11:30. 
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(Thereupon,  the  jury  retired  from  the  courtroom.) 

The  Court:  Mr.  Hilland,  you  wanted  to  add  something? 

Mr.  Hilland :  Your  Honor,  I  want  to  make  clear  my  mo¬ 
tion  for  a  directed  verdict  on  the  grounds  that  there  is  no 
evidence  of  mental  incapacity,  fraud,  deceit  or  undue  in¬ 
fluences;  and  if  it  can  be  said  there  is  some  evidence,  the 
evidence  is  clearly  insufficient  to  go  to  the  jury,  and  reason¬ 
able  men  could  return  only  one  verdict  in  respect  to  each 
'  and  all  those  issues.  I  want  to  make  it  clear  that  there  is 
no  evidence,  and  insufficient  evidence,  that  would  cause 
reasonable  men  to  reach  only  one  conclusion. 

I  might  add  I  have  been  over  the  testimony  over  the 
weekend,  and  I  simply  can’t  see  how  you  can  spell  out  the 
testimony  to  get  any  fraud,  deceit  and  undue  influence. 

The  Court :  Mr.  Clark,  let  me  ask  you  this  question :  The 
testimony  of  Mrs.  West  was  not  transcribed,  is  that  right? 

Mr.  Clark:  It  was  not  transcribed,  no. 

The  Court:  Did  Mrs.  West  testify  that  when 
1518  Commander  Dewey  called  on  her  in  the  spring,  I 
think  it  was  1937,  did  he  say  anything  to  her  about 
the  son  Theodore  trying  to  poison  him? 

Mr.  Clark:  No. 

Mr.  Hilland:  No,  he  did  not.  The  first  evidence  to  any¬ 
body  was  to  Dr.  Sinclair. 

The  Court:  In  1945? 

Mr.  Hilland:  There  is  no  evidence  he  ever  mentioned  it 
to  any  outside  people,  as  I  recall  it 

Mr.  Clark:  I  understand  that  letter,  Mr.  Hilland,  con¬ 
tained  it 

Mr.  Hilland :  An  inference. 

Mr.  Clark:  An  inference  of  it  Even  prior  to  that,  we 
have  got  the  direct  examination  of  the  caveatee  and  Mrs. 
Dewey  on  the  witness  stand  he  showed  that  letter  and  dis¬ 
cussed  it  with  Dr.  Vest  in  1946. 

The  Court :  Well,  now,  it  seems  to  me  that  there  is  not 
sufficient  evidence  to  warrant  the  submission  to  the  jury 
on  the  issue  of  mental  incapacity.  The  only  theory  in  sup- 


port  of  it  is  an  insane  delnsion.  I  don  t  believe  there  is  any 
evidence  to  support  that  he  had  an  insane  delusion  that  his 
son  had  tried  to  poison  him  at  or  near  the  time  he  made  his 
will  For  instance,  he  went  to  Mr.  Leahy  to  have  his  will 
drawn,  and  Mr.  Leahy  does  not  remember  much  about  the 
discussion,  but  I  cannot  believe  that  if  Commander 

1519  Dewey  had  told  Mr.  Leahy  that  the  son  he  was  dis¬ 
owning  disinheriting,  had  not  only  been  uniilial  but 

had  attempted  to  poison  him  and  his  sister-in-law,  I  just  feel 
convinced  Mr.  Leahy  would  have  remembered  that 
just  don’t  go  around  poisoning  their  father  very  often, 

I  don’t  believe  that  would  be  the  kind  of  thing  that 
Leahy  would  forget  I  personally  say  I  never  would 
a  client  came  to  me  disinheriting  his  son  because  his  son 
had  attempted  to  poison  him,  I  don’t  think  I  would  forget 
that,  and  I  don’t  think  I  would  need  a  diary  to 
memory  sixteen  years  later. 

Mr.  Clark:  I  don’t  think  there  is  any  evidence  that 
discussed  that  with  Mr.  Leahy. 

The  Court:  I  certainly  think  if  he  had  such  a  delusion  I 
think  he  would  have  told  Mr.  Leahy  so.  There  is  no 
cation  that  he  told  anybody  so  prior  to  making  the 
Therefore,  I  see  no  basis  that  he  was  suffering  at  that  time 
from  any  such  delusion.  I  do  feel  there  is  sufficient  evi¬ 
dence  in  this  case  to  warrant  the  jury,  if  they  so  find,  thA 
fraud  and  deceit — and  it  may  be  the  jury  will  find  or 
jury  may  believe,  that  these  other  two  people,  Mr.  and  Mrs. 
Edward  B.  Dewey,  b^d  unduly  influenced  the  father,  and 
that  it  was  a  continuing  process.  I  think  they  could  be¬ 
lieve,  for  instance,  that  it  continued  and  they  wanted  to  see 
to  it  that  Commander  Dewey  did  not  change  his  mind  and 
make  a  new  will,  or  take  Theodore  back  into  his 

1520  affection.  They  could  therefore  believe  that, 
the  course  of  these  years,  there  was  implanted  in  the 

decedent’s  mind  the  delusion  that 
poison  him,  because  he  certain! 
either  true  or  it  wasn’t,  but  he 
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Dr.  Sinclair  that.  I  don’t  know  whether  he  told  Dr.  Sin¬ 
clair,  but  I  guess  he  did. 

Mr.  Clark:  Yes. 

The  Court:  He  had  the  idea  that  his  son  had  tried  to 
poison  him,  but  I  don’t  believe  there  is  any  evidence  he 
had  it  prior  to  the  time  he  made  the  will. 

Mr.  Clark:  Of  course,  the  letter  was  written  before  he 
was  banished  from  his  home  in  March  of  1936,  contains  the 
statement,  “It  is  high  time  you  all  knew  the  truth  for  your 
own  protection,  if  nothing  e^se”. 

The  Court :  It  does  not  say  anything  about  poisoning. 

Mr.  Clark:  In  view  of  the  other  evidence  in  the  case  it 
would  lead  to  the  inference  he  was  referring  first  to  pro¬ 
tection.  I  realize  that  was  prior  to  the  time  when  he  was 
supposed  to  have  actually  witnessed  the  poisoning. 

The  Court:  Yes. 

Mr.  Clark:  I  merely  refer  to  that  as  indicating  there 
were  references  to  it  before,  that  might  have  value. 

The  Court:  It  seems  to  me  as  I  studied  and  read  about 
the  case  over  the  week-end,  there  is  evidence  to  the  contrary 
actually,  because  as  I  said  a  little  bit  ago,  I  cannot 
1521  believe  at  the  time  he  made  his  will  if  his  son  had 
tried  to  poison  him  he  would  not  have  told  Mr.  Leahy 
or  somebody.  He  did  later,  shortly  perhaps. 

I  cannot  believe  he  would  have  gone  to  Mrs.  West  in 
order  to  protect  her  daughter  from  marriage  to  a  bad  man, 
this  man  she  was  about  to  marry,  and  have  not  told  her  that 
he  had  tried  to  poison  him  and  his,  Theodore’s,  sister-in- 
law.  If  you  don’t  believe  that  was  enough  to  keep  this  girl 
from  marrying  his  son,  you  are  crazy.  He  does  not  mention 
that  to  her,  and  that  is  about  six  months  after  the  will  was 
made. 

It  seems  to  me  some  of  the  evidence  supports  the  con¬ 
trary  view  at  that  time,  that  he  did  not  have  such  a  view. 

Mr.  Clark:  I  believe,  Your  Honor,  that  the  establish¬ 
ment  of  the  time  is  very  difficult  here.  There  is  no  doubt 
in  my  mind  that  such  a  delusion  did  exist  My  own  view  of 
the  case  is  that  probably  the  banishment,  which  occurred 
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in ‘•1926,  was  due  to  the  influence  and  that  once  having  got¬ 
ten  “Tate”  out  of  the  apartment,  then  the  further  influence 
that  gradually  created  this  delusion  in  his  mind  as  to  his 
reason  for  throwing  him  out  But  when  he  formed  that 
view,  there  is  no  evidence. 

The  Court:  Not  only  no  evidence  that  he  had  it  before, 
but  as  I  pointed  out  the  evidence  is  he  did  not  have  it  be¬ 
fore.  So  I  must  take  from  the  jury  mental  incapacity  and 
leave  in  the  case — because  I  believe  there  is  sufficient 

1522  evidence  to  support  it,  if  the  jury  believes  it — the 
issue  of  undue  influence,  fraud  and  deceit 

That  won’t  prevent  you  from  the  right  to  argue  to  the 
jury  that  somewhere  in  the  course  of  the  years,  sometime 
over  the  course  of  the  years,  they  implanted  in  his  mind  the 
poisoning  episode.  That  is  for  the  jury  to  say  if  they  did 
or  did  not  happen. 

Now,  that  is  my  ruling. 

Now,  I  will  see  what  instructions  you  have  that  do  not 
have  bearing  on  the  mental  capacity. 

Mr.  Clark :  I  have  not  withdrawn  them  on  the  insane  de¬ 
lusion  but  thought  you  might  like  to  see  them  as  they  are, 
as  we  check  which  ones  are  applicable. 

The  Court:  Yes. 

How  much  time  do  you  gentlemen  want  to  argue?  I  very 
seldom  put  a  limitation  on  counsel,  and  I  am  inclined  to 
think  perhaps  I  should  not  here. 

What  is  your  view  about  it,  Mr.  Clark? 

Mr.  Clark:  Frankly,  Your  Honor,  I  had  not  thought  to 
argue  it  at  very  much  length.  I  would  say  sufficient  to  place 
our  position  before  the  jury.  I  certainly  do  not  intend  to 
review  all  the  evidence. 

The  Court :  You  do  not  intend  to  review  all  the  evidence? 

Mr.  Clark:  All  the  evidence.  I  hope  to  stick  more  or 
less  to  the  high  spots  of  the  evidence. 

1523  The  Court:  Mr.  Hilland? 

Mr.  Hilland :  Your  Honor,  1  had  planned  to  cover 
a  good  deal  of  the  evidence,  by  pages  and  exact  quotations, 
and  it  took  me  pretty  well  over  an  hour  to  outline  my  case 
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in  the  opening  statement,  and  I  figured  it  would  take  close 
to  two  hours  to  sum  it  up. 

The  Court:  We  have  been  here  two  and  a  half  weeks  so 
it  would  not  be  unreasonable  to  take  two  and  a  half  hours 
to  sum  it  up. 

I  also  come  to  the  thing  you  discussed  with  me  at  the 
outset  of  the  trial  with  respect  to  the  advisory  verdict  in 
the  life  insurance  case.  I  don’t  intend  to  take  any  advisory 
opinion  from  the  jury.  I  hope  the  jury  and  I  will  wind  up 
friendly  to  each  other,  but  I  am  going  to  do  my  own  de¬ 
ciding. 

Suppose  we  take  up  the  instructions — No.  1. 

Mr.  Hilland:  Definitely,  that  relates  to  mental  capacity. 

The  Court:  No.  1? 

Mr.  Hilland:  Are  you  referring  to  mine  or  his? 

The  Court:  Yours.  Suppose  we  take  Mr.  Clark’s  first. 

Mr.  Clark:  No.  1,  2  and  3,  Your  Honor,  are  on  the  sub¬ 
ject  of  insane  delusion,  and  I  judge  will  be  denied. 

The  Court :  Yes.  The  instructions  you  handed  up  to  me 
— have  you  got  anything  about  undue  influence? 

Mr.  Clark:  Yes,  sir. 

The  Court :  Suppose  we  read  all  the  other  instruc- 
1524  tions  first  and  then  we  will  go  back. 

Turn  to  your  No.  5,  please  (addressing  Mr.  Hil¬ 
land). 

Why  have  you  parenthesized  the  last  sentence?  You 
have  penciled  parentheses. 

Mr.  Hilland:  I  had  that  because  it  went  to  the  jury  on 
the  question  of  mental  capacity  too. 

The  Court:  Is  your  Instruction  No.  6  taken  literally  from 
McCarthy? 

Mr.  Hilland :  Yes,  it  is.  My  secretary  copied  it — put  the 
different  definition  of  fraud  and  undue  influence  in  the 
same  request,  and  copied  them  bodily  from  the  McCarthy 
case. 

The  Court:  It  seems  the  same  thing  to  me. 
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Mr.  Hilland:  Going  back  to  No.  5  again,  that  last  sen¬ 
tence  would  apply  only  where  you  submitted  the  question 
of  mental  capacity. 

The  Court:  I  am  sure  that  follows: 

Mr.  Hilland :  Can  take  into  consideration  the  provisions 
of  the  will  as  one  of  the  factors. 

The  Court:  Have  you  read  No.  5  as  yet  (addressing  Mr. 
Clark)  ? 

Mr.  Clark:  No.  I  will  read  it  now,  Your  Honor.  I  think 
the  prayer  you  have  on  that,  Plaintiff’s  No.  7,  indicates  the 
law  on  that,  the  jury  may  consider  the  will  and  the  pro¬ 
visions  of  it,  but  only  in  connection  with  all  the  other  ele¬ 
ments,  and  one  element  in  the  Morgan  case  was  it 
1525  went  too  far;  it  pin-pointed  their  attention  on  the 
provisions  of  the  will. 

The  Court:  I  don’t  think  I  should  tell  the  jury  taken 
with  other  things,  together  with  other  elements,  that  is 
undue  influence. 

Mr.  Clark:  Culmination  of  the  will  is  undue  influence. 

The  Court:  Unfilial  conduct  and  moneys  advanced  dur¬ 
ing  his  lifetime.  I  don’t  see  that  the  terms  of  the  will  has 
any  effect  because  he  was  disinherited. 

Mr.  Clark:  I  misunderstood  your  use  of  the  word 
“terms”.  I  had  in  mind  “provisions”  of  the  will  rather  than 
the  “terms”. 

The  Court:  The  provisions  of  the  will  obviously  they 
will  consider  because  of  the  fact  he  was  disinherited,  and 
you  are  asking  the  jury  to  believe  beyond  a  reasonable 
doubt  that  he  was  disinherited  because  of  undue  influence. 

Mr.  Hilland:  Some  member  of  the  jury  might  get  the 
thought  he  did  not  like  the  provisions  of  the  will. 

The  Court :  I  think  they  should  be  told  that  If  I  instruct 
the  jury  they  can  take  into  account  the  terms  of  the  will, 
the  provisions  of  the  will,  it  may  invite  them  to  the  notion 
that  they  can  toss  this  will  aside  because  they  do  not  like 
it  They  can’t  do  it  on  any  such  basis  as  that  I  just  don’t 
think  it  has  any  probative  value  on  the  issue  of  undue  in¬ 
fluence. 


Mr.  Clark:  The  only  reason  is  so  I  can  draw  attention 
to  it  in  my  argument . 

i  1526  The  Court:  You  can  do  that.  You  can  argue  all 
you  please.  I  am  not  going  to  instruct  the  jury, 
because  of  the  terms  of  the  will.  I  will  tell  them — I  sup¬ 
pose  Mr.  Hilland  has  got  it  somewhere  here — the  fact  that 
this  is  an  unjust  will,  unreasonable  will,  will  not  authorize 
them  to  set  it  aside. 

Mr.  Hilland,  with  respect  to  your  No.  6 — have  you  read 
that  yet,  Mr.  Clark? 

Mr.  Clark:  No,  Your  Honor. 

The  Court :  Read  that  literally  now. 

Mr.  Clark:  Yes,  Your  Honor  (reading  to  himself). 

Yes,  I  think  that  goes  entirely  too  far,  No.  6,  Your 
Honor. 

The  Court:  No.  6? 

Mr.  Clark :  Yes,  on  the  evidence  in  this  case. 

(Reading) : 

“Fraud  consists  in  and  includes  cases  of  the  intentional 
and  successful  employment  of  any  deceit,  trickery,  mis¬ 
representation,  artifice  or  pretension  used  to  circumvent, 
cheat,  or  deceive  another;”.  I  don’t  think  that  is  going  to 
leave  very  much  to  the  jury,  Your  Honor.  I  think  parts  of 
this  (indicating)  very  good. 

The  Court:  I  suppose  that  is  probably  true.  What  do 
you  say  to  that,  Mr.  Hilland?  The  first  sentence,  first  para¬ 
graph,  isn’t  it  necessary? 

1527  Mr.  Clark:  No,  as  a  matter  of  fact  it  would  be 
confusing. 

Mr.  Hilland :  It  was  copied  bodily  from  the  Cochran  case 
in  the  Court  of  Appeals,  approved  by  the  Court  of  Appeals. 

The  Court :  It  did  not  approve  that  specific  sentence. 

Mr.  Hilland:  I  think  there  ought  to  be  some  definition 
of  what  constitutes  fraud  and  deceit. 

The  Court :  Yes,  I  agree  with  you.  That  states  the  thing 
twice  in  two  different  ways. 

Mr.  Clark:  Which  is  that,  Your  Honor? 
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The  Court:  The  first  sentence,  taken  with  the  second 
one. 

I  think  the  whole  first  paragraph  is  perfectly  clear  in 
its  entirety.  “Fraud  consists  in  and  includes  cases  of  the 
intentional  and  successful  employment  of  any  deceit,  trick¬ 
ery,  misrepresentation,  artifice  or  pretension  used  to  cir¬ 
cumvent,  cheat,  or  deceive  another;  and  which  induces  a 
person  to  dispose  of  his  or  her  property,  or  to  do  some  act 
contrary  to  his  or  her  wishes,  or  in  such  a  way  as  he  or  she 
would  not,  but  for  such  fraud.”  Used  to  deceive  another, 
and  so  forth  but  for  such  fraud. 

(Reading) 

“In  other  words,  fraud  is  present  if  by  misrepresenta¬ 
tions  deception  a  testator  is  led  into  making  a  will  differ¬ 
ent” — that  is  out  “or  codicil” — (reading)  “making  a 
1528  will  different  from  that  he  would  have  made  but  for 
such  misrepresentations  and  deception.” 

The  fault  I  find  with  your  No.  6  it  does  not  go  far 
enough,  because  the  undue  influence  can  be  proved  by  cir¬ 
cumstantial  eivdence.  Judge  Luhring  points  that  out  in 
his  evidence.  You  don’t  practice  undue  influence  as  a  gen¬ 
eral  thing  in  the  presence  of  someone  else. 

I  am  inclined  to  grant  your  No.  6  but  inclined  to  add  to 
that  what  he  asked  me. 

Mr.  Clark:  You  had  ruled  out  “coercion  and  duress”  in 
this  case,  the  last  part  of  the  paragraph  is  not  applicable? 
(Reading)  “It  is  only  when  the  influence  is  of  such  a  nature 
as  to  dominate  and  control  the  testator’s  judgment,  so  that 
it  substitutes  for  the  testator’s  judgment  and  free  mental 
action,  the  judgment  and  wishes  of  another,  that  the  influ¬ 
ence  becomes  undue  influence”? 

(Continuing  reading)  “In  other  words,  by  undue  influ¬ 
ence  it  is  meant  such  influence  as  amounts  to  coercion,  im¬ 
position,  unreasonable  importunity,  or  excessive  persuasion 
whereby  the  free  agency  of  the  testator  is  destroyed,  so 
that  the  will  executed  is  not  the  free  and  voluntary  act  of 
the  testator,  but  of  some  other  person”? 


770 


The  Court:  Suppose  you  took  out  the  word  “coercion”? 

Mr.  Clark:  Coercion? 

The  Court:  Yes.  “Commit  such  influence  as 

1529  amounts  to  the  imposition,  unreasonable  importun¬ 
ity,  or  excessive  persuasion”  and  so  on. 

I  think  the  word  “coercion”  ought  to  come  out  of  there. 

Mr.  Clark:  How  about  “dominate”? 

(Reading)  “Of  such  a  nature  as  to  dominate  and  control 
the  testator’s  judgment”. 

Mr.  Hilland :  It  is  just  plain  influence  if  it  does  not  domi¬ 
nate. 

The  Court :  True.  The  two  words  are  used  pretty  much 
the  same,  dominate  and  control  the  testator’s  judgment 

I  don’t  know  if  the  influence  is  of  such  a  nature  as  to  sub¬ 
vert  and  control  the  judgment  of  the  testator — “subvert” 
might  be  better. 

Do  you  think  that  will  help  any,  Mr.  Clark? 

Mr.  Clark :  That  is  what  I  had  in  mind. 

Mr.  Hilland :  Barbour  vs.  Moore,  I  think  the  words  “dom¬ 
inate  and  control”  comes  from. 

Mr.  Clark:  My  No.  5  might  be  taken  in  connection  with 
his  No.  6. 

The  Court :  Turn  to  Mr.  Clark’s  No.  5. 

Mr.  Hilland:  That  prayer  is  objectionable  because  it 
clearly  omits  and  is  contrary,  standing  alone,  to  the  rule 
that  mere  possibility  of  suspicion  is  not  enough. 

The  Court:  Suppose  you  take  his  No.  5  and  your  prayer 
together. 

1530  Mr.  Hilland :  The  jury  must  find  there  was  actual 
— there  was  actual  fraud  and  deceit  or  undue  influ¬ 
ence. 

The  Court :  Yes,  but  they  can  find  it  existed — 

Mr.  Hilland  (Interposing) :  Right,  but  they  must  find 
there  was  more  than  a  possibility  and  not  the  suspicion; 
that  there  was  actual  existence  of  fraud. 

The  Court :  There  is  no  actual  existence  from  suspicion. 

Mr.  Hilland :  Yes,  they  can  do  that 
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The  Court:  I  don’t  think  we  are  very  far  apart  on  that. 
Here’s  what  I  want  to  discuss  with  both  of  you  on  this 
point : 

Mr.  Clark,  turn  to  Defendant’s  Instruction  No.  9. 

The  only  trouble  I  have  with  No.  9  is  whether  I  should 
use  the  phrase  “a  strong  circumstance”  instead  of  “a  cir¬ 
cumstance”. 

Mr.  Hilland:  I  got  that  from  a  case.  I  don’t  know 
whether  it  was  the  McCartney  case  or  another. 

Mr.  Clark :  I  think  that  is  clearly  not  proper,  any  more 
than  picking  out  any  other  piece  of  evidence.  “The  jury 
are  instructed” — Edward  Dewey  could  be  sitting  in  the 
apartment  in  his  home  talking  for  four  hours  before  his 
father  went  down  to  Mr.  Leahy’s  office  to  draw  his  will.  It 
is  our  theory  it  is  no  more  his  will  than  Mr.  Leahy’s  wilL 

The  Court :  I  think  you  have  a  point  there.  I  think  they 
are  entitled  to  be  told  that  the  law  recognizes  that 
1531  undue  influence  is  not  a  thing  commonly  practiced 
on  the  street  corner — 

Mr.  Hilland  (Interposing) :  That  instruction  was  taken 
bodily  from  the  McCartney  case.  The  Court  of  Appeals  said 
it  was  all  right. 

The  Court:  The  Court  of  Appeals  gave  its  approval  to 
the  charge.  It  did  not  single  out,  it  was  referring  to  a  spe¬ 
cific  requested  instruction  at  the  time.  That  is  a  blanket 
statement,  “The  charge  was  all  right” — the  whole.  If  you 
can  concede  as  a  fundamental  premise  that  one  who  unduly 
influences  another  is  more  likely  to  do  it  in  private  and  not 
in  the  presence  of  someone  else,  the  mind  must  follow.  This 
undue  influence  when  there  is  no  specific  proof  that  he  had 
nothing  to  do  with  the  will.  That  destroys  the  premise. 

I  think  it  shall  deny  your  No.  9.  I  certainly  will  deny  it 
the  was  it  is  framed. 

Mr.  Hilland:  If  you  deny  the  instruction  about  influenc¬ 
ing  from  suspicion  and  omit  this  one,  you  practically  nullify 
the  rule  against  suspicion. 

Mr.  Clark :  You  have  got  a  prayer  on  that 
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The  Court:  I  deny  No.  9  as  framed.  You  can  argue  this; 
that  is  what  the  jury  should  ultimately  think,  how  they 
should  feel  about  it.  But  I  am  not  going  to  instruct  the 
jury  that  way. 

1532  Turn  to  Defendant’s  No.  2,  now,  and  we  will  go 
through  defendant’s  instructions. 

You  don’t  have  objection  to  Defendant’s  No.  2? 

Mr.  Clark :  I  think  it  is  a  fair  statement  o  flaw  as  far  as 
it  goes. 

Mr.  Hilland:  You  can  go  farther  than  that  if  you  want 
to.  It  originally  came  from  the  case  of  Barbour  vs.  Moore. 
I  can’t  find  this,  547,  Volume  4 — “a  right  to  make  a  will  and 
dispose  of  his  property  as  he  pleased,  even  to  gratify  par¬ 
tiality  or  prejudice,  and  even  to  the  exclusion  of  those 
related  to  him”. 

That  is  out  of  the  Virginia  Court  of  Appeals. 

Mr.  Clark :  In  this  instruction,  must  be  of  of  sound  mind, 
untrained  mind,  “had  a  right  to  make  a  will  and  dispose  of 
his  property  as  he  pleased” — 

The  Court  (Interposing) :  So  long  as  he  did,  he  was  act¬ 
ing  as  a  free  agent  and  without  undue  influence  for  fraud 
having  been  practiced  upon  him. 

Mr.  Clark :  That  is  true. 

The  Court :  I  will  say  so. 

Mr.  Clark :  Very  well,  Your  Honor. 

The  Court :  No  3  is  all  right.  I  will  define  what  is  meant 
by  “burden  of  proof”  and  by  “a  preponderance  of  the  evi¬ 
dence”  in  a  civil  case,  that  if  that  has  a  greater  convincing 
power,  and  so  forth. 

1533  Mr.  Hilland:  Your  Honor  is  on  No.  3  now? 

The  Court:  I  say  No.  3  is  all  right,  but  I  will  go 
beyond  that  and  define  what  is  preponderance  of  the  evi¬ 
dence  in  a  civil  case. 

No.  4.  It  seems  that  ought  to  be  woven  into  a  general 
statement  about  the  testimony  of  these  witnesses  who  took 
the  witness  stand  and  other  considerations. 

I  will  deny  No.  4  and  I  shall  say  pretty  much  the  same 
thing. 
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I  think  Defendant’s  Instruction  No.  5  is  all  right,  striking 
out  the  last  sentence. 

No.  6  is  all  right,  except  as  I  say. 

No.  7  is  all  right,  except  as  I  say  I  think  there  should  be 
added  there  “might  be  the  actual  existence  of  undue  influ¬ 
ence.  It  may  be  inferred  from  all  of  the  evidence  and  cir¬ 
cumstances”. 

No.  8  is  all  right 

Mr.  Clark:  No.  8  is  an  accurate  statement  of  the  law.  I 
don’t  see  why  it  is  attempted  to  center  or  pick  out  that  par¬ 
ticular  thing,  that  is  “do  not  alone  furnish  any  presumption 
of  undue  influence,  fraud  or  deceit”. 

The  Court:  I  think  Mr.  Hilland’s  No.  8  should  be  taken 
together  with  your  No.  5. 

Mr.  Clark:  Our  No.  5,  we  have  set  forth  several  circum¬ 
stances  which — 

1534  The  Court  (Interposing) :  Among  them,  the  close 
relationship. 

Mr.  Clark:  Confidential  relationship,  close  relationship. 

The  Court:  I  will  give  No.  8  in  connection  with  your  No. 
5. 

I  deny  No.  9. 

Very  well,  Plaintiff’s  No.  1,  denied. 

Plaintiff’s  No.  2,  denied. 

Plaintiff’s  No.  3,  denied. 

Now,  Mr.  Clark,  your  No.  4  is  denied  with  one  of  Mr. 
Hilland’s  instructions,  but  I  don’t  know  which  one  it  is. 

Mr.  Hilland:  It  would  be  No.  6,  Your  Honor,  which  de¬ 
fines  undue  influence. 

The  Court :  Yes.  I  deny  Mr.  Clark’s  prayer  No.  4. 

Plaintiff’s  Prayer  No.  5  will  be  read  with  Defendant’s 
Instruction  No.  8. 

No.  6.  I  think  Mr.  Clark’s  No.  6  should  be  read  in  con¬ 
nection  with  your  No.  6. 

Mr.  Hilland:  It  clearly  injects  something  in  the  case 
which  is  not  in  the  evidence.  How  can  you  take  the  term 
“poison”  as  undue  influence?  From  what  source  is  it  de¬ 
rived?  That  is  part  of  the  argument.  He  certainly  can’t 
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take  out  some  phrase  from  his  argument  and  put  it  into  his 
instruction. 

The  Court:  I  deny  No.  6  because  I  think  it  is  covered  in 
the  other  No.  6. 

1535  Mr.  Clark :  The  first  part  of — 

Mr.  Hilland  (Interposing):  And  his  No.  7  does 
not  state  the  law  correctly.  It  is  stated  correctly  in  my  No. 
5. 

The  Court:  What  is  that? 

Mr.  Clark :  You  denied  my  No.  7? 

The  Court :  Yes,  I  deny  your  No.  7. 

Now,  are  we  through? 

Mr.  Hilland :  Yes,  Your  Honor. 

The  Court :  Let  me  ask  you  this :  I  am  going  to  ask  the 
Deputy  Clerk  to  type  Issue  No.  1  I  formally  have  to  have 
the  jurors  answer  to  all  of  these. 

Turn  to  the  fifth  issue:  Was  the  paper  writing  dated  the 
29th  day  of  October,  1936,  obtained,  or  the  execution  thereof 
procured  from  the  said  Theodore  Gibbs  Dewey,  deceased, 
by  the  undue  influence  or  duress,  or  coercion  of  Edward  B. 
Dewey  and/or  Selma  0.  Sinclair,  now  the  wife  of  said  Ed¬ 
ward  B.  Dewey,  or  any  other  person  or  persons? 

I  think  I  should  strike  out  the  words  “duress  or  coercion”. 
In  other  words,  I  should  change  the  issue  at  this  stage  of 
the  proceedings. 

Mr.  Clark:  Well,  Your  Honor,  I  suppose  that  that  could 
be  done  by  instruction  from  the  Court  but  I  do  think  that 
would  be  confusing.  If  agreeable,  we  can  eliminate  from 
that  “duress  or  coercion”. 

The  Court :  Do  you  agree,  Mr.  Hilland? 

1536  Mr.  Hilland:  Yes,  Your  Honor. 

Mr.  Clark:  And  submit  it  as  it  is  without  those 

words. 

The  Court :  I  think  even  though  the  jury  has  got  to  an¬ 
swer  all  of  them,  that  can  be  done  when  you  bring  them 
back  in. 

I  think  I  should  let  them  take  with  them  only  the  issues 
they  have  got  to  decide  so  there  won’t  be  any  confusion  in 
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their  minds.  That  would  be  Issue  No.  1,  4  and  5,  wouldn’t 
it? 

Mr.  Clark :  Yes,  Your  Honor. 

The  Court:  Now,  what  would  you  say  about  having  No. 
4  and  No.  5  appear  first  and  No.  1  last?  Because  if  the  an¬ 
swer  is  yes  to  either  4  or  5  it  has  got  to  be  “No”  to  No.  1. 
They  can’t  answer  No.  1  until  they  have  answered  No.  4 
and  No.  5. 

Mr.  Hilland:  Right. 

Mr.  Clark:  Right 

Mr.  Hilland:  Your  Honor  can  leave  the  same  numbers  on 
them  but  change  the  order  of  them. 

The  Court  (Addressing  the  Deputy  Clerk) :  Anne,  just 
take  1, 4,  and  5  as  changed,  see  ? 

The  Deputy  Clerk :  Yes,  Your  Honor. 


1538  The  Court:  Proceed. 

(Thereupon,  opening  argument  on  behalf  of  the 
plaintiff  was  made  to  the  jury  by  Mr.  Clark,  which,  at  the 
direction  of  counsel,  has  not  been  transcribed.) 


1540  (At  2:15  o’clock  pun.,  the  Court  reconvened  pur¬ 
suant  to  the  luncheon  recess,  after  which  argument  of 
counsel  for  caveator  was  concluded,  and  reply  argument 
was  made  by  Mr.  Hilland,  on  behalf  of  the  caveatee,  during 
which  the  following  occurred:) 

Mr.  Hilland: 

Mr.  Clark  in  his  argument — and  I  am  sure  it  must  have 
been  an  oversight  on  his  part — failed  to  tell  you  what  I 
think  will  be  one  of  the  most  important  things  for  you  to 
consider  in  your  deliberations.  That  is,  that  His  Honor 
will  instruct  you  to  find  that  Commander  Theodore  Gibbs 
Dewey  was  of  sound  and  disposing  mind  and  memory  and 
was  capable  of  making  a  valid  deed  or  contract  at  the 
time  he  made  this  will  on  October  29,  1936.  His  Honor  will 
give  you  what  we  call  a  directed  verdict  on  that  issue.  I 
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think  that  had  you  know  that  when  listening  to  Mr.  Clark’s 
argument,  his  opening  summation  in  this  case,  perhaps 
your  reflection  upon  some  of  the  things  he  said  would  have 
taken  on  a  different  light  and  a  different  hue,  because  you 
would  have  been  thinking  in  terms  of  the  fact  that  every¬ 
thing  Mr.  Clark  said  to  you  was  in  reference  to  the  con¬ 
duct  of  a  man  whom  His  Honor  is  going  to  tell  you  was  of 
sound  mind  and  memory  and  capable  of  making  a  valid 
deed  or  contract. 

The  Court:  Now,  Mr.  Hilland,  that  is  not  quite 
1541  accurate.  What  I  am  going  to  tell  the  jury  is  that 
there  is  insufficient  evidence  of  his  mental  incapacity 
as  a  matter  of  law  and  under  the  rules  of  law,  for  the  jury 
to  find  such  verdict;  which  is  quite  a  different  thing  from 
saying  he  was. 

Mr.  Hilland :  Yes ;  I  beg  your  pardon,  I  did  state  that,  un¬ 
fortunately,  lady  and  gentlemen  of  the  jury. 

What  His  Honor  is  going  to  tell  you  is  that  there  is  no 
evidence  to  go  to  you  to  decide  the  question.  He  has  de¬ 
cided  from  the  lack  of  evidence,  that  the  testator  was  a 
man  of  sound  mind  and  capable  of  making  this  valid  deed, 
will  or  contract. 

Now,  what  I  said  still  goes,  and  that  is,  that  in  deliberat¬ 
ing  upon  the  arguments  Mr.  Clark  made  as  he  went  along, 
if  you  had  been  acquainted  with  the  fact  that  you  are  not 
going  to  have  to  decide  whether  he  was  or  was  not  of  sound 
mind,  I  think  your  consideration  would  have  been  of  those 
things  as  the  conduct  of  a  man  who  was  normal  mentally 
and  physically. 

So,  when  I  discuss  this  case,  and  in  Mr.  Clark’s  discus¬ 
sion  in  the  future,  I  am  sure  you  will  bear  in  mind  the 
fact  that  there  has  been  no  such  evidence  here  to  show  that 
he  was  of  unsound  mind. 

For  my  own  guidance,  what  time  did  I  start.  Your 
Honor? 

The  Court :  2 :30, 1  believe. 
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Mr.  Hilland:  From  my  side  of  the  case  I  will  probably 
be  long-sinded,  but  I  hope  I  will  not  waste  your  time, 

1542  and  what  I  have  to  say  will  be  to  the  point  and  I 
believe  will  help  you  reach  your  conclusion  in  this 

case.  *  *  *  *  * 

Now,  if  this  is  not  the  last  will  and  testament  of  Theodore 
Gibbs  Dewey,  I  am  sure  that  William  E.  Leahy  is  going  to 
be  the  most  surprised  lawyer  in  Washington. 

Mr.  Clark:  I  object  to  that. 

The  Court:  I  sustain  the  objection. 

Mr.  Clark:  I  object  to  that  and  I  think  Your  Honor 
should  instruct  the  jury — or  perhaps  you  will  in  your 
charge,  Your  Honor. 

The  Court :  All  right.  We  will  go  on  from  there. 

Mr.  Hilland :  Well,  the  evidence  will  show  that  Mr.  Leahy 
prepared  this  will  and  he  allowed  himself  to  become  a  wit¬ 
ness  to  it  and  his  secretary  to  be  a  witness  to  it.  And  I 
think  Mr.  Leahy  knows  how  to  draw  a  will. 

The  Court:  Mr.  Hilland,  I  do  not  get  your  thought  in 
that  connection.  The  issue  of  whether  or  not  the  will  was 
properly  executed  is  out  of  the  case.  The  issue  of  mental 
capacity  is  out  of  the  case.  Mr.  Leahy  would  not  know 
whether  there  was  any  undue  influence  in  the  case. 

Mr.  Hilland:  Mr.  Leahy  would  know  at  the  time  of  the 
execution  of  the  will. 

The  Court:  How  would  Mr.  Leahy  know  whether  there 
had  been  any  undue  influence  prior  to  the  time  he  came 
to  the  office  to  get  it  drawn? 

1543  Mr.  Hilland:  He  could  draw  it  from  the  way  he 
acted  and  what  he  said,  and  the  fact  that  he  was 

there.  I  do  not  think  there  is  any  question  about  that. 

The  Court:  That  is  all  right. 

Mr.  Hilland:  We  lawyers  are  educated  in  the  manner 
of  drawing  a  will,  just  as  we  are  in  the  manner  of  trying 
one  of  these  lawsuits  •••••• 

The  Court:  Mr.  Hilland,  you  have  spoken  for  about  an 
hour  and  a  half.  Would  you  prefer  to  go  on  a  little  longer? 
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Mr.  Hilland :  Whatever  Your  Honor  says.  I  think  some 
of  the  jurors  are  a  little  tired,  and  I  am  a  little  tired. 

The  Court :  I  think  we  will  adjourn  now. 

I  won’t  hold  you,  Mr.  Clark,  literally  to  your  time. 


1544  Washington,  D.  C. 

Tuesday,  January  23,  1951. 


1546  Mr.  Hilland:  Your  Honor,  I  think  that  colloquy 
we  engaged  in  yesterday  in  connection  with  Your 

Honor’s  statement  with  regard  to  directing  a  verdict  on 
the  issue  of  mental  capacity  is  damaging  in  the  defendant’s 
case.  1  stated  it  in  such  a  way  as  to  indicate  that  Your 
Honor  is  of  the  opinion  that  he  was  of  sound  mind.  He 
is  presumed  to  be,  and  I — 

The  Court :  Presumably,  but  the  Court  does  not  tell  them 
that  he  is. 

Mr.  Hilland:  He  is  presumed  to  be,  and  there  is  in¬ 
sufficient  evidence  to  overcome  that  presumption.  Isn’t 
that  up  to  the  Court  to  tell  them  he  was  of  sound  mind? 

The  Court :  I  do  not  think  so,  but  I  think  I  will  make  it 
clearer. 

I  think  there  is  a  vast  difference  in  saying  to  the  jury 
that  there  are  legal  standards  which  the  evidence  must 
meet  on  that  issue  as  on  all  others,  and  that  the  Court 
holds  as  a  matter  of  law  that  the  evidence  did  not  meet 
those  standards  and  requirements;  that  it  was  insufficient 
to  justify  a  verdict  of  unsound  mind.  I  will  tell  them  also 
that  he  is  presumed  to  be  of  sound  mind  and  the  evidence 
was  insufficient  to  overcome  as  a  prima  facie  matter 

1547  that  presumption. 

Now,  it  may  be  the  same,  but  I  do  not  think  it  is 
quite  the  same  as  the  Court  saying  that  I  instruct  you 
that  this  man  was  of  sound  mind. 

Mr.  Hilland:  You  instruct  them  that  the  law  presumes 
he  is  of  sound  mind,  and  that  the  evidence — 

The  Court:  There  is  that  difference. 

Mr.  Clark :  At  the  time  of  making  the  will. 


The  Court :  Yes.  I  would  not  go  quite  that  far,  because 
I  think  there  is  a  difference  between  a  judge  telling  the 
jury  “this  man  was  of  sound  mind”  and  saying  to  them 
“there  is  insufficient  evidence  in  this  case  to  overcome  the 
presumption  of  law  that  he  was  of  sound  mind,  therefore 
you  will  consider  him  of  sound  mind.”  It  is  the  latter  way 
I  think  is  accurate. 

Mr.  Hilland:  How  will  Your  Honor  state  it? 

The  Court :  That  there  is  insufficient  evidence  in  the  case 
to  overcome  the  presumption  that  he  was  of  sound  mind 
at  the  time  and  prior  to  the  time  he  made  his  will ;  there¬ 
fore  I  will  not  permit  them  to  pass  on  that  issue. 

As  I  say,  that  may  be  a  distinction  without  a  difference. 
I  believe  there  is  a  difference. 


(Counsel  having  returned  to  the  trial  table:) 

1548  (Argument  on  behalf  of  the  caveatee  was  con¬ 
cluded,  after  which  rebuttal  argument  on  behalf  of 

the  caveator  was  made  by  Mr.  Clark,  which,  at  direction  of 
counsel,  was  not  placed  upon  the  record.) 

1549  Charge  to  the  Jury 

The  Court  (Schweinhaut,  J.) :  Members  of  the  jury, 
as  I  believe  I  told  you  at  the  outset  of  the  trial,  or 
perhaps  before  you  were  impanelled  as  members  of  the 
jury,  it  is  your  function  as  jurors  to  decide  the  facts  in  a 
case,  and  you  are  the  sole  judges  of  the  facts.  No  one  can 
do  anything  about  it.  You  are  a  body  supreme  unto  your¬ 
selves  in  respect  to  the  decision  on  the  fatfts,  so  long  as  you 
arrive  at  that  decision  under  proper  instructions  by  the 
Court. 

Needless  to  say,  it  therefor  follows,  and  I  am  sure  that 
in  any  case  and  especially  a  case  such  as  this,  you  will  take 
that  duty  and  that  power,  shall  we  say,  seriously,  and  give 
to  the  deliberation  of  this  case  your  very  best  thought  and 
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your  very  calmest  and  your  most  objective  thought  and 
reasoning. 

The  Court  is  the  sole  judge  of  the  law,  and  what  the 
judge  says  to  you  as  to  the  law  is  absolutely  binding  upon 
you.  You  may  not  challenge  it.  Counsel  may  challenge  it 
It  is  not  only  their  right,  but  their  duty  to  do  so,  if  they 
believe  that  at  any  time  during  the  course  of  the  trial,  or 
indeed  in  the  course  of  the  Court’s  instruction  to  you,  he 
has  fallen  into  error.  They  are  right  in  their  duty  to  tell 
him  so,  so  that  upon  reflection  and  second  thought  he  can 
correct  himself  if  he  thinks  he  has  been  wrong,  if  he  has 
made  a  mistake.  Once  he  decides,  however,  that  is 
1550  the  end  of  the  matter  as  far  as  Counsel  are  con¬ 
cerned.  They  may  persuade  the  Court  of  Appeals, 
and  sometimes  do,  that  the  trial  judge  was  wrong,  but  so 
far  as  this  Court  is  concerned,  so  far  as  you  are  concerned, 
what  the  Court  tells  you  is  the  end  of  the  matter. 

Now,  as  you  commence  your  thinking  about  this  case — 
well,  I  will  come  back  to  that  in  a  moment. 

As  is  common  in  virtually  all,  if  not  literally  all  the  will 
contests,  there  are  five — sometimes  divided  in  such  a  way 
as  to  make  six — so-called  issues.  So  it  was  in  this  case. 
There  was  the  issue  of  whether  or  not  at  the  time  Com¬ 
mander  Dewey  executed  this  will  he  was  of  sound  and  dis¬ 
posing  mind  and  memory  notwithstanding  he  knew  the 
nature  and  extent  of  his  property  and  the  natural  objects 
of  his  bounty,  or  was  he  of  unsound  mind  at  that  time? 

The  second  issue  is  whether  or  not  this  will  had  been 
procured  by  coercion  or  duress,  which  amount  to  the  same 
thing.  That  is,  intimidation  brought  to  bear  upon  him  by 
either  Edward  Dewey  or  his  wife  Mrs.  Dewey,  or  anyone 
else. 

Those  first  two  issues  have  been  taken  out  of  this  case 
by  the  Court  You  start  off  with  the  fundamental  premise 
in  law  that  everyone  is  presumed  to  be  of  sound  mind,  and 
he  who  alleges  unsoundness  of  mind  has  the  burden  of 
proving  it 
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There  was  another  issue,  namely :  Was  this  will  executed 
and  attested  in  the  due  form  of  law?  Counsel  con- 

1551  ceded  long  before  this  trial  was  started,  that  that 
issue  was  not  in  the  case ;  that  it  was  properly  exe¬ 
cuted  as  far  as  the  technical  aspects  are  concerned. 

The  law  presumes  that  one  is  of  sound  mind,  and  has  set 
up  certain  legal  requirements,  legal  standards  by  which 
that  must  be  measured,  up  to  a  point.  The  Court  in  this 
case  concluded  that  the  evidence  adduced  on  behalf  of  the 
plaintiff  Theodore  is  insufficient  in  law  to  overcome  that 
presumption  of  being  of  sound  mind,  and  thus  the  answer 
to  that  question  will  be,  by  direction  of  the  Court,  yes  he 
was  of  sound  mind. 

Since  Counsel  got  into  a  debate  on  that  matter,  I  think  I 
should  say  to  you  that  that  is  not  tantamount  to  my  saying 
to  you  that  Commander  Dewey  was  on  October  29, 1936,  of 
sound  mind.  I  express  no  opinion  one  way  or  the  other 
upon  the  matter.  I  instruct  you,  as  a  matter  of  law,  that 
there  is  not  sufficient  evidence  to  overcome  the  presumption 
of  sanity,  as  to  warrant  your  dealing  with  that  matter.  So 
you  will  take  that  out  of  your  mind.  That  issue  is  not  in 
the  case. 

So  also  as  a  matter  of  law,  and  guided  by  the  same  prin¬ 
ciples,  there  was  insufficient  evidence  in  this  case — none  at 
all  that  I  know  of,  and  Counsel  conceded  that — to  establish 
the  issue  of  coercion  or  duress,  that  is  to  say,  intimidation. 
So  that  is  out  of  the  case. 

Thus  the  matter  comes  to  you  on  three  issues.  The  one 
will  be  answered  as  a  result  of  your  decision  on  the 

1552  other  two. 

The  first  issue  is  whether  or  not  fraud  and  deceit 
had  been  practiced  upon  Commander  Dewey  by  Edward 
Dewey  or  his  wife,  either  or  both,  to  the  extent  that  it 
caused  him  to  make  a  will  disinheriting  Theodore,  when  be¬ 
fore  such  fraud  and  deceit  he  would  not  have  done  so. 

The  next  issue  is  whether  or  not  there  was  undue  in¬ 
fluence  practiced  upon  him  by  either  Edward  or  Mrs. 
Dewey,  or  anyone  else — there  is  no  evidence  that  anyone 
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could  have — to  the  extent  that  but  for  the  undue  influence 
practiced  he  would  have  made  a  will  that  would  not  have 
disinherited  Theodore. 

I  will  go  into  more  detail  on  those  matters  in  a  moment. 

Now,  it  is  my  view,  and  I  thought  we  had  agreed  upon 
this,  gentlemen,  although  Mr.  Clark  in  his  closing  argument 
seemed  not  to.  I  thought  we  had  agreed  that  the  jurors’ 
answer  to  the  question  of  fraud  and  deceit  and  to  the  ques¬ 
tion  of  undue  influence,  would  have  to  be  the  same,  under 
the  evidence  in  the  case.  I  do  not  believe  or  mean  that  as 
a  general  proposition  at  all,  but  in  the  evidence  in  this  case 
there  is  either  fraud  and  deceit  and  undue  influence,  or 
there  is  neither  fraud  and  deceit  nor  undue  influence. 

Are  you  not  in  agreement  with  that? 

Mr.  Clark:  Your  Honor,  I  think  under  the  evidence  in 
this  case  they  are  interlocked,  yes. 

1553  The  Court:  So  the  answers  to  four  and  five  will 
have  to  be  either  yes  or  no,  as  the  case  may  be? 

Mr.  Clark:  Yes,  Your  Honor. 

The  Court:  All  right.  I  will  mention  that  at  the  con¬ 
clusion  of  my  instructions. 

It  is  the  plaintiff  in  this  case,  then,  who  asserts  the 
affirmative  issues.  Therefore  the  burden  of  proof  is  upon 
him  to  sustain  the  allegations  by  what  is  known  or  called 
a  preponderance  of  the  evidence. 

It  may  be  that  some  of  you  have  either  this  month — 
although  I  do  not  think  that  could  be — sat  as  jurors  in 
criminal  cases  where  the  burden  of  proof  is  entirely  differ¬ 
ent,  or  have  learned  of  such  in  the  past.  There  you  have  to 
establish  proof  beyond  a  reasonable  doubt.  That  is  not  the 
law  in  civil  cases,  where  the  plaintiff  must  establish  his 
case  by  a  preponderance  of  the  evidence. 

Now  let  me  explain  that  in  these  words,  and  then  I  may 
have  to  elaborate:  The  party  who  asserts  the  affirmative 
issue,  and  that  is  Theodore  here,  must  carry  the  burden  of 
proving  it,  and  that  burden  goes  to  each  element  of  the 
case.  I  will  discuss  that  with  you  later.  Such  burden  of 
proof  is  established  by  what  we  call  a  preponderance  of 
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the  evidence,  which  is  determined  not  alone  by  the  greatest 
number  of  witnesses  testifying  to  a  particular  state  of 
facts;  it  means  that  the  testimony  on  behalf  of  the 

1554  party  carrying  the  burden  of  proof  must  have  great¬ 
er  weight  in  your  estimation,  have  a  more  convincing 

effect,  than  that  opposing. 

If  you  believe  that  the  testimony  on  any  essential  point 
evenly  balanced,  then  your  finding  as  to  that  point  must  be 
against  the  plaintiff  because  the  burden  will  not  have  been 
sustained.  His  evidence  as  weighed  in  your  scale  must  be 
heavier  in  quality  and  value. 

A  party  has  succeeded  in  carrying  the  burden  of  proof 
if  the  evidence  favoring  his  side  of  the  case,  or  reasonable 
inferences  to  be  drawn  from  the  evidence,  is  more  con¬ 
vincing  than  that  tending  to  support  the  contrary  side.  If 
it  causes  the  jurors  to  believe  that  on  that  issue  the  prob¬ 
ability  of  truth  favors  that  party. 

Now,  that  is  an  accepted  instruction  in  the  law.  I  like, 
however,  not  to  depart  from  it  at  all,  because  that  is  the 
law  and  that  is  a  rather  good  way  of  putting  it,  but  a  simple 
way  of  putting  it  is  this :  That  taking  the  whole  case,  that 
is,  the  evidence  introduced  on  behalf  of  Theodore,  and  the 
evidence  introduced  on  behalf  of  Edward,  taken  all  to¬ 
gether — for  you  must  evaluate  the  entire  case,  not  pieces  of 
it — if  having  evaluated  the  entire  case  you  believe  that  the 
evidence  on  his  part  has  the  more  convincing  power,  then 
he  will  have  sustained  the  burden  of  proof. 

It  is  a  question  not  of  quantity  of  witnesses,  because 
one  witness  may  be  worth  50  in  your  opinion  if  you 

1555  think  so ;  it  is  for  you  to  decide.  It  is  the  quality  of 
the  evidence  that  is  determinative  of  the  issue. 

In  reaching  your  final  decision  in  this  case — and  I  trust 
and  implore  you  to  reach  a  decision  in  this  case,  because  no 
jurors  are  ever  going  to  be  better  able  to  decide  it  than 
you  are — in  reaching  your  final  decision,  you  can  only  do 
so  properly  by  an  evaluation  of  the  testimony,  insofar  as 
it  is  now  after  three  weeks  possible  for  you  to  do  so,  from 
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everyone  who  took  that  witness  stand.  Only  in  that  manner 
can  you  reach  the  truth,  and  it  is  the  truth  you  seek. 

Now,  bring  to  that  task  your  good  sound  common  sense, 
your  own  experiences  in  life,  your  knowledge  of  human 
nature,  and  your  knowledge  of  people.  Take  into  account 
the  manner  and  demeanor  and  conduct  of  the  numerous 
witnesses  who  took  the  stand.  Consider  whether  the  story 
they  tell  is  plausible  or  implausible. 

Are  there  inconsistencies  in  the  stories  they  tell?  If 
there  are  inconsistencies,  ask  yourselves  whether  it  is  the 
kind  of  inconsistency  that  is  more  likely  to  find  itself  allied 
with  falsehood  than  with  truth?  Are  they  unimportant, 
reasonable  inconsistencies,  to  be  expected  rather  than  oth¬ 
erwise?  Or  is  it  the  kind  of  inconsistency  that  points  to  an 
underlying  vice  in  the  base  of  the  story? 

The  interests  of  the  people  involved  in  the  result,  friend¬ 
ship  or  animosity  towards  persons  concerned  therein, 
1556  are  other  factors  to  be  taken  into  consideration.  Is 
there  passion  and  prejudice  to  be  gleaned  from  the 
testimony  of  anyone,  and  if  there  is  either,  is  it  of  such  an 
extent  in  your  mind  as  to  subvert  the  truth  of  the  witness 
and  cause  him  to  lie,  when  but  for  the  existence  of  the  pas¬ 
sion  or  prejudice  he  might  perhaps  have  told  the  truth? 

There  are  many,  many  human  factors  which  enter  into 
the  business  of  evaluating  the  testimony  of  witnesses. 

I  think  if  you  will  approach  the  matter  as  you  would  any 
problem  of  importance  concerning  your  own  affairs,  and 
view  it  with  an  impartiality  and  objectivity,  you  will  be 
able  to  properly  evaluate  the  testimony  of  the  witnesses^ 
and  thus  it  follows,  properly  to  evaluate  the  case  itself  and 
to  arrive  at  an  answer. 

If  you  believe  that  anyone  testified  falsely  concerning 
a  matter  as  to  which  he  could  not  reasonably  have  been 
mistaken,  you  may  disregard  the  whole  or  any  part  of  the 
testimony  of  such  witness. 

Now,  both  counsel,  both  lawyers,  have  asked  me  to  in¬ 
struct  you  in  certain  respects  and  in  certain  language.  I 
have  agreed  to  do  so  for  both  sides,  and  that,  together  with 
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what  I  say  to  you  on  my  own,  will  constitute  the  charge  of 
the  Court,  and  I  trust  will  be  clear  to  you. 

Before  we  get  into  that,  let  us  discuss  these  issues  for 
a  moment.  For  purposes  of  clarity  we  have  trans- 

1557  posed  them  sombewhat — the  ones  that  are  left  for 
vour  consideration. 

Issue  number  four,  the  issues  two  and  three  having  been 
taken  out  by  the  Court,  is  this :  “Was  the  said  paper  writing 
dated  the  29th  day  of  October,  1936,  obtained,  or  the  execu¬ 
tion  thereof,  or  the  subscription  thereto” — that  is,  the  testa¬ 
tor  and  the  witnesses — “procured  from  the  said  Theodore 
Gibbs  Dewey,  deceased,  by  fraud  or  deceit  practiced  upon 
the  said  Theodore  Gibbs  Dewey  by  Edward  B.  Dewey  and/ 
or  Selma  0.  Sinclair,  now  the  wife  of  said  Edward  B. 
Dewey,  or  any  other  person  or  persons?” 

You  will  write  an  answer  to  that  issue.  The  foreman  will 
initial  it.  Your  answer  to  that  will  be  yes,  or  no. 

Issue  number  five:  “Was  the  said  paper  writing  dated 
the  29th  day  of  October,  1936,  obtained,  or  the  execution 
thereof  procured  from  the  said  Theodore  Gibbs  Dewey, 
deceased,  by  the  undue  influence  or  duress,  or  coercion  of 
Edward  B.  Dewey  and/or  Selma  0.  Sinclair,  now  the  wife 
of  said  Edward  B.  Dewey,  or  any  other  person  or  persons?” 

That,  you  will  notice,  contains  the  words  “or  duress,  or 
coercion”.  That  is  because  this  is  an  issue  that  has  been 
framed  by  a  judge  of  the  court  some  time  back,  and  we  are 
not  changing  that  because  that  is  the  issue  you  must  answer. 
But  in  your  deliberations  and  your  thinking,  and  your 
decision  as  to  whether  to  write  yes  or  no  to  that  issue,  you 
will  simply  ignore  the  words  “duress  or  coercion”, 

1558  because  that  is  the  position  of  undue  influence. 

As  I  have  said,  your  answer  to  four  and  five  will 
have  to  be  the  same.  It  will  either  be  yes  twice  or  no  twice. 

Issue  number  one  is:  “Was  the  paper  writing  filed  in 
this  court  and  bearing  date  the  29th  day  of  October,  1936, 
the  last  will  and  testiment  of  Theodore  Gibbs  Dewey, 
deceased?” 


If  you  find  there  was  fraud  and  deceit  and  undue  in¬ 
fluence,  then  your  answer  to  that  would  be  “no”,  because  it 
would  not  be  then  his  true  will.  If  you  find  the  paper  writ¬ 
ing  was  not  procured  by  fraud  and  deceit  or  undue  in¬ 
fluence,  your  answer  to  number  one  is  “yes”,  because  then 
it  would  be  his  true  will. 

You  are  instructed  as  a  matter  of  law  that  the  testator 
had  a  right  to  make  a  will — and  when  I  use  that  word 
“testator”  of  course  that  means  Commander  Theodore 
Gibbs  Dewey — and  dispose  of  his  property  as  he  pleases, 
even  to  gratify  partiality  or  prejudice,  and  even  to  the 
exclusion  of  those  related  to  him,  so  long  as  he  did  so  freely 
i  and  of  his  own  free  will,  without  having  had  his  mind,  his 
judgment,  rather,  subverted  by  undue  influence  or  fraud  or 
deceit,  as  I  shall  define  that. 

I  have  discussed  with  you  the  burden  of  proof  sufficiently. 

You  are  further  instructed  as  a  matter  of  law,  that  you 
are  not  authorized  to  pass  upon  the  question  of  reasonable¬ 
ness  of  the  provisions  of  the  alleged  will  of  Corn- 
1559  mander  Dew’ey.  Nor  would  you  be  justified  in  find¬ 
ing  against  its  validity  because  you  thought  the  pro¬ 
visions  of  the  will  unreasonable  or  not  in  accordance  with 
your  idea  of  what  is  right,  or  what  the  disposition  of  the 
property  should  have  been. 

The  fact  that  it  is  an  unnatural  will,  the  fact  that  it  is 
an  unjust  and  unreasonable  will,  if  you  thing  it  is,  is  not 
i  sufficient  to  entitle  you  to  overthrow  it,  if  you  believe  that 
he  made  it  as  a  free  agent  and  without  having  had  his 
mind  unduly  persuaded  to  make  it  what  otherwise  he  would 
not  have  made  it  but  for  such  undue  persuasion. 

Now,  these  issues  as  I  have  read  them  to  you,  briefly 
stated  present  the  question  of  whether  or  not  Commander 
Dewey  was  induced  to  execute  this  will  by  reason  of  the 
fraud  or  undue  influence  execrised  by  Edward  B.  Dewey 
or  Selma  0.  Sinclair  Dewey  or  any  other  person. 

Fraud  consists  in  and  includes  cases  of  the  intentional 
and  successful  employment  of  any  deceit,  trickery,  mis¬ 
representation,  artifice  or  pretension  used  to  circumvent, 
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cheat,  or  deceive  another;  and  which  induces  a  person  to 
dispose  of  his  property,  or  to  do  some  act  contrary  to  his 
wishes,  or  in  such  a  way  as  he  would  not,  but  for  such  fraud, 
or  deceit.  In  other  words,  fraud  is  present  if  by  misrepre¬ 
sentations  and  deception  a  testator  is  led  into  making  a  will 
different  from  what  he  would  have  made  but  for  such  mis¬ 
representations  and  deception. 

1560  With  reference  to  the  term  undue  influence,  you 
will  observe  that  the  question  is  not  whether  the  will 

was  obtained  or  procured  by  the  exercise  of  influence,  but 
whether  it  was  obtained  or  procured  by  the  exercise  of  un¬ 
due  influence.  There  are  many  influences  which  may  be 
exercised  upon  the  mind  of  a  testator  which  are  entirely 
proper  and  legitimate,  and,  although  the  testator  may 
voluntarily  yield  to  them,  the  fact  that  the  testator  does  so 
yield  has  no  effect  upon  the  question  of  the  validity  of  the 
will. 

Examples  are:  influence  gained  by  affection,  kindness, 
attachment,  services  or  other  proper  means  is  not  undue 
influence,  standing  alone,  within  the  meaning  of  the  law. 
Furthermore,  the  law  permits  reasonable  suggestions  or 
arguments  to  a  person  about  to  make  a  will,  but  it  frowns 
upon  and  stamps  with  its  disapproval  undue  influence,  that 
is,  influence  which  substitutes  the  wishes  of  another  person 
for  the  judgment  of  the  testator  by  means  that  are  wrong¬ 
ful  persuasion,  misrepresentations  or  trickery,  or  deceit. 

No  matter  what  persuasion  or  argument  may  be  made  to 
influence  the  mind  of  the  testator  to  cause  the  making  of 
a  will  in  a  certain  manner,  so  long  as  the  making  of  the  will 
is  the  result  of  the  exercise  of  the  testator’s  own  free  judg¬ 
ment,  the  will  is  valid.  It  is  only  when  the  influence  is  of 
such  a  nature  as  to  subvert  and  control  the  testator’s  judg¬ 
ment  so  that  is  really  substitutes  for  his  judgment 

1561  and  free  mental  action  the  judgment  and  wishes  of 
another,  that  the  influence  becomes  undue  influence 

and  thus  sufficient  to  invalidate  a  will. 

In  other  words,  by  undue  influence  is  meant  such  in¬ 
fluence  as  amounts  to — coercion  in  a  given  case,  which  is 
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not  in  this  case — imposition,  unreasonable  importunity,  or 
excessive  persuasion  whereby  the  free  agency  of  the  testa¬ 
tor  is  destroyed,  so  that  the  will  executed  is  not  his  free 
and  voluntary  act  but  is  in  truth  the  act  and  wishes  of 
another. 

You  are  further  instructed  that  conjecture  or  suspicion 
that  the  will  wras  procured,  or  possibility  that  the  will  was 
procured  by  undue  influence  is  not  sufficient,  but  in  order 
to  invalidate  the  will  you  must  find  from  the  evidence  that 
undue  influence  actually  was  employed,  and  the  same  is 
true  of  fraud  and  deceit ;  that  it  actually  was  employed. 

Now,  that  is  not  to  say  that  you  may  not  draw  inferences 
from  circumstances,  and  all  of  the  circumstances  of  the 
case,  including  what  went  on  after  as  well  as  what  went 
on  prior  to  the  making  of  the  will.  It  is  not  to  say  that  you 
may  not  draw  reasonable  inferences  from  those  circum¬ 
stances  and  deduce  therefrom  that  there  was  undue  in¬ 
fluence.  But  it  means  that  you  must — if  that  is  the  method 
you  choose — you  must  end  up  with  a  finding  that  it  actually 
did  exist  and  that  it  actually  was  employed,  because  sus¬ 
picion  and  conjecture  is  not  enough. 

1562  It  is  not  necessary  that  fraud  or  deceit  or  undue 
influence  by  proved  by  direct  evidence.  Pretty  much 
what  I  have  just  got  through  saying.  It  is  most  unlikely 
that  one  seeking  to  induce  another  to  make  a  will  would 
do  so  in  the  presence  of  witnesses.  Rarely  will  one  resort 
to  fraud  to  accomplish  such  a  purpose  when  others  are 
present.  Therefore  the  law  permits  circumstantial  evi¬ 
dence,  that  is,  proof  of  facts  and  circumstances  from  which 
the  jury  may  infer  fraud  or  undue  influence,  or  deceit 
Therefore,  it  is  your  duty  to  carefully  consider  all  the  facts 
and  circumstances  in  evidence  bearing  upon  this  question. 
You  may,  of  course,  in  that  connection  take  into  account 
that  there  is  no  direct  evidence — you  do  not  need  it — you 
are  entitled  to  take  into  consideration  that  there  is  no  direct 
evidence  that  there  was  any  overt  act  on  the  part  of  either 
Edward  or  his  wife  in  connection  with  the  making  of  a  will ; 
no  evidence  that  they  went  to  Mr.  Leahy’s  office  or  that 
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they  were  present  when  he  signed  it,  or  anything  of  that 
sort.  It  isn’t  necessary  that  you  find  that  that  exists,  if 
you  believe  you  have  sufficient  circumstantial  evidence  from 
which  you  may  reasonably  infer  that  they  caused  him  to  go 
along  and  have  made  the  kind  of  will  that  it  is  alleged  they 
wanted  him  to  make  rather  than  what  he  wanted  to  make 
himself. 

In  considering  whether  or  not  there  was  undue  influence, 
you  will  also  take  into  consideration  the  evidence 

1563  concerning  the  conditions  existing  and  surrounding 
the  parties,  and  of  time  and  place  and  opportunity 

for  the  exercise  of  undue  influence  or  fraud,  the  mental 
and  physical  condition  of  the  testator  at  the  time  he  made 
his  will,  and  of  the  relationship  of  the  parties,  that  is,  Ed¬ 
ward  and  his  wife,  to  the  Commander  as  well  as  the  rela- 
lationship  of  Theodore  at  that  time  to  the  Commander. 

These  confidential  relationships  do  not,  of  course,  fur¬ 
nish  any  presumption  of  undue  influence,  fraud  or  deceit 
Standing  by  itself  it  cannot  act  to  invalidate  a  will.  You 
may  take  it  into  consideration  with  all  the  other  evidence, 
and  in  this  case  you  have  got  to,  as  I  told  you,  consider 
the  whole  of  the  case  and  not  pieces  of  it. 

As  I  have  said,  there  has  been  some  discussion  of  it  dur¬ 
ing  the  course  of  the  trial  and  in  argument,  the  Court  has 
permitted  evidence  of  certain  acts  and  transactions  and 
events  which  took  place  over  the  years  after  the  making 
of  this  will.  You  must  decide  whether  or  not  undue  in¬ 
fluence,  fraud  or  deceit  had  been  practiced  upon  Com¬ 
mander  Dewey  before  the  date  of  the  execution  of  the  will, 
so  that  at  the  time  he  executed  the  will  he  was  under  the 
influence  of  that  undue  persuasion.  But  in  determining  that 
question  you  are  not  limited  to  a  consideration  of  the  evi¬ 
dence  concerning  events  and  transactions  taking  place  prior 
to  the  will.  You  take  the  whole  of  it  together.  And 

1564  it  may  or  may  not  be,  in  your  opinion,  that  later 
events  cast  light  upon  prior  events,  and  the  actions 

and  conduct  of  the  parent  toward  the  one  son  prior  to  the 
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date  of  the  execution  of  the  will.  It  is  for  you  to  say 
whether  they  do  or  do  not.  But  the  nature  of  this  case  is 
such,  since  it  is  a  case  of  the  disinheritance  of  a  son  by  the 
father,  that  you  are  entitled  to,  and  should,  consider  the 
whole  of  the  evidence  concerned,  the  relationships  between 
both  sides,  the  sons  and  the  father,  and  Mrs.  Dewey  and 
the  father. 

You  should  not  take  that  in  pieces.  You  take  the  whole 
thing,  as  a  result  of  which  you  reach  a  conclusion. 

Gentlemen,  I  think  that  covers  it.  Have  either  of  you 
any  suggestions  to  make? 

Mr.  Hilland:  Yes,  sir,  Your  Honor.  Do  you  want  us  to 
make  them  at  the  bench? 

The  Court:  Yes,  I  suppose  so. 

Suppose  you  ladies  and  gentlemen  of  the  jury  step  into 
the  corridor  for  a  monent.  That  will  be  easier. 

Mr.  Hilland:  It  is  only  going  to  be  for  a  minute,  Your 
Honor. 

The  Court:  All  right,  come  to  the  bench. 

(At  the  bench:) 

Mr.  Hilland:  I  would  like  Your  Honor  to  instruct  the 
jury  that  evidence  of  fraud  and  deceit  must  be  clear  and 
convincing.  And  I  ask  Your  Honor  to  instruct  them 
1565  again  according  to  defendant’s  request  number  nine. 

The  Court:  I  did  that,  except  I  did  not  put  the 
word  “strong”  in,  and  I  won’t 

What  do  you  say,  Mr.  Clark? 

Mr.  Clark :  I  think  the  only  thing  about  it  is,  I  think  the 
Court  has  already  covered  it  in  the  instruction  as  to  the 
preponderance  of  evidence. 

Mr.  Hilland :  He  has  not  said  the  evidence  of  fraud  and 
deceit  must  be  clear. 

The  Court :  I  think  that  is  the  law  in  will  cases  as  in  any 
other  cases ;  but  again,  they  do  not  have  to  find  it  by  direct 
evidence,  but  from  circumstantial  evidence — 

Mr.  Clark:  That  is  right 
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Mr.  Hilland :  My  point  is  that  it  must  be  clear  and  con¬ 
vincing  from  all  the  evidence. 

The  Court:  Yes,  I  think  Mr.  Hilland  is  entitled  to  have 
the  jury  told  so. 

There  is  a  difference  in  the  degree  of  proof  required 
in  cases  which  allege  fraud  and  in  cases  which  allege  a 
breach  of  contract  for  some  other  reason.  The  law  frowns 
upon  the  allegation  of  fraud. 

I  will  say  that  appropriately. 

(Counsel  having  returned  to  the  trial  table:) 

The  Court:  I  am  asked  to  add,  and  I  think  properly  so, 
that  wherever  there  is  an  allegation  of  fraud  or 
1567  deceit  or  undue  influence,  the  proof  upon  the  sub¬ 
ject  must  be  clear  and  convincing.  But  I  say  that  to 
you  again  reiterating  that  it  is  not  necessary  for  you  to 
require  direct  or  positive  evidence  of  its  existence.  You 
may  find  its  existence — and  you  must  find  it  actually  exists 
—by  circumstantial  evidence  and  any  reasonable  inferences, 
deductions  that  you  draw  from  that. 

Now,  members  of  the  jury,  I  will  ask  the  marshal  to  take 
you  to  lunch  first,  before  you  do  anything  except  get  your 
hats  and  coats. 

When  you  come  back  from  lunch,  your  first  step  will  be 
to  select  a  foreman.  I  do  not  recall  now  whether  I  discussed 
this  with  you  or  not,  but  just  in  case  I  did  not,  I  think  I 
should.  After  having  done  that,  I  want  you  to  sit  down  and 
talk  with  each  other  about  this  case  we  have  been  hearing 
for  three  weeks,  and  do  so  with  some  degree — not  too  much 
so — of  formality.  Because  one  extreme  is  as  bad  as  the 
other.  If  you  find  yourselves  talking  all  at  one  time,  it 
follows  that  you  would  not  be  listening  to  anybody  but 
yourselves.  The  intoxication  of  your  own  voice  is  very 
pleasant  at  times,  but  it  does  not  help  you  decide  matters. 
Do  not  refuse  to  let  yourself  be  convinced  by  your  fellows, 
and  do  not  at  any  time  say,  in  that  room,  “I  am  for  so-and- 
so,  and  there  is  no  use  telling  me  where  I  got  off  because 
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I  am  not  going  to  change.”  Never,  never  approach 
1568  a  lawsuit  in  that  way.  Sit  down  and  calmly  discuss 
this  case,  and  take  your  time  doing  it.  It  is  important 
to  Edward  Dewey,  to  Mrs.  Dewey,  and  to  Theodore  Dewey. 
It  is  important  to  the  United  States  District  Court,  and  it 
is  important  to  you. 

Now,  I  -want  you  to  come  in  with  a  verdict  in  this  case, 
because,  as  I  said  to  you,  the  case  is  not  going  to  be  tried, 
and  in  my  opinion  could  not  be  tried,  by  abler  lawyers  than 
these  two  gentlemen  who  have  conducted  themselves  in 
lawyer-like  gentlemanly  manner  here.  It  could  not  have 
been  tried  by  any  better  jurors  than  you  jurors  who  have 
been  selected,  nor  of  higher  quality  than  you.  So  try  to 
decide  the  case.  And  I  think  you  can  decide  the  case. 


1575  Mr.  Hilland:  If  Your  Honor  please,  for  some 
reason  I  cannot  put  my  hand  on  a  copy  of  the  motion 
to  set  aside  the  verdict  for  judgment;  but  I  guess  I  don’t 
need  it,  because  Your  Honor  said,  when  we  were  here  be¬ 
fore,  that  you  only  wanted  to  hear  us  on  this  one  point  of 
whether  or  not  you  committed  error  in  neglecting  to  in¬ 
struct  the  jury  at  any  time  during  the  course  of  the  trial, 
that  the  declarations  of  the  testator,  written  and  oral,  were 
admitted  solely  for  the  purpose  of  showing  a  state  of  mind. 

I  don’t  think  there  is  any  dispute  about  the  fact  that 
Your  Honor  never  did  so  instruct  the  jury  at  any  time 
during  the  course  of  the  trial,  although  both  counsel  at  one 
time  or  another  asked  Your  Honor  to  do  so. 

The  Court :  Is  that  a  fact,  that  there  is  no  dispute  about 
it?  I  haven’t  gotten  the  charge. 

Mr.  Clark :  Your  Honor,  I  haven’t  a  definite  recollection 
of  it,  but  in  the  part  of  the  record  which  has  been  tran¬ 
scribed,  both  Mr.  Altmann  and  I  have  been  over  it,  and 
we  do  not  find  it. 

The  Court :  I  haven’t  gotten  the  charge.  Have  you  gotten 
it?  Has  the  charge  been  written  up? 

Mr.  Hilland:  No,  it  has  not 
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Mr.  Clark:  No,  Your  Honor.  My  recollection  is 

1576  that  it  was  given  in  conjunction  with  an  objection 
made  under  the  deposition  of  Margaret  Louise 

Dewey  Howland,  but  I  don’t  have  the  record  on  that. 

Mr.  Hilland :  I  don’t  think  there  can  be  any  dispute  about 
the  fact  that  Your  Honor  never  did,  and  that  Your  Honor 
did  not  apply  the  ruling  in  the  Throckmorton  case,  when 
we  were  here  on  the  Insurance  case  last  time,  when  Your 
Honor  said  you  would  hear  us  just  on  this  point  We  had 
some  discussion  about  why  Your  Honor  reversed  your 
ruling  with  respect  to  the  letter  of  December  1927,  and 
you  said  at  that  time  you  thought  Edward  Dewey’s  testi¬ 
mony  made  it  admissible. 

He  had  testified  about  a  conversation  he  had  with  his 
father  in  1927,  and  Your  Honor  said  you  admitted  the  let¬ 
ter,  in  reversing  your  former  ruling,  because  you  thought 
the  letter  was  admissible  to  impeach  Edward.  That,  I  sub¬ 
mit,  was  in  line  with  Your  Honor’s  views  throughout  the 
case  about  that  type  of  evidence. 

I  called  Your  Honor’s  attention  to  the  Throckmorton 
case,  and  I  called  Your  Honor’s  attention  to  the  Thomas  vs. 
Young  case,  and  I  am  not  going  to  labor  those  any  more. 
But  I  do  want  to  call  Your  Honor’s  attention  to  one  addi¬ 
tional  case  which  I  think  makes  the  point  much  clearer,  and 
that  is  the  case  of  Kultz  vs. — 

The  Court:  Do  you  have  that  listed  in  your  memoran¬ 
dum? 

Mr.  Hilland:  Yes,  I  have.  I  have  cited  it  twice. 

1577  — Klutz  vs.  Jaeger,  in  29  App.  D.  C.,  at  page  300, 
and  I  will  read  from  pages  306, 308,  309  and  310.  On 

page  306,  the  Court  of  Appeals,  through  Justice  McComas, 
who  delivered  the  opinion,  pointed  out  the  issues  that  were 
before  the  trial  judge,  and  in  that  connection  said : 

“There  was  no  evidence  which  would  have  justified  the 
jury  in  returning  a  negative  answer  to  the  first  issue.  In¬ 
deed,  there  was  no  evidence  that  Hannah  Jaeger  lacked 
testamentary  capacity.” 

This  was  the  first  issue. 
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“The  evidence  was  all  the  other  way,  and  the  declarations 
of  the  testatrix  were  excluded  by  the  Court,  because  they 
were  offered  upon  the  issue  relating  to  undue  influence 
only.” 

The  Court:  Pardon  me,  at  that  point,  Mr.  Hilland. 

(Discussion  off  the  record.) 

The  Court:  All  right,  now,  will  you  go  back  just  a  bit, 
Mr.  Hilland,  and  repeat 

Mr.  Hilland:  “The  evidence  was  all  the  other  way,” — 
there  was  no  evidence  to  justify  mental  incapacity. 

“The  evidence  was  all  the  other  way,  and  the  declarations 
of  the  testatrix  were  excluded  by  the  Court,  because  they 
were  offered  upon  the  issue  relating  to  undue  influence 
only.” 

Then,  on  page  308,  the  Court  in  effect  said  the  same 
thing: 

1578  “Under  all  the  circumstances,  we  cannot  reverse 
his  conclusion  in  respect  of  the  third  issue  of  undue 
influence.  The  declarations  of  the  testatrix,  made  before 
and  after  the  execution  of  this  paper,  were  excluded  be¬ 
cause  they  could  only  relate  to  this  last  issue” — namely, 
undue  influence. 

Then,  skipping  over  to  the  bottom  of  page  308,  the  Court 
of  Appeals  said,  again  referring  to  that  issue : 

“It  is  claimed  that  the  Court  erred  in  excluding  the 
declarations  of  his  wife  concerning  her  relations  with  her 
husband  before  and  after  the  execution  of  this  paper,  and 
also  in  excluding  her  declaration  as  to  her  testamentary 
intentions.” 

You  will  notice  that  with  those  two  facts — one,  the  rela¬ 
tions  between  her  husband  and  her,  before  and  after  the 
will;  and,  two,  her  testamentary  intentions — they  had  un¬ 
dertaken  to  show  what  her  declarations  were. 

“We  have  already  stated  the  instances  in  which  the  Court 
excluded  such  declarations.  In  our  opinion,  the  Court  care¬ 
fully  followed  the  rule  in  Throckmorton  vs.  Holt,  180  TJ.  S. 
552.  In  that  case,  the  issues  were  forgery  and  revocation. 
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“In  this,  the  issues  were  the  execution  of  the  will,  mental 
capacity,  and  nndue  influence.  But  the  execution  of  the 
will  was  undisputed,  and  the  mental  capacity  of  the 

1579  testatrix  was  clearly  shown  by  the  caveators  testi¬ 
mony.  The  disputed  issue  was  that  concerning  undue 

influence.” 

“The  Court  correctly  applied  the  rule  so  clearly  stated 
by  Mr.  Justice  Peckham: 

“  ‘After  much  reflection  upon  the  subject,  we  are  inclined 
to  the  opinion  that  not  only  is  the  weight  of  authority  with 
the  cases  which  exclude  the  evidence  both  before  and  after 
the  execution,  but  the  principles  upon  which  our  law  of  evi¬ 
dence  is  founded  necessitate  that  exclusion.  The  declara¬ 
tions  are  purely  hearsay,  being  merely  unsworn  declara¬ 
tions,  and  when  no  part  of  the  resgestae,  are  not  within 
any  of  the  recognized  exceptions  admitting  evidence  of 
that  kind. 

“  ‘Although  in  some  of  the  cases  the  remark  is  made  that 
declarations  are  admissible  which  tend  to  show  the  state  of 
the  affections  of  the  deceased  as  a  mental  condition,  yet 
they  are  generally  stated  in  cases  where  the  mental  capacity 
of  the  deceased  is  the  subject  of  the  inquiry,  and  in  those 
cases,  his  declarations  on  that  subject/  ”  namely,  the  state 
of  his  affections,  “  ‘are  just  as  likely  to  aid  in  answering  the 
question  as  to  mental  capacity  as  those  upon  any  other 
subject. 

“  ‘But  if  the  matter  in  issue  be  not  the  mental  capacity 
of  the  deceased,  then  such  unsworn  declarations  as 

1580  indicative  of  the  state  of  his  affections  are  no  more 
admissible  than  would  be  his  unsworn  declarations 

as  to  any  other  fact.  When  they  are  not  a  part  of  the  res 
gestae,  declarations  of  this  nature  are  excluded,  because 
they  are  unsworn,  being  hearsay  only;  and  where  they  are 
claimed  to  be  admissible  on  the  ground  that  they  are  said 
to  indicate  the  condition  of  mind  of  the  deceased  with  re¬ 
gard  to  his  affections,  they  are  still  unsworn  declarations, 
and  they  cannot  be  admitted  if  other  unsworn  declarations 
are  excluded. 
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“‘In  other  words,  there  is  no  ground  for  an  exception 
in  favor  of  the  admissibility  of  declarations  of  a  deceased 
person  as  to  the  state  of  his  effections,  when  the  mental  or 
testamentary  capacity  of  the  deceased  is  not  in  issue,’  ” 
and  citing  various  pages  of  the  Throckmorton  case. 

“We,  therefore,  hold  that  the  Court  below  committed 
no  error  in  excluding  proof  of  the  declarations  of  Hannah 
Jeager  before  and  after  the  execution  of  this  paper,  con¬ 
cerning  her  testamentary  intentions,  or  concerning  her 
relations  with  her  husband,  her  mother  and  her  sister, 
prior  to  its  execution.” 

Then,  dropping  down  to  the  bottom  of  page  310  and  read¬ 
ing  one  other  paragraph,  the  Court  said: 

“The  Court  properly  rejected  the  testimony  of  the 
1581  witness  Turner,  that  three  and  a  half  years  before 
the  death  of  Hannah  Jaeger,  when  he  was  making 
repairs  upon  the  house  of  Mrs.  Klutz,  he  saw  Mrs.  Jaeger  in 
tears,  and  in  his  opinion,  her  manner  toward  Frank  Jaeger 
was  that  of  a  woman  who  was  cowed  and  intimidated,  and 
she  was  very  humble  before  her  husband.  Such  an  opinion 
was  not  admissible.” 

Now,  in  this  case  we  had  a  different  opinion,  in  principle 
the  same,  but  in  reverse  order.  The  opinion  in  this  case 
was  that  the  relationship  between  the  father  and  son  was 
good.  The  opinion  they  tried  to  show  in  that  case  was  that 
it  was  bad,  and  the  trial  court  excluded  it,  and  the  Court 
of  Appeals  said  that  was  not  an  error,  because  those  dec¬ 
larations  were  inadmissable  for  that  purpose,  and  that 
opinion  was  not  proper  opinion. 

This  business  of  declarations  of  this  testator,  Your 
Honor  will  recall,  began  in  connection  with  testimony 
showing  the  relationship  between  the  caveator  and  the 
father,  and  Your  Honor  admitted  them  on  the  theory  that 
they  were  verbal  acts.  Then,  they  led  into  alleged  declara¬ 
tions  like  the  one  in  early  1935.  The  father,  the  testator, 
had  declared  to  the  caveator  that  Selma  had  told  him  the 
caveator  did  not  care  for  him,  only  for  his  money. 
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That  declaration,  having  been  almost  two  years  before 
the  date  of  the  will,  was  too  remote  in  point  of  time, 

1582  I  submit,  to  even  be  admissible  for  the  purpose  of 
showing  that  his  state  of  mind  was  in  October  1936, 

when  he  wrote  his  will.  In  other  words,  I  don’t  think  it  was 
even  admissible  for  that  purpose. 

But  Your  Honor  not  only  admitted  it  for  that  purpose; 
Your  Honor  admitted  it  for  all  purposes.  You  admitted  it 
for  the  purpose  of  proving  the  truth  of  what  he  is  alleged 
to  have  declared  on  that  occasion,  and  indeed,  it  was  one 
of  the  two  specific  incidents  to  which  my  opponent  pointed 
as  evidence  of  fraud  and  deceit  and  undue  influence. 

Then,  from  that,  we  went  into  their  series  of  letters,  and 
the  deposition  taken  in  Vermont  clearly  shows  that  I  re¬ 
peatedly,  throughout  that  deposition,  objected  to  the  letters 
for  any  purpose  other  than  for  the  purpose  of  showing  the 
state  of  mind  of  the  testator  at  the  time  of  the  execution 
of  his  will,  that  they  were  not  admissable  for  any  otfyer 
purpose. 

Your  Honor  originally  excluded  that  one  letter  that  was 
written  nine  years  before,  and  then,  at  the  end  of  the  case, 
Your  Honor  admitted  it  for  the  purpose  of  impeaching. 

Clearly,  under  the  cases,  in  my  opinion,  it  was  not  ad¬ 
missible.  None  of  the  declarations  were  admissible  for  the 
purpose  of  showing  his  intentions  or  the  state  of  his  affec¬ 
tions  or  anything  of  that  nature.  It  was  admissible  only 
for  the  purpose  of  showing  his  state  of  mind. 

As  shown  in  this  case,  if  the  posture  of  this  case 

1583  had  been  the  same  at  the  beginning  and  throughout 
the  trial  as  it  was  at  the  end,  namely,  with  the  issue 

of  mental  capacity  out  of  the  case,  as  it  should  have  been, 
these  declarations  would  not  have  been  admissible  for  any 


purpose. 

That  is  why  I  have  contended  throughout  the  trial  that 
where  you  have  multiple  issues  and  declarations,  and  one  of 
those  issues  is  mental  capacity,  those  declarations,  if  they 


are  sufficiently  close  in  point  of  time,  are  admissible  to 
show  his  state  of  mind  a$  the  time  he  made  his  will 

m 
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But  the  Court  has  to  be  very  careful  to  instruct  the  jury 
that  that  is  the  purpose  for  which  the  declarations  are 
admitted,  so  that  the  jury’s  thinking  processes  operate  in 
relations  to  that  issue.  Then,  when  that  issue  goes  out,  the 
declarations  are  not  admitted,  cannot  be  applied  as  to  the 
other  issues. 

In  this  case,  there  was  no  instruction  like  that  at  any 
time,  although  we  asked  for  it,  and  Your  Honor’s  own  sum¬ 
mation  in  the  insurance  case  showed  that  you  accepted  the 
declarations  of  the  testator  in  your  decision  of  that  case 
for  purposes  other  than  to  show  a  state  of  mind. 

So  I  submit  that  the  same  error  is  true  of  that  case  as 
well  as  this. 

That  is  the  only  thing  Your  Honor  said  you  wanted  to 
hear  us  on,  and  I  have  not  gone  over  the  other  things.  I 
have  discussed  the  question  of  whether  or  not  there 
1584  was  any  evidence  to  go  to  the  jury.  We  have  been 
over  that,  both  at  the  close  of  the  plaintiff’s  case  and 
at  the  close  of  all  the  evidence,  and  again  when  you  decided 
the  insurance  case,  and  I  am  not  going  over  that. 

However,  with  Your  Honor’s  permission,  I  would  like  to 
make  one  more  reference  to  Your  Honor’s  interruption  of 
the  early  part  of  my  argument  to  the  jury,  which  I  sub¬ 
mit  was  highly  prepudicial,  when  I  was  pointing  out  to  the 
jury  that  Your  Honor  had  taken  away  from  them  the  issue 
of  mental  capacity,  that  Mr.  Clark  had  neglected  to  so  in¬ 
form  the  jury  in  his  opening  argument. 

While  I  was  sure  it  was  not  intentional  on  his  part,  I 
nevertheless  thought  it  was  unfortunate,  because  his  argu¬ 
ment  should  have  been  thought  of  or  heard  and  considered 
by  the  jury  in  the  light  of  a  sane  man,  which  Your  Honor 
was  going  to  tell  the  jury  he  was;  whereupon,  Your  Honor 
stopped  my  argument,  said  you  were  not  going  to  tell  them 
any  such  thing;  you  were  only  going  to  tell  them  that  there 
had  not  been  sufficient  evidence  to  overcome  the  presump¬ 
tion  of  sanity,  and  that  you  were  not  going  to  tell  them 
that  he  was  sane. 
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I  submit  the  law  is  that  where  you  have  a  presumption 
of  law  such  as  the  presumption  of  law  that  one  is  sane,  and 
that  presumption  is  not  overcome  by  the  evidence,  that  pre¬ 
sumption  of  sanity  becomes  a  fact  in  the  case.  The  testator 
is  sane,  and  the  jury  should  be  so  told.  They  should 
1585  not  be  left  in  a  state  of  unbalance.  What  is  this 
fellow?  Is  he  sane,  or  isn’t  he? 

Your  Honor  has  decided  he  is  sane.  The  law  has  said 
that  he  is  presumed  to  be  sane.  And  I  say  that  when  that 
presumption  is  not  overcome,  that  becomes  the  fact  of  the 
case,  not  a  mere  presumption,  that  becomes  the  fact;  and 
particularly  so  in  this  case,  where  it  has  been  fortified  by 
.the  only  affirmative  evidence  in  the  case  on  the  subject, 
showing  that  he  was  of  sound  mind,  and  the  jury  should 
have  been  told  that  that  is  the  fact  of  the  case.  That  pre¬ 
sumption  has  become  obligatory  on  the  Court  and  on  the 
jury.  It  is  binding  on  us.  You  must  consider  everything. 

In  the  light  of  the  fact  that  Commander  Dewey  was  of 
sound  mind,  the  jury  was  left  with  not  the  opposite,  but  in 
the  quandary:  Well,  is  he  or  isn’t  he?  His  Honor  won’t 
say  that  he  is  or  won’t  say  that  he  isn’t  And  I  submit  that 
that  is  where  Your  Honor  left  them. 

Then,  when  I  asked  Your  Honor  to  correct  it,  you  still 
did  not  tell  the  jury  anything  more  than  that  there  was  a 
presumption  of  sanity,  which  I  submit  at  that  stage  was  in¬ 
sufficient,  because  the  presumption,  as  I  pointed  out,  was 
then  a  fact  of  the  case,  binding  on  the  Court  and  the  jury 
alike. 

Mr.  Clark :  Your  Honor,  we  came  prepared  to  argue  the 
sole  remaining  question  of  whether  or  not  you  had 
*  1586  given  this  instruction,  and  if  not,  was  it  reversible 

error  to  fail  to  do  it 

The  Court :  If  not,  should  I  have.  There  were  two  ques¬ 
tions  in  my  mind :  one  was,  whether  I  had  at  all ;  and  second, 
whether  I  should  have  at  all. 

Mr.  Clark:  That  is  right,  Your  Honor.  But  I  think  it 
goes  beyond  that  on  the  motion  for  a  new  trial.  I  think  it 
goes  to  the  point  not  only  of  whether  you  should  have  given 
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it,  bnt  whether,  if  you  failed  to  give  it,  it  is  prejudicial  or 
reversible  error. 

The  Court:  I  agree. 

Mr.  Clark :  And  so  I  shall,  unless  you  want  to  hear  some 
argument  in  regard  to  this  other  matter  that  Mr.  Hilland 
has  mentioned  in  his  argument,  confine  my  argument 
merely  to  that. 

The  Court :  What  other  matter ;  the  matter  of  my  having 
interrupted  him? 

Mr.  Clark:  In  regards  to  your  interrupting  the — 

The  Court:  No,  I  won’t  hear  anything  on  that. 

Mr.  Clark:  Very  well. 

Taking  the  letter  of  1927,  the  letter  of  1927  was  admitted 
to  impeach  what  testimony  of  evidence?  The  testimony  that 
his  father  had  stated  to  him  in  1927  that  he  wanted  him 
to  stay  with  him,  he  didn’t  want  Tate.  That  was  a  state  of 
mind  that  he  was  testifying  to,  and  the  letter  im- 
1587  peached  him  on  the  question  of  the  state  of  mind. 

So  there  isn’t  anything  there.  The  purpose  of  the 
testimony  was  not  to  show  that  Tate  had  done  anything  in 
1927.  It  was  that  the  father  did  not  want  him  with  him, 
but  he  wanted  the  other  son. 

So,  when  Your  Honor  admitted  that  for  the  impeach¬ 
ment  of  the  testimony  of  Edward  Dewey,  it  was  solely  on 
the  very  point  that  Mr.  Hilland  contends  under  the  Throck¬ 
morton  case  it  is  admissible  for,  to  show  the  state  of  mind 
of  the  testator. 

I  agree  that  Mr.  Hilland  won’t  concede  that  it  was  ad¬ 
missible  under  the  Throckmorton  decision,  but  Throck¬ 
morton  vs.  Holt  is  a  case  that  has  been  widely  criticized  in 
the  courts,  and  mostly  because  of  the  fact  that  it  has  been 
widely  applied. 

The  Throckmorton  decision  was  a  case  where  there  was 
a  lost  will.  The  two  questions,  and  the  only  two  questions 
in  the  Throckmorton  case  that  the  Court  of  Appeals  had 
to  determine,  were  whether  or  not  these  statements  of  the 
testator  were  admissible  to  prove  the  fact  that  the  will  had 
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ben  executed,  and  whether  they  were  admissible  to  prove 
the  fact  that  the  will  had  been  revoked. 

As  yon  recall,  there  was  evidence  of  burning  around  the 
edges  of  the  will.  There  was  no  question  of  mental  capacity 
and  no  question  of  undue  influence  in  the  Throck- 

1588  morton  case  when  it  went  to  the  Court  of  Appeals. 

So  that  has  been  extended  now  to  the  point  where 
the  dictum  in  the  Throckmorton  case,  the  Class  A  and  the 
Class  B  situations  they  set  up,  have  been  applied  rather 
loosely  and  at  random  in  different  cases,  both  in  this 
jurisdiction  and  elsewhere. 

Now,  the  case  of  Thomas  vs.  Young  states  that  where  the 
gist  of  the  declarations  has  been  repeated  over  a  period  of 
time,  then  the  earlier  declarations  are  admissible,  from 
repetition  up  to  about  the  time  of  the  making  of  the  wilL 
In  other  words,  there  is  a  repetition,  and  there  is  a  show¬ 
ing  of  a  continuous  state,  a  changing  state  of  mind,  if  you 
will,  or  a  continuing  state  of  mind. 

On  that  point,  I  believe  that  Your  Honor  has  correctly 
applied  or  correctly  limited  Throckmorton  vs.  Holt 

On  the  question  of  whether  or  not  these  declarations  of 
the  testator,  these  letters  they  wrote,  and  the  few  declara¬ 
tions  that  are  in  the  transcript,  are  reversible  error,  I  have 
been  over  these,  and  there  is  nothing  in  here  which,  if 
the  jury  considered  them,  to  prove  the  truth  thereof,  would 
be  prejudicial  to  the  caveatee. 

In  other  words,  in  early  letters  prior  to  the  making  of 
the  will,  prior,  rather,  to  the  break  which  occurred  in 
February  of  1936,  the  letters  merely  say: 

“I  am  sending  you  the  Washington  Suburban 

1589  Sanitary  bond,  4%%,” 

and  so  forth,  which  is  immaterial,  and  which  would 
not  prejudice  them.  I  have  talked  to  or  I  have  discussed 
this  with  Edward  and  Theodore,  and  they  agree.  There 
is  nothing  prejudicial  in  that,  even  if  the  jury  takes  it 
as  proof  of  the  fact  that  he  did  discuss  it  with  them. 

The  point  of  these  letters,  and  the  only  purpose,  the 
only  materiality  of  them  in  this  case,  and  the  only  way  that 
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they  could  at  all  affect  or  prejudicially  affect  the  caveatee 
in  the  case  is  when  they  are  considered  on  the  basis  of  the 
mental  attitude  and  the  mental  feeling  of  the  father  at  the 
time  that  he  wrote  it  They  are  admissible  for  that  pur¬ 
pose. 

Now,  in  these  later  letters  that  occurred  after  the  breach, 
and  to  his  relatives,  and  also  the  letters  to  the  Board  of 
Admissions  at  the  Army  and  Navy  Club,  and  the  letter  to 
Mr.  David  Hart,  clearly  the  Court  did  not  consider  those, 
I  mean  the  jury  did  not  consider  those,  as  a  proof  of  the 
truth  thereof.  If  they  had,  they  would  never  have  brought 
in  the  verdict  they  did. 

So  it  seems  to  me  that  in  all  of  these  letters,  whether 
there  be  error  or  not,  there  certainly  is  not  reversible 
error,  because  there  is  nothing  in  the  letters  that  could 
have  prejudiced  the  caveator — or  the  caveatee. 

On  the  question  of  the  statement  made  to  the  caveator 
by  his  father,  if  you  will  recall,  it  was  in  1935,  and 
1590  he  testified  that  there  was  a  coldness  between  his 
father  and  himself  which  was  a  mental  condition,  and 
this  was,  this  declaration  that  he  testified  to  explained  that 
coldness,  that  mental  condition,  so  that  the  jury  considered 
it  as  evidence  of  the  testator’s  mental  condition  at  that 
time. 

That  is  about  all  that  these  declarations  have  done  in 
this  case,  and  I  submit  that  under  the  rule  that  where  the 
evidence  is  sufficient  and  overwhelming — and  I  believe  that 
in  this  case  it  was,  Your  Honor — the  verdict  will  not  be  set 
aside  unless  it  is  clearly  shown  that  the  declarations  or 
the  evidence  admitted  was  prejudicial  and  it  was  probable 
that  the  jury  determined  the  case  upon  that  evidence. 

That  would  certainly  not  fit  the  facts  in  this  case  here. 
So  I  submit  the  motion  should  be  denied. 

Mr.  Hilland:  If  Your  Honor  please,  Mr.  Clark’s  early 
argument  clearly  shows  that  he  misunderstands  the  signifi¬ 
cance  of  the  term,  “state  of  mind,”  as  used  in  these  cases. 
What  it  is  referring  to  there  is  a  state  of  mind  in  relation 
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to  sanity  or  insanity,  soundness  or  unsonndness  of  mind, 
just  as  the  case  I  just  read,  of  Klutz  vs.  Jaeger. 

That  letter  of  December  1927,  he  has  argued,  is  admis¬ 
sible  to  impeach  Edward,  because  it  showed  his  state  of 
mind  in  relation  to  Theodore.  In  other  words,  the  state  of 
his  affections  in  relation  to  Theodore  is  what  he  is  arguing. 

The  Klutz  case  specifically  holds  that  the  trial 

1591  judge  in  that  case  included  it  for  that  very  purpose, 
and  committed  no  error. 

But  what  Mr.  Clark  further  overlooks  is  that  had  the 
posture  of  this  case  been  at  the  beginning  and  throughout 
the  trial  what  it  was  at  the  end,  namely,  without  the  issue 
of  mental  capacity,  none  of  these  declarations,  whether 
they  were  written  or  oral,  would  have  been  admitted  for  any 
purpose,  and  this  case  would  have  been  entirely  without  any 
of  the  things  that  he  used  in  his  argument  and  Your  Honor 
used  in  your  summation,  and  which  the  jury  presumably 
used  in  reaching  its  verdict 

These  letters,  the  conversation  with  Captain  Young,  the 
conversation  with  Mrs.  West,  the  Army  and  Navy  Club  ob¬ 
jection,  and  all  that  sort  of  thing  which  we  know  Your 
Honor  used  against  us  from  your  summation  of  the  case, 
and  Mr.  Clark  argued  to  the  jury,  and  it  is  certainly  to  be 
presumed  that  the  jury  followed  it  It  was  clearly  preju¬ 
dicial. 

In  other  words,  what  Your  Honor  must  think  in  terms  of 
now  is  that  if  the  issue  of  mental  incapacity  had  not  been 
in  the  case  from  the  beginning,  this  case  would  be  shorn 
of  all  of  these  declarations.  That  is  where  the  error  is  in 
Mr.  Clark’s  argument  to  Your  Honor. 

The  Court :  I  will  read  the  cases  in  your  memorandum.  I 
have  not  yet  done  it,  because  I  have  been  constantly  on  trial. 
I  will  do  it  this  weekend  and  let  you  hear  from  me 
further. 

1592  Mr.  Hilland:  In  my  thinking  from  the  practical 
angle  of  a  case  like  this,  I  have  thought,  decided  in 

my  own  thinking — and  I  don’t  think  there  is  any  law  to  sup¬ 
port  my  view  about  it — that  when  a  caveator  brings  in 
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multiple  issues,  including  mental  incapacity,  and  hie  fails 
to  sustain  that  issue,  it  is  my  conviction  that  none  of  the 
issues  ought  to  go  to  the  jury  as  a  result  of  that  trial,  that 
there  should  be  a  trial  de  novo. 

I  say  that  because  I  don’t  believe  that,  human  nature 
being  as  it  is,  they  would  be  capable  of  excluding  all  of  the 
impressions  that  they  have  gained  from  the  declarations 
that  they  have  heard  in  the  case,  which  otherwise  would  not 
be  admissible  in  evidence. 

Mr.  Clark:  Of  course,  that  is  not  the  practice  in  the 
District 

Mr.  Hilland :  I  know  that 

Mr.  Clark:  As  a  matter  of  fact,  by  stipulation  we  have 
brought  in  another  issue,  the  insurance  case  here,  and 
agreed  that  they  be  tried  together. 

Mr.  Hilland:  Well,  that  isn’t  another  issue, — 

The  Court:  No. 

Mr.  Hilland :  — but  another  phase  of  it. 

The  Court:  It  is  the  same  issues. 

Mr.  Hilland:  There  are  the  same  issues  in  this  case  as 
in  that  one. 

1593  Incidentally,  Mr.  Clark  has  some  findings  in  that 
case.  Are  you  going  to  present  them  now! 

Mr.  Clark:  I  have  presented  them.  I  don’t  know 
whether — 

The  Court:  I  have  them  here. 

Mr.  Hilland :  I  wanted  to  say  to  Your  Honor,  of  course 
I  disagree  with  those,  but  I  do  thing  they  follow  Your  Hon¬ 
or’s — well,  I  am  not  sure  they  follow  Your  Honor’s  ruling. 

I  have  thought  of  them  only  in  this  respect  I  think  they 
should  include  a  finding  that  the  insured  was  of  sound 
mind,  and  they  should  include  a  finding  that  there  was  no 
duress  or  coercion. 

When  I  say  a  finding  of  sound  mind,  I  don’t  think  the 
finding  should  be  that  the  evidence  failed  to  support  the 
charge  that  he  lacked  mental  capacity. 

The  Court :  I  think  in  the  insurance  case  that  that  prob¬ 
ably  is  true. 


Mr.  Clark:  I  believe  so,  Your  Honor. 

The  Court:  Because  you  see,  I  am  dealing  with  the  in¬ 
surance  case  as  a  finder  of  fact,  and  as  such,  I  find  the 
fact  to  be  in  the  insurance  case  that  he  was  of  sound  mind. 

Mr.  Clark :  I  believe  that  you  are  right,  Your  Honor.  As 
a  matter  of  fact,  I  had  in  my  mind  only  the  issues  that 
ultimately  went  to  the  jury  in  the  will  case.  But  I  do  be¬ 
lieve  that  those  are  right,  and  if  Mr.  Holland,  having  pre¬ 
vailed  on  those  issues,  desires  to  submit  findings, — 

1594  The  Court :  I  just  glanced  over  these  only,  I  think, 
night  before  last.  That  has  occurred  to  me.  But  there 

isn’t  any  doubt  about  it  that  if  I,  as  a  trier  of  fact  in  the 
Insurance  case,  should  find  as  a  fact  that  there  was  no 
duress  or  coercion,  and  that  he  was  of  sound  mind, — 

Mr.  Clark:  I  agree,  Your  Honor. 

The  Court:  I  think  you  had  better  amend,  if  you  don’t 
mind — 

Mr.  Hilland:  Just  add  it  to  the  end! 

The  Court :  Yes,  add  those.  But  you  will  have  to  rewrite 
that  page,  in  order  to  do  it. 

Mr.  Hilland:  And  you  did  not  submit  a  form  of  judg¬ 
ment. 

The  Court:  No. 

Mr.  Hilland :  At  least,  I  did  not  get  one. 

Mr.  Clark :  No,  I  haven’t 

The  Court:  Here  is  something  I  want  to  ask  you  about 
that.  I  made  two  notes  here. 

Now,  your  first  finding  of  fact  is  that  on  December  18, 
188^.  the  company  issued  a  policy,  naming  as  beneficiary 
the  two  executors,  and  so  forth.  I  thought  he  named  his 
wife,  or  was  he  not  then  married? 

Mr.  Hilland :  I  thought  he  did,  too,  somewhere  along  the 
line. 

Mr.  Clark :  No,  he  did  not  On  the  second  change  of  bene¬ 
ficiary,  there  is  a  statement  that  “the  assignee  of 

1595  this  policy  having  died” ;  but  the  original  policy,  on 
the  face  of  it,  says,  “to  his  executors,  administrators, 


or  assigns,”  and  of  course,  the  original  policy  is  in  evidence, 
to  base  the  finding  of  that  fact. 

The  Court:  All  right,  then,  add  those  other  three,  will 
you? 

Mr.  Clark:  Very  well. 


(Page  1  of  Deposition) 
DEPOSITION  OF  MARGARET  LOUISE  DEWEY  HOWLAND 

(Oath  to  Mrs.  Howland  by  Notary  Public) 
Examination  by  Mr.  George  L.  Hunt. 

Q.  1.  Your  full  name  is  what?  A.  Margaret  Louise  Dewey 
Howland. 

Q.  2.  Your  maiden  name  was  Dewey?  A.  Dewey,  yes. 

Q.  3.  What  is  the  name  of  your  husband?  A.  Fred  Arthur 
Howland. 

Q.4.  You  reside  in  Montpelier?  A.  I  do. 

Q.  5.  How  long  have  you  resided  here?  A.  All  my  life. 

Q.  6.  You  were  bora  here?  A.  I  was. 

Q.  7.  Who  was  your  father?  A.  Edward  Dewey. 

Q.  8.  What  was  his  family — children — besides  yourself? 
A.  There  were  three  sons  and  three  daughters — Thomas, 
Theodore  and  Julius ;  and  Jessie,  Helen  and  myself. 

Q.  9.  Who  was  Jessie?  A.  Jessie  was  the  wife  of  U.  S. 
Federal  Judge,  James  L.  Martin  of  the  District  Court  of 
Vermont  of  this  section. 

Q.  10.  WTiere  did  they  live?  A.  In  Brattleboro,  Vermont. 

Q.  11.  I  wish  to  identify  some  of  your  family.  Who  was 
Cornelia?  A.  Cornelia  Wolcott  was  a  half  sister  of  my  sis¬ 
ter-in-law — the  wife  of  Theodore  Gibbs  Dewey. 

Q.  12.  Who  was  Theodore  Gibbs  Dewey?  A.  Theodore 
Gibbs  Dewey  was  my  second  brother,  not  the  eldest,  but  the 
next. 

Q.  13.  Was  he  the  father  of  some  children?  A.  He  was 
the  father  of  Edward  Dewey,  named  for  my  father,  and 
Theodore,  named  for  his  father  and  McCrae,  a  family  name 
of  his  mother. 
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Q.  14.  Yon  know  Theodore,  do  yon  not?  A.  Yes. 

Q.  15.  Is  he  here  in  this  room?  A.  No. 

Q.  16.  Is  Edward  here?  A.  No. 

(Page  2  of  Deposition) 

Q.  1.  Who  is  this  gentleman  here?  A.  This  young  lady? 

Q.  2.  No,  this  man.  A.  I  don’t  know  who  he  is. 

Q.  3.  Yon  never  met  him?  A.  No. 

Q.  4.  Do  yon  know  the  lady?  A.  No. 

Q.  5.  Another  one  I  want  to  identify  here — who  was  Ed¬ 
ward  B.  Dewey?  A.  Edward  Bradley  Dewey  was  the  eldest 
son  of  my  brother  Theodore. 

Q.  6.  That  is  your  nephew?  A.  Yes. 

Q.  7.  Is  this  gentleman  Edward  Dewey?  A.  I  had  no  idea 
he  was,  of  course,  I  haven’t  seen  him  for  years — doesn’t 
seem  possible  he  could  be. 

Q.  8.  Was  there  one  occasion  when  yon  saw  him?  A.  I 
have — I  saw  him  for  years  every  summer. 

Q.  9.  Where?  A.  At  our  home  at  116  State  Street,  Mont¬ 
pelier,  or  at  our  camp  at  Willoughby  Lake  in  northeast 
Vermont. 

Q.  10.  Did  he  come  up  there  on  one  occasion  with  your 
brother,  his  father?  A.  Yes,  on  numerous  occasions. 

Q.  11.  After  he  reached  adult  life?  A.  Yes. 

Q.  12.  Was  he  accompanied  on  that  occasion  by  a  lady? 
A.  Yes,  he  came  there  on  two  occasions  accompanied  by  two 
different  young  ladies. 

Q.  13.  Someone  on  one  occasion  by  the  name  of  Selma 
Sinclair?  A.  Yes. 

Q.  14.  You  look  at  this  lady  here.  Do  you  recognize  her 
at  all?  A.  No,  I  don’t  see  any  resemblance  to  her. 

Q.  15.  Can  you  tell  us,  as  near  as  you  can,  when  that  occa¬ 
sion  was?  A.  It  was  about  1935, 1  should — as  I  recall,  1935 
or  6 — possibly  1934,  but  I  don’t  think  so. 

Q.  16.  Was  this  Sinclair  woman  at  any  time  in  Vermont 
where  you  were  more  than  on  this  one  occasion  that  you 
spoke  of?  A.  Not  that  I  know  of. 


Q.  17.  Now,  Edward  Bradley,  that’s  the  son,  wasn’t  it? 
A.  Yes. 

Q.  18.  And  he  was  your  nephew?  A.  Yes. 

Q.  19.  And  was  there  another  nephew,  his  brother?  A. 
Yes. 

(Page  3  of  Deposition) 

Q.  1.  What  was  his  name?  A.  Theodore  McCrae  Dewey. 

Q.  2.  Did  he  have  a  nick  name?  A.  He  was  called  “Tate” 
as  a  nick  name. 

Q.  3.  Was  his  father  Theodore  Gibbs — is  that  the  name 
— Gibbs  Dewey?  A.  Yes. 

Q.  4.  Was  he  commonly  called  by  some  short  name?  A. 
Ted. 

Mr.  Hilland :  That  was  TED? 

Mrs.  Howland:  Yes. 

Q.  5.  How  was  Edward  called,  ordinarily?  A.  He  was 
called  Edward. 

Q.  6.  This  camp  yon  had  at  Willonghby  Lake,  what  was 
that  called?  A.  Greystone. 

Q.  7.  How  long  have  yon  had  that  camp  np  there?  A. 
Thirty  years — possibly  thirty-one. 

Q.  8.  Was  that  a  single  bnilding?  A.  It  had  several  build¬ 
ings.  Greystone  was  the  main  building. 

Q.  9.  What  were  some  of  the  other  buildings?  A.  One 
building  was  called  “Echo  Bank.” 

Q.  10.  What  was  that  for?  A.  There  was  an  echo  heard 
from  the  back  porch. 

Q.  11.  What  was  the  building  used  for?  A.  Sleeping  quar¬ 
ters  only. 

Q.  12.  What  other  buildings  were  there?  A.  Building 
which  had  formerly  been  a  bam  and  which  was  turned  into 
a  garage,  and  we  made  it  into  a  dormitory  and  afterwards 
there  was  another  building  bought  which  was  used  as  a 
garage  downstairs  and  a  studio  for  my  son,  Paul  Sample, 
on  the  upper  floor. 

Q.  13.  You  have  children  yourself,  four  daughters?  A. 
Yes. 
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Q.  14.  What  are  their  names?  A.  Louise,  Sylvia,  Susan 
and  Emily. 

Q.  15.  Emily  is  the  youngest?  A.  Yes,  do  you  want  their 
middle  names? 

Mr.  Hunt:  No. 

Q.  16.  Which  is  Mrs.  Sample?  A.  Sylvia. 

Q.  17.  Where  does  she  live?  A.  In  Norwich,  Vermont. 
Her  husband  is  professor  of  art  at  Dartmouth  College  in 
Hanover. 

Q.18.  Louise — where  does  she  live  ?  A.  In  New  York  City. 

(Page  4  of  Deposition) 

Q.  1.  Her  married  name  is  what?  A.  Mrs.  Edwin  Clark. 

Q.  2.  Emily,  what  is  her  married  name?  A.  Mrs.  William 
Mansfield. 

Q.  3.  Where  does  she  live?  A.  Cheshire,  Connecticut. 

Q.  4.  Susan  lives  with  you  at  home?  A.  Yes. 

Q.  5.  She  is  not  married?  A.  No. 

Q.  6.  You  spoke  of  a  sister  Helen  that  you  had?  A.  Yes, 
she  lived  at  home. 

Q.  7.  She  was  a  maiden  lady?  A.  Yes. 

Q.  8.  Did  she  decease  recently?  A.  Yes. 

Q.  9.  When?  A.  About  two  years — possibly  three  years 
this  fall. 

Q.  10.  Was  she  younger  or  older  than  you?  A.  Older. 

Q.  11.  How  long  did  she  make  her  home  with  you?  A. 
Always  since  she  completed  her  education. 

Q.  12.  Since  a  young  woman?  A.  Yes. 

Q.  13.  Your  brother  Edward ’s  wife,  when  did  she  die,  do 
you  remember?  A.  I  think  it  was  in  1942. 

Q.  14.  You  don’t  mean  that,  do  you?  A.  Well,  no,  of 
course  not,  1932, 1  mean. 

Q.  15.  You  don’t  mean  that,  do  you?  A.  189 — 

Q.  16.  You  don’t  mean  that — let’s  stop  and  think — we 
will  take  another  subject  and  come  back  to  that. 

These  two  nephews  of  yours — Edward  and  “Tate” — 
were  they  at  your  home  when  they  were  boys  at  all?  A.  Ed- 
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ward  was  bom  in  our  home  and  Theodore  was  baptized  as 
a  baby  in  our  home;  they  considered  it  a  second  home — 
their  parents  did — my  brother  being  in  the  Navy. 

Q.  17.  Did  you  know  their  mother?  A.  Oh,  yes,  very  well. 

Q.  18.  Who  was  she?  A.  Maria  Gillis  Bradley;  her  father 
was  a  physician. 

Q.  19.  Was  she  given  a  family  name?  A.  She  was  called 
“Ridie.” 

Q.  20.  She  lived  to  mature  life?  A.  Oh,  yes. 

Q.  21.  Now,  have  you  some  idea  about  when  it  was  she 
died?  A.  I  think  it  was  about  18 — 

(Page  5  of  Deposition) 

Q.  1.  What  would  you  say  to  around  1924?  A.  It  might 
have  been  about  that  time,  I  should  say. 

Mr.  Hilland:  I  object  to  leading  the  witness  and  move 
that  her  answer  be  struck  out. 

Q.  2.  Did  these  boys  visit  your  house  in  their  manhood? 
These  nephews.  A.  Yes,  frequently. 

Q.  3.  How  frequently?  A.  Well,  usually  every  summer — 
nearly  every  summer. 

Q.  4.  How  would  they  come?  A.  They  usually  motored  up 
in  the  summer-time — they  usually  came  together. 

Q.  5.  Did  their  father  come  up  here,  too?  A.  Oh,  yes. 

Q.  6.  How  did  he  come?  A.  He  came  with  them. 

Q.  7.  Some  one  of  the  boys  would  motor  him  up?  A.  Yes. 

Q.  8.  Would  that  be  at  the  camp  at  Willoughby  or  here? 
A.  Yes. 

Q.  9.  Do  you  recall  the  last  occasion  your  brother  was  up 
here  to  visit  you?  A.  Yes. 

Q.  10.  And  who  came  that  time?  A.  Theodore — the  one 
we  call  “Ted.” 

Q.  11.  That’s  the  brother?  A.  Yes.  And  Edward  and 
Selma  Sinclair. 

Q.  12.  * * Tate”  wasn’t  here  that  time?  A.  No. 

Q.  13.  That  was  the  occasion  when  you  said  it  might  be 
in  ’34?  A.  I  think  so. 
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Q.  14.  You  think  that  is  right?  A.  Yes. 

Q.  15.  Was  that  the  last  time  your  brother  Edward  vis¬ 
ited  you  here?  A.  Yes.  You  said  my  brother,  didn’t  you — 
it  was  my  brother  Theodore. 

Q.  16.  Excuse  me,  I  have  difficulty  in  keeping  these  names 
straight — change  that  to  your  brother  Theodore.  Was  this 
trip  of  the  nephews  up  here  a  rare  thing  or  ordinary  prac¬ 
tice?  A.  It  was  the  usual  custom. 

Q.  17.  Up  to  what  time,  should  you  think?  A.  Up  until 
this  trip  we  have  been  talking  about.  This  trip  when  he 
brought  Miss  Sinclair  with  him. 

Q.  18.  Things  were  entirely  cordial  up  to  that  time?  A. 
Yes. 

(Page  6  of  Deposition) 

Q.  1.  Now,  while  these  nephews  of  yours  were  growing 
up  and  making  these  visits  and  the  relations  between  your 
brother  Theodore  and  you  and  the  rest  of  the  family  up  here 
were,  as  you  told,  visiting  back  and  forth,  was  everything 
pleasant  in  the  family?  A.  Yes,  extremely  so,  the  Deweys 
have  always  had  the  name  of  being  more  closely  knit  than 
the  usual  families — it  is  almost  a  proverb. 

Mr.  Hilland :  I  move  that  be  struck — states  conclusion  of 
the  witness  and  purports  also  to  state  the  conclusion  of 
others  and  also  on  the  ground  it  goes  beyond  the  scope  of 
the  question  and  is  not  responsive. 

Mrs.  Howland :  I  am  sorry. 

Q.  2.  As  I  understand  you,  everything  was  pleasant  in 
this  household?  A.  Yes. 

Q.  3.  Had  you  occasion  to  see  your  brother  Theodore  in 
Washington  or  elsewhere  outside  your  camp  and  Mont¬ 
pelier  during  those  years?  A.  Yes,  in  his  home. 

Q.  4.  You  visited  there?  A.  Yes. 

Q.  5.  Up  to  the  time  you  spoke  of,  things  were  all  pleas¬ 
ant,  were  they?  A.  Yes. 

Q.  6.  I  want  to  take  you  back  to  1936.  Up  to  that  year, 
had  you  heard  your  brother  Theodore,  or  Ted,  in  any  way 
criticize  “Tate”?  A.  No. 
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Mr.  Hilland :  I  object  to  that  and  move  to  strike  it  out  on 
the  ground  it  is  irrelevant,  immaterial  and  incompetent, 
and  calls  for  the  conclusion  of  the  witness  rather  than  for 
a  statement  of  facts  and  involves  matters  that  are  too  re¬ 
mote  to  the  issues  involved. 

Q.  7.  What  was  his  general  attitude  so  far  as  you  ob¬ 
served  it  towards  his  son  * ‘ Tate ’ ’  during  that  period? 

Mr.  Hilland :  Before  you  answer  that,  I  want  to  state  my 
objection.  I  object  on  the  ground  it  calls  for  the  conclusion 
and  mental  processes  of  the  witness  rather  than  for  a  state¬ 
ment  of  facts. 

Mr.  Hunt:  You  may  answer.  A.  Very  affectionate. 

Q.  8.  Your  nephew,  “Tate,”  lived  or  does  business  in 
Washington?  A.  Yes. 

Q.  9.  What  is  his  line  of  business? 


(Page  7  of  Deposition) 

Q.  2.  You  are  familiar  with  his  handwriting?  A.  Entirely. 

(Caveator’s  Ex.  A.  marked  for  identification) 

Q.  3.  Now,  I  show  you  a  letter — 2  sheets — 1  double  sheet 
— another  single  sheet — marked  Caveator’s  Ex.  A.  So  far 
as  the  ink  writing  on  that  paper  is  concerned,  in  whose 
handwriting  is  it?  A.  It’s  my  brother  Ted’s  writing. 

Q.  4.  After  the  date  in  parenthesis,  in  pencil,  someone  has 
written  the  figures  “1927”  with  a  question  mark.  Do  you 
know  who  wrote  that?  A.  I  wrote  that;  I  wasn’t  quite  sure 
of  the  date  at  the  time. 

Q.  5.  That  was  received  by  you  in  the  regular  course  of 
mail?  A.  Yes. 

Q.  This  letter  is  offered  as  a  statement  by  Ted  as  bearing 
upon  the  relations  that  then  existed  between  himself  and 
his  son  Theodore  and  for  any  other  purpose,  as  an  act  of 
Ted’s. 

Mr.  Hilland:  May  I  see  that  please? 

Mr.  Hunt:  You  want  to  see  it? 
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Mr.  Hilland:  Yes,  so  I  can  state  my  objection  to  the  rec¬ 
ord. 

I  object  to  Caveator’s  Ex.  A,  dated  11/17/50  with  the 
initial  C.S.W.,  standing  for  the  reporter,  Miss  Watson,  on 
the  ground  it  is  not  admissible  for  the  purposes  stated  by 
Mr.  Hunt  or  for  any  of  those  purposes  and  that  it  is  too  re¬ 
mote  in  point  of  time  to  be  competent  or  relevent  for  any 
legitimate  purpose  for  which  it  may  be  admissible.  The  rule 
is  well  settled  in  the  District  of  Columbia  that  the  declara¬ 
tions  of  a  testator  are  admissible  only  as  to  the  issue  of  men¬ 
tal  capacity  and  then  only  for  the  sole  purpose  of  showing 
the  mental  condition  or  state  of  mind  of  the  testator  at  the 
time  of  the  execution  of  his  Will  and  such  declarations, 
whether  oral  or  in  writing,  are  not  admissible  for  the  pur¬ 
poses  of  proving  the  truth  of  the  statements  made  by  the 
testator  or  for  any  purpose  other  than  to  show  the  testa¬ 
tor’s  state  of  mind  at  the  time  of  the  execution  of  his  Will, 
and  therefore  the  offered  statements  of  the  testator  must 
be  sufficiently  close  in  point  of  time  to  the  date  of  the  execu¬ 
tion  of  the  Will  to  have  a  bearing  upon  the  probable  state 
of  mind  of  the  testator  at  the  time  of  the  execution  of  his 
Will.  Therefore,  if  this  letter  was  written  as  the  witness  has 
testified  on  December  19,  1927,  it  is  too  remote  in  point  of 
time  to  have  any  tendency  to  show  the  testator’s  state  of 
mind  in  October,  1936  when  he  executed  his  will  and  in  July, 
1936  when  he  made  application  to  the  National  Life  Insur¬ 
ance  Co.  to  change  the  designation  of  beneficiaries  of  his 
insurance  in  that  company. 

(Page  8  of  Deposition) 

Mr.  Hunt :  Let  me  add  something  to  this  statement  here 
that  the  principal  purpose  of  this  testimony  is  merely  to 
identify  the  paper.  We  are  not  trying  the  case  here,  and 
all  the  grounds  for  the  admissibility  of  the  paper  are  re¬ 
served  to  counsel  at  the  trial.  What  I  say  here  in  that  re¬ 
gard  will  apply  to  every  other  exhibit  which  is  offered  here¬ 
after  in  this  deposition. 
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Now,  I  suggest  that  I  have  a  number  of  envelopes  here 
which  you  had  better  make  your  own  notation  on  the  outside 
of  the  envelope  and  arrange  so  you  can  attach  to  the  de¬ 
position  by  these  lower  comers  of  the  envelope,  making  it 
all  accessible  and  designating  what  it  is. 

Mr.  Hilland:  I  have  no  objection,  Mr.  Hunt,  if  she  puts 
all  the  exhibits  in  one  envelope  if  it  would  be  more  con¬ 
venient  for  you. 

Mr.  Hunt:  Well,  we  will  see. 

Q.  1.  I  show  you  a  letter  of  a  double  page  and  a  single 
page  and  an  envelope,  postmarked  September  10,  1935, 
purported  to  be  a  letter  dated — “Dear  Helen”  at  Lake  Wil¬ 
loughby — Orleans,  Vermont — Greystone.  Do  you  know 
whose  handwriting  that  letter  is?  A.  It  is  my  brother  Ted’s. 

Q.  2.  Did  you  see  that  letter  on  or  about  the  time  it  was 
received?  A.  Yes. 

Mr.  Hunt:  Now,  we  offer  this  letter,  in  the  first  place,  as 
a  letter  of  testator’s  and  for  the  same  general  purposes  as 
the  preceding  letter  to  show  his  general  attitude  toward  his 
son  Theodore  and  his  relations  with  Theodore. 

(Caveator’s  Ex.  B.  marked  for  identification) 

Mr.  Hilland:  May  I  see  that,  please,  sir? 

Mr.  Hunt:  Yes,  sir. 

Mr.  Hilland:  I  object  to  Caveator’s  Ex.  B.,  which  bears 
the  date  11/17/50  C.S.W.,  on  the  same  grounds  as  I  objected 
to  Caveator’s  Ex.  A,  except  the  ground  that  it  is  too  remote 
in  point  of  time.  I  think  Caveator’s  Ex.  B.  is  not  too  remote 
in  point  of  time,  but  Caveator’s  Ex.  A.  is  too  remote. 

(Caveator’s  Ex.  C.  marked  for  identification) 

Mr.  Hunt :  The  statement  I  made  at  the  discussion  of  Ex. 
A  is  applicable  to  this  so  far  as  the  main  purpose  of  this 
deposition  is  merely  to  identify  the  paper,  reserving  all 
right  to  counsel  at  the  hearing  to  add  to  the  offers  and  let 
that  statement  just  made  be  applicable  to  all  exhibits  which 
will  be  offered  by  me. 
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Now,  I  show  you  exhibit  marked  Ex.  C.,  Caveator’s  Ex. 

C. 

Q.  3.  This  is  a  letter  of  single,  double  sheet  and  an  enve¬ 
lope  postmarked  Washington,  October  23,  1935.  In  whose 
handwriting  is  that?  A.  My  brother  Ted. 

(Page  9  of  Deposition) 

Q.  1.  Did  you  see  that  letter?  A.  Yes. 

Q.  2.  Shortly  after  it  was  received?  A.  Yes. 

Q.  3.  And  right  here,  let  me  say — were  relations  between 
you  and  your  sister  Helen  very  close?  A.  Very  close. 

Mr.  Hunt :  We  offer  this  letter  as  stated,  principally  as  a 
matter  of  identification  and  I  may  add  as  tending  to  show 
the  father,  Theodore’s,  or  Ted’s  general  attitude  and  feel¬ 
ing  toward  his  son  Theodore  or  “Tate”  in  certain  parts 
which  I  need  not  specifically  point  out. 

Mr.  Hilland:  I  make  the  same  objection  to  Caveator’s 
Ex.  C.  bearing  date  11/17/50  C.S.W.  that  I  made  to  Cavea¬ 
tor’s  Ex.  B. 

(Caveator’s  Ex.  D.  marked  for  identification) 

Q.  4.  Mr.  Hunt :  I  show  you  a  paper  marked  Caveator’s  Ex. 

D. ,  consisting  of  two  larger  single  sheets,  one  smaller  por¬ 
tion  of  a  sheet  and  an  envelope  addressed  to  yourself,  post¬ 
marked  March  10,  1936.  As  far  as  the  handwriting  on  this 
letter  excepting  marks  of  identification  are  concerned,  whose 
handwriting  is  it  ?  A.  My  brother  Ted ’s. 

Q.  5.  And  is  that  a  letter  that  you  received  on  or  about 
the  date  it  bears,  in  the  due  course  of  mail?  A.  Yes. 

Q.  6.  Have  you  any  correspondence  between  the  date  of 
Exhibit  C.  and  October,  1935,  and  this  letter  in  March,  1936 
— with  you  brother  Ted? 

Mrs.  Howland:  May  I  see  that  again?  A.  I  think  this  is 
the  last,  unless  there  was  one  very  short  one  after  that. 

Q.  7.  After  what?  A.  After  this. 

Mr.  Hunt :  That  isn ’t  what  I  asked  you. 

Mrs.  Howland:  I  thought  you  asked  me  if  this  was  the 
last  letter. 
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Q.  8.  I  wanted  to  know  if  between  this  letter  of  October, 
1935,  that  was  addressed  to  Helen,  and  the  receipt  of  this 
letter,  Ex.  D.,  yon  have  any  correspondence  from  yonr 
brother  Ted?  A.  No. 

Mr.  Hnnt :  This  letter  is  offered  as  the  work  of  the  tes¬ 
tator.  Perhaps  I’ll  withdraw  that  offer  as  far  as  I  have 
gone  with  it  and  ask  yon  some  more  questions. 

Q.  9.  In  this  letter  of  Ex.  D.,  is  that  the  first  complaint 
yon  ever  had  from  your  brother  Ted  about  Theodore?  A. 
Yes. 

(Page  10  of  Deposition) 

Mr.  Hilland:  Just  a  minute.  I  object  on  the  grounds  it 
doesn’t  seek  to  solicit  any  affirmative  facts  from  the  witness 
and  it  undertakes  to  solicit  from  the  witness  evidence  that 
something  didn’t  happen  rather  than  something  did  as  the 
purpose  is  of  evidence,  and  it  calls  for  the  mental  processes 
and  conclusion  of  the  witness.  I  move  to  strike  out  the 
answer  on  those  grounds;  the  answer  having  been  given 
before  opportunity  to  object. 

Mr.  Hunt:  I  don’t  know  as  I  quite  agree  with  that  last 
statement. 

Mr.  Hilland :  I  can  add  the  answer  was  given  in  the  midst 
of  my  objection. 

Mr.  Hunt :  Nor  to  that  one  either. 

I’ll  offer  that  and  I  want  to  ask  you  some  things  about  it 
after. 

Mr.  Hilland:  I  make  the  same — rather — I  have  no  ob¬ 
jections  to  that  letter  for  the  admissible  purpose  of  showing 
his  state  of  mind. 

Mr.  Hunt : 

Q.  1.  In  that  letter,  in  speaking  of  his  son  “Tate”,  he 
said,  among  other  things  “He  has  stooped  to  do  some  low 
things  which  I  shall  tell  you  about  later” — Do  you  remem¬ 
ber  that  statement?  A.  Yes. 

Q.  2.  Did  he  ever  tell  or  undertake  to  tell  you  later  any 
low  things? 
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Mr.  Hilland:  I  object  to  that  on  the  grounds  that  I  ob¬ 
jected  to  the  last  question  to  the  witness.  A.  No,  he  didn’t. 

Q.  3.  Now,  subsequent  to  receiving  this  letter  marked  D., 
did  you  and  your  sister  Helen  write  him  regarding  the 
matters  and  things  mentioned  in  this  letter?  A.  Yes. 

(Caveator’s  Ex.  E.  marked  for  identification) 

Q.  4.  I  show  you  a  paper  of  two  sheets  in  handwriting 
marked  Ex.  E.,  it  is  dated  May  23,  1936.  Whose  handwrit¬ 
ing  is  that?  A.  That  is  mine. 

Q.  5.  What  is  that  paper?  A.  That  is  the  usual  type  of 
family  letter  from  our  home  to  Ted. 

Q.  6.  Is  that  a  letter  you  sent  to  him  or  a  copy  you  made 
of  it?  A.  It  was  the  original  letter  and  then  I  copied  it — you 
see  it  didn’t  look  very  neat  on  the  second  page. 

Q.  7.  But  that’s  the  original  letter  you  sent  to  him?  A. 
Yes. 

(Page  11  of  Deposition) 

Q.  1.  In  this  letter,  you  apparently  made  some  inquiries 
of  Ted  about  his  former  letter?  A.  Yes,  the  inquiries 
about — 

Q.  2.  It  will  read  for  itself — you  did  make  some  inquiries? 
A.  Yes,  I  did — Yes,  I  did. 

Q.  3.  Did  you  ever  get  any  answer  explaining  what  he 
meant  by  his  former  statements?  A.  No. 

Mr.  Hunt :  We  offer  that. 

•Mr.  Hilland:  I  object  to  Caveator’s  Ex.  E.,  marked 
11/17/50  C.S.W.  on  the  ground  that  it  is  a  mere  selfserving 
declaration  of  the  witness  and  is  not  admissible  for  any  pur¬ 
pose,  and  is  not  competent  evidence,  and  is  not  the  best 
evidence. 

Mr.  Hunt :  This  is  offered,  in  part,  at  least,  in  connection 
with  what  will  later  appear,  and  in  connection  with  the 
witness’s  testimony  that  she  did  not  receive  any  explanation 
from  her  brother ;  that  she  made  an  honest  effort  to  find  out 
what,  if  anything,  was  genuinely  back  of  the  charges  her 
brother  had  made  in  his  letter  of  March  10, 1936  as  bearing 
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upon  the  validity  of  such  charges,  in  view  of  her  testimony 
that  she  did  not  get  such  an  explanation. 

(Caveator’s  Ex.  F.  1  &  F.  2.  marked  for  identification) 

Q.  4.  I  show  you  three  papers  hitched  together  and  an 
envelope  marked  Caveator’s  Ex.  F.,  postmarked  July  30 — 
Washington — 1936 — a  single  sheet  of  note-paper  marked 
Caveator’s  Ex.  F.  2,  and  a  double  handwritten  sheet  of 
letter  paper  marked  Caveator’s  Ex.  F.  1.  In  the  first  place, 
whose  handwriting  is  Ex.  F.  1.  in?  A.  This  is  my  sister’s 
handwriting — my  sister  Helen. 

Q.  5.  Whose  handwriting  is  the  envelope  Ex.  F.,  and  the 
single  sheet  Ex.  F.  2?  A.  This  is  my  brother  Ted’s  and  this 
is  my  brother  Ted’s. 

Q.  6.  Did  those  papers  come  to  your  attention  at  some 
time?  A.  Yes. 

Q.  7.  Shortly  after  the  date  of  the  postmark  there?  A. 
Yes.  i 

Q.  8.  And  you  can  say  whether  this  letter  of  your  sister’s 
was  with  the  single  sheet  note  signed  by  Ted?  A.  Yes. 

Mr.  Hunt:  We  offer  those  Exhibits  as  bearing  upon  the 
genuineness  of  the  conduct  of  Ted  with  respect  to  his  son 
* 1  Tate”,  and  the  statements  of  the  father  in  the  letter 
marked  Ex.  D.,  reserving  all  further  grounds  of  offer  to  the 
hearing.  I  would  add  to  that,  too,  and  also  showing  his 
attitude  toward  his  sister  in  connection  with  this  matter. 

(Page  12  of  Deposition) 

Mr.  Hilland:  I  object  to  Caveator’s  Ex.  F.  1,  marked 
11/17/50  C.S.W.  on  the  ground  that  it  is  a  selfserving  dec¬ 
laration  of  the  author  of  that  letter  who  signs  as  Helen  and 
is  not  competent  evidence,  and  is  not  admissible  for  any 
purpose.  I  object  to  what  is  marked  as  Caveator’s  Ex.  F. 
2  11/17/50  C.S.W.  except  for  the  purpose  of  showing  tes¬ 
tator’s  state  of  mind.  The  letter  is  accompanied  by  an  enve¬ 
lope  marked  Caveator’s  Ex.  F.  11/17/50,  C.S.W.,  bearing  a 
postmark  of  July  30, 1936,  and  I  suppose  that  is  about  the 
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date  of  the  letter,  and  therefore  the  letter  would  be  admis¬ 
sible  to  show  the  testator’s  state  of  mind  on  the  pertinent 
dates  involved,  which  are  July  20,  1936,  August  10,  1936, 
and  October  29, 1936 ;  I  believe  it  is  October  29, 1936.  In  any 
event,  I  refer  to  the  date  of  the  testator’s  Will. 

(Caveator’s  Ex.  Gr.  marked  for  identification) 

Q.  1.  I  show  you  a  handwritten  letter  of  two  double  sheets 
of  stationary  and  an  envelope — letter  dated  July  24, 1936 — 
envelope  postmarked  Washington  the  same  date.  And  ad¬ 
dressed  * ‘ Dear  Helen” — that  is,  the  letter  itself  is  ad¬ 
dressed  “Dear  Helen  and  Margaret” — the  envelope  is 
“Miss  Helen  Gr.  Dewey”  Do  you  recognize  the  handwriting 
in  ink?  A.  Yes,  that’s  my  brother  Ted’s  handwriting. 

Q.  2.  Did  that  communication  come  to  your  attention 
shortly  after  it  is  dated — July  24th?  A.  Yes. 

Mr.  Hunt :  This  letter  is  offered  to  show  the  state  of  mind 
of  the  testator;  the  genuineness  of  what  he  says  here  and 
also  his  state  of  mind  toward  his  two  sisters  to  whom  it  is 
addressed. 

Mr.  Hilland:  I  have  no  objection  to  Caveator’s  Ex.  Gr. 
marked  11/17/50  C.S.W. 

Q.  3.  I  think  perhaps  it  already  appears,  but  this  letter  G. 
was  received  I  take  it  before  this  letter  F.,  which  is  post¬ 
marked  July  30th  and  the  other  postmarked  July  24th — is 
that  the  situation?  A.  Yes. 

(Caveator’s  Ex.  H.  marked  for  identification) 

Q.  4.  I  show  you  Caveator’s  Ex.  H.,  consisting  of  one 
double  sheet  of  stationery  and  a  half  sheet  and  an  envelope 
— purporting  to  be  a  letter  addressed  to  you.  Whose  hand¬ 
writing  is  that  in?  A.  Ted’s. 

Q.  5.  Did  you  receive  that  in  the  regular  course  of  mail? 
A.  Yes. 

(Caveator’s  Ex.  I.  marked  for  identification) 

Q.  6.  I  show  you  Ex.  I.,  consisting  of  a  double  sheet  of 
note  paper  and  an  envelope  addressed  to  you.  Whose  hand¬ 
writing  is  that?  A.  Ted — my  brother  Ted’s. 
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(Page  13  of  Deposition) 
(Caveator’s  Ex.  J.  marked  for  identification) 

Q.  1.  Those  letters  were  received  by  yon  in  due  course  of  <■ 
mail?  A.  Yes. 

Q.  2.  I  show  you  double  sheet  of  letter  paper,  handwritten, 
with  envelope  postmarked  October  5, 1936.  Can  you  tell  us 
whose  handwriting  that  is?  A.  My  brother  Ted’s. 

Q.  3.  That  is  addressed  to  your  sister  Helen?  A.  Yes. 

(Caveator’s  Ex.  K.  marked  for  identification) 

Q.  4.  I  show  you  a  handwritten  double  sheet  of  letter 
paper  dated  October  12,  1936,  in  an  envelope  postmarked 
the  same  date,  addressed  to  Miss  Helen  G.  Dewey.  Whose 
handwriting  is  that?  A.  That  is  my  brother  Ted’s  hand¬ 
writing. 

Q.  5.  Did  you  see  these  letters  that  came  to  your  sister 
Helen  on  or  about  the  time  they  were  dated?  A.  Yes. 

Mr.  Hunt :  We  offer  those  for  no  particular  purpose  just 
now,  beyond  the  fact  that  they  came  from  the  testator. 

H.  is  offered,  too,  if  it  hasn’t  been. 

Mr.  Hilland:  I  have  no  objection  to  Caveator’s  Ex.  H., 
marked  11/17/50  C.S.W. 

I  have  no  objection  to  Caveator’s  Ex.  I,  marked  11/17/50 
C.S.W. 

I  have  no  objection  to  Caveator’s  Ex.  J.,  marked  11/17/50 
C.S.W. 

I  have  no  objection  to  Caveator’s  Ex.  K.,  marked 
11/17/50  C.S.W. 

Mr.  Hunt : 

Q.  6.  Now,  Mrs.  Howland,  have  you  any  other  corres¬ 
pondence  that  you  can  produce  here  with  your  brother  Ted 
covering  this  period?  A.  I  think  that  there  was  one  letter — 

I  won’t  say — I  think  there  is  one  letter  from  me  to  Ted  that  I 
don’t  think  you  have  produced  yet. 

Mr.  Hunt:  I  haven’t  seen  it;  I  have  produced  everything 
I  have  got  here. 
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Mrs.  Howland:  Well,  you  know  I  spoke  about  I  didn’t 
see  why  he  should  cast  us  off. 

Mr.  Hilland :  I  object,  that  is  not  responsive  to  the  ques¬ 
tion. 

You  asked  if  any  other  correspondence  and  she  has 
answered  that  question. 

Mrs.  Howland :  I  said  yes. 

Mr.  Hunt:  Well,  what  letter  was  it? 

Mrs.  Howland :  It  was  a  letter  from  me  to  Ted. 

Mr.  Hilland:  I  object  to  that;  it  is  self-serving. 

Mr.  Hunt :  Matter  of  identifying  what  it  is. 

(Page  14  of  Deposition) 

Mrs.  Howland:  Possibly  you  didn’t  show  it  to  me,  but — 

Q.  1.  It  is  a  letter  from  you  to  Ted?  A.  Yes.  I  said  I  saw 
no  reason  why  he  should  cast  his  sisters  off — perhaps  I 
didn’t  read  that  letter,  Mr.  Hunt,  when  you  showed  it  to 
me  for  identification  of  the  writing. 

Mr.  Hilland:  Look  at  Exhibit  E.,  Mr.  Hunt,  and  see  if 
that  is  the  one  she  is  talking  about. 

Mr.  Hunt:  Exhibit  E? 

Mr.  Hilland :  Yes. 

Mr.  Hunt:  I  don’t  see  anything  in  that. 

Mr.  Hilland :  The  reason  I  refer  you  to  that — in  my  notes 
she  said  it  was  her  handwriting.  I  think  maybe  that’s  the 
one  she  is  talking  about. 

Mr.  Hunt :  I  think  she  is  in  error. 

Mrs.  Howland:  I  wouldn’t  think  this  was  the  one,  telling 
me  about  “for  my  own  protection”. 

Mr.  Hunt:  What  she  is  referring  to  is  a  reference  by 
her  brother  to  something  that  she  has  said — I  think  that’s 
what  you  meant. 

Mrs.  Howland :  Maybe  I  didn’t  see  that  one. 

Mr.  Hilland :  Was  it  the  reference  he  made  in  Exhibit  G. 
that  might  be  what  she  is  talking  about. 

Mr.  Hunt:  That’s  what  I  am  looking  at  now. 

Mrs.  Howland  If  it  is  all  right,  perhaps  I  can  explain  it 
so  you  will  know  which  one  I  mean. 
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Mr.  Hunt:  This  is  Exhibit  H.,  and  I  am  calling  your 
attention  to  your  brother’s  statement — “I  was  quite  sur¬ 
prised  when  you  said  in  your  letter  4  if  you  wish  to  cast  off 
your  sisters’  etc.” — is  that  what  you  had  in  mind? 

Mrs.  Howland:  Yes,  that’s  the  one.  I  didn’t  know  you 
produced  it  yet. 

Q.  2.  That’s  the  only  one  you  can  possibly  think  of  now? 
A.  That’s  the  one.  I  just  identified  the  writing;  I  didn’t 
read  the  letters. 

Q.  3.  Have  you  any  other  correspondence  between  your 
brother  and  Helen  and  your  brother  and  you  except  what 
has  been  produced  here?  A.  No. 

Q.  4.  Have  you  ever  had  any  explanation  from  your 
brother  as  to  anything  that  Theodore  and  his  son,  that  is 
Ted,  has  done  other  than  what  may  appear  in  these  letters? 

Mr.  Hilland:  Before  you  answer  that,  I  want  to  object 
on  the  ground  it  calls  for  the  conclusion  of  the  witness  and 
solicits  testimony  of  things  that  did  not  happen  rather  than 
things  that  did.  Moreover,  I  object  on  the  ground  that  the 
exhibits  which  have  been  offered  on  behalf  of  the  caveator 

(Page  15  of  Deposition) 

show  the  reason  why  the  testator  gave  the  witness  and  his 
sister  Helen  no  explanation  was,  he  felt  he  owed  none  to 
them  and  he  took  the  position  he  was  capable  of  managing 
his  own  affairs  and  did  not  wish  any  interference  from  them 
and  that  they  could  have  their  friendship  with  his  son 
Theodore  if  they  wanted  to,  but  he  didn’t  want  anything 
further  to  do  with  Theodore. 

(Question  repeated  by  Reporter) 

A.  No. 

Q.  1.  There  is  a  letter  here — since  you  got  this  letter, 
Caveator’s  Ex.  I.,  September  20,  1936,  from  your  brother 
Ted,  have  you  heard  anything  further  from  him  in  any  way? 
A.  No. 
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Q.  2.  The  Christmas  of  1936, 1  want  to  bring  your  atten¬ 
tion  to  that.  Was  a  Christmas  box  prepared  here  in  your 
household  and  sent  to  your  brother’s  household?  A.  Yes. 

Q.  3.  That  was  in  1936?  A.  Yes. 

Q.  4.  What  was  in  the  box?  A.  Christmas  gifts  for  each 
member  of  the  family,  that  is  for  Ted  and  Edward  and 
Theodore — “Tate”. 

Q.  5.  Was  that  box  returned  to  you?  A.  Yes. 

Q.  6.  Had  it  been  opened?  A.  No. 

Q.  7.  What  was  there  on  the  box  in  writing,  if  anything? 
A.  “Returned  to  120  State  Street.” 

Q.  8.  Montpelier,  Vermont?  A.  Yes. 

Q.  9.  In  whose  handwriting  was  that?  A.  In  Ted’s  hand¬ 
writing. 

Q.  10.  Your  brother’s?  A.  Yes. 

Q.  11.  Did  Theodore  and  his  father  come  up  here  to  visit 
you  in  the  summer  some  year?  A.  Yes. 

Q.  12.  You  remember  when  that  was?  A.  1935  perhaps,  or 
somewhere  from  1934  to  6 — it’s  a  long  time  since  then — it’s 
hard  to  recall. 

Q.  13.  Was  that  before  or  after  your  brother  and  Edward 
and  Miss  Sinclair  came  up?  A.  I  think  it  was  before — be¬ 
fore. 

Q.  14.  Was  their  relations  pleasant  at  that  time?  A.  Yes. 

Mr.  Hilland :  I  move  to  strike  that  out  on  the  ground  it 
called  for  the  conclusion  of  the  witness  rather  than  for  a 
statement  of  facts. 

Mr.  Hunt: 

Q.  15.  Well,  will  you  describe  in  your  own  way  what  the 
relations  between  “Tate”  and  his  father  were  on  that 

(Page  16  of  Deposition) 

occasion  as  you  observed  them?  A.  The  relations  of  a  de¬ 
voted  father  and  son. 

Mr.  Hilland :  I  move  to  strike  that  out  on  the  ground  it 
calls  for  conclusion  of  the  witness. 

Q.  1.  Did  you  hear  or  see  anything  during  that  occasion 
between  them  of  a  different  character?  A.  No. 
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Mr.  Hilland :  I  move  to  strike  that  out  on  the  ground  it 
calls  for  the  conclusion  of  the  witness. 

Mr.  Hunt: 

Q.  2.  Now,  I  direct  your  attention  to  the  summer  when 
Selma  was  here  with  Edward  and  his  father,  you  will  re¬ 
member  what  the  occasion  was?  A.  Yes. 

Q.  3.  When  they  came  to  leave,  did  they  leave  by  motor? 
A.  Yes. 

Q.  4.  When  did  you  next  see  them  after  they  left  Wil¬ 
loughby?  A.  The  next  day. 

Q.  5.  When  they  left,  was  it  expected  they  were  going  to 
Washington?  A.  Yes. 

Q.  6.  When  they  came  back  the  next  day,  did  you  learn 
from  your  brother  or  Edward,  or  Selma,  where  they  had 
been?  A.  Yes. 


(Page  20  of  Deposition) 

Cross  Examination  of  Mbs.  Margaret  Howland  by 
Arthur  J.  Hilland. 

Q.  1.  Mrs.  Howland,  will  you  please  state  for  the  record, 
your  age?  A.  I  am  seventy-five — would  you  like  the  date 
and  birth? 

Mr.  Hilland:  That’s  close  enough. 

Q.  2.  Do  you  recall  that  in  the  late  summer  of  early  fall 
of  1936  your  husband,  Fred  Howland,  went  to  Washington 
to  see  your  brother  Theodore  G.  Dewey?  A.  Yes. 

Q.  3.  That  trip  was  a  result  of  Theodore  M.  Dewey,  whom 
you  call  “Tate”,  having  communicated  with  you  about  his 
father  having  disowned  him,  isn’t  that  so?  A.  Yes. 

Q.  4.  Do  you  recall  that  in  October  of  1936  your  brother 
Theodore  G.  Dewey,  whom  you  call  “Ted”,  was  calling 
your  husband,  Fred  Howland,  about  the  same  subject  mat¬ 
ter?  A.  Yes. 

Q.  5.  By  long  distance  telephone?  A.  Yes. 
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Q.  6.  Mrs.  Howland,  when  Edward  B.  Dewey  and  Theo¬ 
dore  M.  Dewey,  your  nephews  were  boys,  they  visited  here 
during  the  summertime,  did  they  not?  A.  Yes. 

Q.  7.  Do  you  recall  that  the  last  visit  that  Edward  Dewey 
made  to  you  in  the  summer  was  in  the  summer  of  1919  when 
he  visited  your  camp  at  Lake  Willoughby  accompanied  by 
a  young  man  named  Chester  Flather.  Do  you  recall  that 
visit  in  the  summer  of  1919?  A.  Yes. 

Q.  8.  Do  you  recall  that  on  that  occasion  that  Edward  and 
Chester  Flather  motored  up  to  Camp  Willoughby?  A.  Yes, 
I  thought  you  referred  to  Camp  Willoughby. 

Q.  9.  Wasn’t  that  the  last  trip  that  Edward  made  up  here 
for  a  summer  visit  until  he  and  his  father  and  Miss  Sinclair 
visited  you  on  the  occasion  to  which  you  have  already  re¬ 
ferred  in  your  direct  examination?  A.  No,  that  was  not. 

Q.  10.  Don’t  you  recall,  Mrs.  Howland,  that  it  was  in  the 
summer  of  1928  that  your  brother  and  Edward  and  Miss 
Sinclair  visited  you  at  Greystone  on  Lake  Willoughby?  A. 
No. 

Q.  11.  You  don’t  recall  that  it  was  that  year?  A.  No. 

Q.  12.  Would  you  deny  that  it  was  in  1928?  A.  It  was  not 
in  1928. 

Q.  13.  I  asked  you,  would  you  deny  it  was?  A.  I  would 
deny  that,  yes. 

Q.  14.  You  have  said  once  that  it  was  about  1935,  and 
another  time  you  said  it  was  1934  or  1935 — isn’t  it  true  you 

(Page  21  of  Deposition) 

aren’t  sure  when  that  visit  was?  A.  Yes,  I  am  sure. 

Q.  1.  What  year  do  you  say  it  was  ?  A.  1936. 

Q.  2.  You  say  it  was  in  1936  and  you  are  speaking  now  of 
the  trip  when  your  brother  Ted  came  up  here  with  his  son 
Edward  and  Miss  Sinclair?  1935  or  1936 — it  is  some  years 
since  then. 

They  weren’t  up  here  on  more  than  one  occasion,  were 
they?  A.  No. 
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Q.  3.  Was  it  in  1931  that  they  were  np  here  on  that  one 
occasion?  A.  No — can  I  tell  yon  why? 

Q.  4.  If  you  just  answer — you  say  it  was  not?  A.  No. 

Q.  5.  What  was  the  name  of  the  wife  of  your  brother,  Dr. 
Julius  Dewey?  A.  Jessie — Morgan  Dewey. 

Q.  6.  Are  you  familiar  with  her  handwriting?  A.  Yes. 

Q.  7.  It  was  she  whom  your  brother  and  his  son  Edward 
and  Miss  Sinclair  visited  at  the  place  called  Newfane  Hill, 
wasn’t  it?  A.  No,  it  was  not — it  was  Judge  James  L.  Mar¬ 
tin’s  wife —  Federal  Judge. 

Q.  8.  Do  you  recall  on  the  occasion — strike  that  last  ques¬ 
tion. 

Do  you  recall  that  the  time  your  brother  and  his  son  and 
Miss  Sinclair  visited  it  was  shortly  after — that  is — within 
a  year  or  so — after  the  time  that  your  brother  and  his  son 
Edward  had  met  Miss  Sinclair?  A.  I  didn’t  know  when  he 
had  met  Miss  Sinclair — he  came  to  camp  with  another  girl 
a  year  or  two  before  that — that  was  why  I  was  so  sure  of 
these  dates  you  have  been  giving  me  before  that.  He  came 
up  with  Admiral  Stitt’s  daughter. 

Q.  9.  Your  memory  isn’t  altogether  clear  about  these 
events,  is  it?  A.  Yes. 

Q.  10.  Your  memory  about  Edward  is  not  clear,  is  it?  A. 
Yes. 

Q.  11.  Do  you  remember  what  Edward  looked  like? — Is 
he  in  this  room?  A.  This  may  be  Edward — he  is  changed  so 
much  if  it  is.  I  didn’t  know  who  these  people  were — of 
course  it  has  been  some  time  since  then.  It  didn’t  occur  to 
me  when  I  came  in. 

Q.  12.  You  have  been  in  Edward’s  presence  for  more  than 
two  and  one  half  hours  now,  have  you  not?  A.  If  you  say  so. 

(Page  22  of  Deposition) 

Q.  1.  You  came  at  9:30  and  it  is  now  ten  after  twelve 
noon — you  are  not  sure  Edward  is  here  now,  are  you?  A. 
I  think,  considering  everything  that  has  gone  on — it  per¬ 
haps  is — his  nose  looks  like  Edward’s.  He  has  grown  old, 
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and,  if  that  is  Miss  Sinclair — she  has  grown  extremely  old. 

Q.  2.  You  didn’t  recognize  Mrs.  Edward  Dewey  this 
morning  either,  did  you?  A.  No. 

Q.  3.  You  are  not  sure  it  is  the  former  Miss  Sinclair  now? 
A.  I  am  not — she  has  grown  very  old  if  it  was  Miss  Sinclair 
— she  has  grown  extremely  old  and  she  does  not  look  the 
same  as  she  did  when  she  came  to  camp — if  they  came  to 
camp — if  that  is  who  they  are. 

Q.  4.  If  it  was  1928  when  they  came  up — that  is  twenty- 
two  years  ago?  A.  It  wasn’t  1928 — you  are  trying  to  trip 
me. 

Mr.  Hilland :  I  assure  you,  Mrs.  Howland,  I  am  not  trying 
to  trip  you  in  any  connection. 

At  this  point,  I  would  like  to  have  the  record  show  for 
future  purposes,  that  there  had  been  present  throughout  the 
taking  of  this  deposition,  the  witness  and  Mr.  Hunt  and 
the  young  lady  who  is  reporting  the  case,  Miss  Watson,  and 
Mr.  Edward  B.  Dewey  and  his  wife,  Selma  Sinclair  Dewey, 
and  Miss  Susan  Howland,  the  daughter  of  the  witness. 

I  also  want  the  record  to  show  that  at  the  outset  I  asked 
for  a  rule  on  witnesses  and  was  told  that  Miss  Susan  How¬ 
land  would  not  be  a  witness  and  for  that  reason  consent  was 
given  for  her  to  remain  in  the  room  while  this  deposition 
was  being  taken  and  I  also  assumed  that  she  would  not  be  in 
conference  with  Mr.  Hunt  as  she  has  been  just  now  during 
the  taking  of  this  deposition,  and  I  object  to  any  question 
by  Mr.  Hunt  based  upon  the  conference  he  has  just  had  with 
Miss  Susan  Howland. 

Q.  5.  Mrs.  Howland,  do  you  know  what  date  or  what  year 
your  sister-in-law  died — that  is — the  wife  of  your  brother 
Theodore  G-.  Dewey?  A.  I  cannot  recall  the  date — I  would 
say  it  might  be  1924. 

Q.  6.  Did  you  say  on  direct  examination  you  thought  it 
was  about  1942? 

Mr.  Hunt :  The  record  will  show  what  she  said. 

A.  I  don’t  think  so. 

Q.  7.  You  testified  that  the  last  visit  your  brother  Ted 
made  up  here  to  visit  you  and  the  rest  of  his  family,  was  the 
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time  he  came  with  his  son  Edward  and  Miss  Sinclair?  A. 
Yes. 

Q.  8.  Are  you  sure  that  is  right?  A.  Yes. 

(Page  23  of  Deposition) 

Q.  1.  Would  you  deny  that  your  brother  Ted  came  up  here 
with  his  son  Theodore  M.  Dewey  on  an  occasion  after  that? 
A.  Would  I  deny  it?  I  would  deny  it  as  far  as  I  can  recall 
it  might  have  been  the  year  before  when  they  came  up. 

Q.  2.  What  was  the  last  year  that  your  brother  Ted  and 
his  son  Theodore  M.  Dewey  visited  up  here  together?  A.  I 
would  say  1935  or  6 — I  cannot  recall  exactly. 

Q.  3.  When  was  the  last  time  you  saw  your  brother  Ted 
in  his  home  in  Washington?  A.  I  don’t  recall  the  date — his 
wife  was  living.  It  was  during  his  wife’s  lifetime. 

Q.  4.  So  that  it  was  some  time  prior  to  1924?  A.  Yes. 

Q.  5.  Where  were  they  living  at  the  time  you  last  visited 
them  in  Washington?  A.  They  were  living  in  an  apartment 
house  called  the  “Marlboro” — I  can’t  recall  the  number. 

Q.  6.  On  direct  examination  you  testified  that  your 
nephew  Theodore  M.  Dewey  vras  specializing  in  the  sale  of 
insurance  to  Naval  personnel, — how  did  you  know  that?  A. 
My — through  letters  from  Theodore  in  Washington  and 
also  through  letters  of  my  brother  Ted. 

Q.  7.  You  learned  that  solely  through  what  others  told 
you?  A.  Ted  wrote  about  how  well  he  was  doing.  I  had  no 
reason  to  doubt  his  word. 

Mr.  Hilland:  I  move  to  strike  out  her  answer  now  and 
also  her  answer  on  direct  examination  about  the  kind  of 
work  Theodore  M.  was  engaged  in,  and  his  specialty,  on  the 
ground  the  testimony  shows  her  previous  answer  was  based 
on  hearsay. 


Q.  11.  You  testified  in  direct  examination  that  at  Christ¬ 
mas  time,  1936,  you  mailed  a — not  you — you  testified  that 
at  Christmas  time,  1936,  a  box  was  sent  to  your  brother  in 
Washington  with  Christmas  gifts  for  him  and  each  of  his 
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sons.  Was  that  box  from  yon  and  yonr  husband  Fred 
Howland?  A.  It  was  from  my  sister  Helen  and  myself — my 
husband  was  usually  included  in  any  Christmas  gifts  we 
selected — probably  it  was  said  to  be  from  him. 

Q.  12.  Now,  you  testified  on  direct  examination  that  the 
occasion  that  your  brother  Ted  and  his  son  Theodore  M. 
Dewey  came  up  here  together  the  last  time,  that  visit  was 
before  your  brother  and  his  son  Edward  and  Miss  Sinclair 
came  up,  is  that  correct?  A.  I  think  I  said  I  thought  it  was 
either  1935  or  1936 — I  think  that  was  my  answer. 

(Page  24  of  Deposition) 

Q.  1.  Yes,  but  when  was  it  with  respect  to  the  other  visit 
we  have  been  talking  about  that  your  brother  made  up  here 
when  he  was  accompanied  by  Edward  and  Miss  Sinclair — 
which  visit  occurred  first  ?  A.  I  can ’t  recall. 

Q.  2.  So  that  when  you  said  the  visit  of  your  brother  Ted 
and  his  son  Theodore  M.  Dewey  occurred  before  your 
brother  came  up  here  with  his  son  Edward  and  Miss  Sin¬ 
clair,  you  are  not  sure  of  that?  A.  It’s  the  circumstances 
that  I  am  sure  of — not  the  date.  You  can  see  I  am  not  quite 
so  good  on  dates  as  other  things.  He  came  up — I  know  the 
reason. 

Q.  3.  You  don’t  know  which  visit  occurred  first?  A.  I  did 
think  it  was  in  1935. 

Q.  4.  That  gives  me  the  time,  Mrs.  Howland,  but  it  doesn’t 
give  me  which  one  you  say  occurred  first.  A.  I  think  the  visit 
of 1 1  Tate  ’  ’  and  his  father  came  first. 

Q.  5.  But  you  are  not  sure  of  that?  A.  No,  I  wouldn’t 
swear — I  have  been  swearing  here.  I  wouldn’t  wish  to  really 
set  the  date. 

Mr.  Hilland :  I  believe  that’s  all,  Mrs.  Howland. 

Excuse  me,  let  me  ask  my  clients  if  they  can  think  of 
anything  else. 
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(Page  25  of  Deposition) 
Re-Direct  Examination  of  Mrs.  Howland  by  Mb.  Hunt. 

Q.  1.  Just  one  thing.  Ted  and  Tate  were  up  here  together. 
I  want  to  ask  you  this — I  think  on  the  matter  of  time.  Did 
You  go  to  Europe  one  year?  A.  Yes. 

Q.  2.  And  you  remember  the  flood  we  had  here  in  1927  ? 
A.  Yes. 

Q.  3.  When,  with  respect  to  that  flood  was  it  you  went  to 
Europe?  A.  Just  soon  after  the  flood,  about  the  last  of  Feb¬ 
ruary,  following  the  flood — the  flood  was  on  November  5th, 
I  believe,  1929. 

Q.  4.  192 —  A.  1927.  And  we  went  to  Europe  in  February 
following  that  flood. 

Q.  5.  And  1928  that  would  be  ?  A.  Yes. 

Q.  6.  How  long  were  you  in  Europe?  A.  Until  shortly 
before  Commencement.  My  husband  was  anxious  to  get 
back  to  Hanover  for  his  class  reunion  so  we  came  home 
sooner  than  Susan  and  I  would  have  liked  to  come — about 
the  10th  of  June  or  8th  or  6th. 

Q.  7.  Was  it  that  year  your  brother  and  Edward  and 
Selma  were  up  to  Willoughby?  A.  No. 

Q.  8.  How  long  after  that — have  you  any  idea?  A.  Long 
time  after  that. 

Mr.  Hunt :  That’s  alL 

Margaret  Louise  Dewey  Howland 

Subscribed  and  sworn  to  before  me, 

Catherine  S.  Watson 
Notary  Public. 


(Page  26  of  Deposition) 

DEPOSITION  OF  FRED  ARTHUR  HOWLAND 

(Oath  to  Mr.  Howland  by  Notary  Public) 

Examination  by  Mr.  George  L.  Hunt. 

Q.  1.  Your  full  name  is  Fred  A.  Howland?  A.  Yes,  sir. 
Q.2.  You  reside  in  Montpelier?  A.  Ido. 
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Q.  3.  How  long  have  you  lived  in  Montpelier?  A.  Well, 
I  lived  here  a  short  time  before — two  or  three  years  at 
various  periods  before  I  came  here.  I  came  here  definitely 
in  July,  1892. 

Q.  4.  You  are  by  profession  a  lawyer?  A.  Yes. 

Q.  5.  And  after  coming  here,  did  you  engage  in  practice 
for  some  time?  A.  Yes — yes. 

Q.  6.  In  fact  it  was  in  these  very  offices,  wasn’t  it?  A. 
That’s  right. 

Q.  7.  Firm  of  Dillingham,  Huse  &  Howland?  A.  That’s 
correct. 

Q.  8.  What  is  your  age,  Mr.  Howland?  A.  I  was  eight-six 
the  10th  of  this  month. 

Q.  9.  The  lady  that  was  here  this  morning,  Margaret 
Howland,  is  your  wife  ?  A.  She  is. 

Q.  10.  After  you  had  been  in  practice  here  for  a  while, 
did  you  take  some  position  in  the  insurance  company?  A. 
Yes,  I  went  with  the  insurance  company  in  January  I  think 
it  was  1903. 

Q.  11.  That  was  the  National  Life  Insurance  Co.?  A. 
National  Life  Insurance  Co.,  as  their  general  counsel. 

Q.  12.  Since  then,  until  what  time,  have  you  been  in  some 
office  or  other  connected  with  that  company?  A.  Well,  I 
became  president — I  will  have  to  run  it  along  to  make  sure 
— I  became  president  in  1916  and  was  president  for,  I  think, 
twenty-seven  years,  twenty-one  or  twenty-seven — I  am  not 
sure.  I  guess  twenty-one  years — and  then  I  was  chairman  of 
the  board  for  six  or  seven  or  eight  years,  I  don’t  remember, 
and  then  when  I  retired  voluntarily  from  that,  I  was  made 
honorary  chairman.  I  don’t  know  as  that  has  expired  at 
alL  Then  I  remained  as  director  until  last  April  when  I 
resigned  as  director. 

Q.  13.  So  until  last  April  you  have  been  active  with  the 
company?  A.  Yes. 

Q.  14.  Was  your  wife’s  sister  a  member  of  your  house¬ 
hold?  A.  She  was. 

Q.  15.  That  was  Helen  Dewey?  A.  Yes,  Helen  Dewey. 
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(Page  27  of  Deposition) 

Q.  1.  For  how  long  a  period  was  she  in  yonr  honseholdt 
A.  Well,  I  was  married,  I  think,  February  1, 1899,  and  I  went 
to  live  with  my  wife’s  parents  in  the  house  that  was  just 
opposite  from  the  state  building — 120  State  Street — and 
Edward  Dewey,  and  his  wife  died  not  very  long  after  I  went 
there,  and  Helen  was  then  a  member  of  the  family  and  she 
has  been  a  member  of  our  family  ever  since — where  we  have 
gone,  she  has  gone,  too. 

Q.  2.  Edward  Dewey  was  your  wife’s  father?  A.  He  was. 

Q.  3.  Did  you  know  her  brother — Ted — they  call  him? 
A.  Yes,  yes — I  remember  him. 

Q.  4.  Knew  him  very  well?  A.  Yes. 

Q.  5.  Did  you  know  his  sons  Edward  and  Theodore — they 
call  “Tate”?  A.  Yes,  right  after  our  marriage — very  soon 
after — within  a  year  or  two — Ted’s  wife  “Ridie”  came  to 
the  house  bringing  both  the  boys — little  boys  at  that  time 
and  the  colored  nurse,  and  spent  quite  a  long  while  there  as 
a  member  of  the  family. 

Q.  6.  Did  you  have  a  summer  place  somewhere,  Mr.  How¬ 
land?  A.  At  Lake  Willoughby. 

Q.  7.  When  did  you  begin  to  maintain  a  summer  place  up 
there?  A.  Well,  I  can’t  fix  that  date — it  was  over  thirty 
years  ago. 

Q.  8.  It  has  been  maintained  ever  since?  A.  Ever  since 
and  we  accumulated  some  other  houses — a  garage  and  a 
studio  for  my  son-in-law  Paul,  and  Echo  Bank  cottage  and 
place  for  servants  quarters,  so  we  have  accumulated  quite 
a  little  colony  there. 

Q.  9.  Have  room  for  guests?  A.  Yes. 

Q.  10.  You  make  a  practice  of  spending  your  summers  or 
part  of  them  up  there?  A.  Mrs.  Howland  and  the  children 
have.  And  when  I  say  “children”  for  a  considerable  period 
the  four  children  and  their  families  so  far  as  they  have 
families,  but  I  never  spent  a  great  deal  of  my  time  there. 
I  was  busy  at  the  time,  but  I  used  to  run  over  weekends  and 
sometimes  stay  a  few  days  there. 
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Q.  11.  Did  Ted’s  sons  come  up  here  at  all  to  visit,  Edward 
and  Tate  ?  A.  Yes,  they  nsed  to  come  up  there.  They  came 
before  we  acquired  that  property,  they  used  to  come  to  the 
house  there  with  their  colored  nurse  and  with  Ridie,  the 
mother,  before  her  death. 

Q.  12.  Did  Ted  come  up  some?  A.  Well,  he  was  at  that 
time — that  early  time  he  was  on  sea  duty  at  the  time,  so  he 
wasn’t  there  much,  but  he  came  to  Willoughby  more  than 
he  did  the  residence  at  120  State  Street,  after  Mrs.  Dewey’s 
— his  wife’s  death. 

(Page  28  of  Deposition) 

Q.  1.  Do  you  recall  when  it  was  she  died?  A.  I  think  she 
died  in  1924,  but  I  may  be  wrong  about  that,  but  I  think  she 
died  in  1924. 

Q.  2.  The  only  children  she  left  were  these  two  sons  you 
spoke  about?  A.  That’s  right. 

Q.  3.  And  they  came  up  with  their  father  sometimes  since 
their  mother  died?  A.  Yes,  they  used  to,  but  I  can’t  fix  the 
dates.  I  don’t  recall  the  dates,  but  they  did,  and  I  remember 
his  being  there  sometimes,  I  think,  when  they  went  up  there, 
but  I  may  be  wrong  about  that. 

Q.  4.  Well,  can  you  tell  us  in  a  general  way,  Mr.  Howland, 
of  what  the  relations  were  between  your  family  and  Ted’s 
since  their  mother  died,  for  instance?  A.  They  were  ex¬ 
tremely  close  and  cordial.  I  don’t  know  as  I  ever  saw  a 
family  that  was  more  closely  knit  than  they  seemed  to  be. 

Q.  5.  Did  there  come  a  time  some  time  when  there  was 
some  friction  or  breach  of  this  cordial  relations?  A.  Yes. 

Mr.  Hilland :  I  object ;  that  calls  for  the  conclusion  of  the 
witness  and  move  to  strike  out  his  answer  to  that  and  the 
previous  question  on  the  same  ground. 

Q.  6.  When  was  that,  Mr.  Howland?  A.  It’s  hard  for  me 
to  remember  the  date,  but,  as  I  recall  it,  Theodore  came  up 
there  twice,  bringing  a  young  lady  to  whom  he  was  engaged, 
or  to  whom  it  was  understood  he  was  engaged. 
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Q.  7.  When  you  say  “ Theodore’ ’  yon  mean  “Tate”?  A. 
Yes,  I  get  the  two  mixed  sometimes. 

Q.  8.  Who  was  the  young  lady?  A.  Well,  excuse  me — it 
was  a  young  lady  whose  name  was  “Sitt”  or  “Titt”  or 
something  like  that. 

Q.  9.  Sitt?  A.  Yes.  And  if  I  referred  to  “Tate”  in  that 
connection  I  meant  Edward  came  up  on  two  occasions  with 
a  young  lady  each  time.  I  didn’t  mean  “Tate” — I  meant 
Edward. 

Q.  10.  That’s  Ted’s  son?  A.  Yes. 

Q.  11.  What  was  her  name — Stitt — you  say?  A.  I  would 
guess  that  is  it ;  I  don ’t  recall  the  name  too  definitely. 

Q.  12.  Did  she  ever  come  up  to  your  knowledge  with — 
withdraw  that. 

Did  you  ever  know  of  Edward  and  his  father  Ted,  being 
at  Willoughby  with  another  young  woman  named  Selma? 
A.  Yes. 

Q.  13.  Selma  Sinclair,  I  think?  A.  That’s  the  name. 

Q.  14.  Can  you  tell  us  about  when  that  was,  Mr.  Howland? 
A.  According  to  the  best  of  my  recollection,  I  think  it  must 
i  have  been  ’22  or  3 — along  there  somewhere,  but  I  can’t 
say  definitely. 

(Page  29  of  Deposition) 

Q.  1.  It  wasn’t  while  Ted’s  wife  was  living,  was  it?  A. 
Oh,  no. 

Q.  2.  You  didn’t  mean  ’22,  did  you?  A.  ’32  or  3 — I  meant 
’32  or  3. 

Q.  3.  You  think  it  was  either  ’32  or  3?  A.  That  would  be 
my  best  impression,  but  those  dates  are  a  little  obscure  with 
me. 

Q.  4.  Do  you  recognize  either  this  lady  or  gentleman?  A. 
I  don’t  think  I  would  have  recognized  Selma,  and  I  didn’t 
when  I  came  into  the  room,  I  didn’t  know  who  it  was;  and 
I  didn’t  get  enough  glimpse  of  Edward  so  I  recognized  him ; 
I  might  have  recognized  Edward,  and  I  think  I  do  now,  but 
I  didn’t  see  him  definitely  when  I  came  into  the  room,  so 
I  didn’t  pay  particular  attention  to  whom  it  might  be. 
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Q.  5.  That  was  in  the  camp?  A.  No,  that  was  here  this 
morning. 

Q.  6.  I  mean  in  Vermont  in  ’32  or  3 — that  was  at  yonr 
camp  ?  A.  Oh,  yes,  I  misunderstood  yon  entirely. 

Q.  7.  Did  you  know  of  Selma  being  at  your  camp  on  any 
other  occasion  than  on  that  particular  occasion?  A.  No,  I 
don’t  think  she  was  there  more  than  once. 

Q.  8.  Was  you  there  the  next  day  after  she  left  to  go 
home?  A.  No. 

Q.  9.  So  I  take  it  from  your  personal  knowledge,  you 
have  no  personal  knowledge  of  their  return  to  the  camp 
after  they  started  for  Washington?  A.  That’s  true. 

Q.  10.  Can  you  give  us  an  idea  as  to  when  the  last  time 
was  that  your  brother-in-law  Ted  visited  at  your  place  in 
Vermont?  A.  Well,  my  very  indefinite  impression  is  the  last 
time  was  when  he  and  Edward  came  up  with  Selma. 

Q.  11.  That’s  the  time  you  just  referred  to?  A.  Yes,  sir. 


(Page  30  of  Deposition) 

Q.  1.  Do  you  remember  an  occasion  when  Ted  came  up 
with  “Tate”  alone  to  visit  your  household?  A.  You  mean 
Ted — the  father  of  the  two  boys  ? 

Mr.  Hunt :  Yes. 

A.  Why,  I  think  there  was  one  occasion — the  boys  used 
to  drive  him  up  from  Washington  and  X  think  Edward  drove 
him  up  and  I  think  Tate  drove  him  up  in  their  car. 

Q.  2.  It  was  a  matter  of  no  particular  regularity — one 
sometimes  and  sometimes  the  other?  A.  Yes,  as  I  recall 
that  would  be  so. 

Q.  3.  Do  you  remember  when  it  was  last  you  saw  Edward? 
A.  I  think  the  last  time  I  saw  Edward  was  in  August  or  in 
the  summer  sometime  when  I  went  down  to  Washington 
with  Theodore  and  called  at  the  apartment  where  Theodore, 
Sr.  and  Selma  and  Edward  were  staying. 

Q.  4.  That  was  some  little  time  after  this — after  this 
breach?  A.  Yes,  that  was  when  it  had  become  rather  acute. 
Did  I  say  that  was  1936  ? 
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Mr.  Hnnt:  You  didn’t  say — I  didn’t  ask  you  what  year. 

Mr.  Howland :  Oh,  yes. 

Q.  5.  Now,  after  this  matter  came  up  when  Selma  was  up 
here,  when,  after  that,  was  there  any  break  in  the  cordial 
relations?  A.  As  I  recall  it,  this  episode  developed  the  real 
trouble — my  daughter  Susan  wrote  Theodore. 

Q.  6.  You  mean  Ted?  A.  Yes,  wrote  Ted  saying  she 
wanted  to  come  down  to  Washington  and  make  a  visit  for 
a  week  or  two,  and  that  brought  a  reply,  not  from  Ted,  but 
from  the  father,  and  in  that  reply  he  gave  reasons  why  it 
wouldn’t  be  advisable  for  Susan  to  come  down  to  Wash¬ 
ington. 

Q.  7.  You  saw  that  letter,  did  you?  A.  Oh,  yes,  that  was 
a  matter  of  family  discussion,  of  course. 

Q.  8.  I  show  you  Caveator’s  Exhibit  D.,  the  letter  ad¬ 
dressed  “Dear  Margaret”,  dated  March  10, 1936.  Is  that  the 
letter  you  refer  to  ?  A.  Yes. 

Q.  9.  You  knew  of  other  correspondence  after  this  letter 
was  received,  between  your  wife  and  Ted,  or  between  Helen 
and  Ted?  A.  Yes,  sir. 

Q.  10.  And  saw  it  as  it  came  to  the  house?  A.  Yes,  sir. 

Q.  11.  Did  Tate  come  up  to  your  house  that  summer — 
1936?  A.  Yes,  he  did. 

Q.  12.  And  he  went  back  to  Washington  some  time,  didn’t 
he?  A.  Yes. 

Q.  13.  Did  you  go  with  him?  A.  I  did. 

Q.  14.  Did  you  go  with  any  particular  purpose  in  mind? 

(Page  31  of  Deposition) 

A.  That  letter  contained  the  first  intimation  that  any  of  us 
had  that  Theodore’s  conduct  had  been  displeasing — that 
Tate’s  conduct  had  been  displeasing  to  his  father — and  that 
not  only  was  surprising,  that  phase  of  it — but  Susan  had 
been  traveling  about,  she  spent  a  year  in  Switzerland  — 
been  traveling  alone — and  the  reasons  given  in  that  letter 
why  she  shouldn’t  come  down,  as  she  asked  to  come,  seemed 
very  disturbing  to  the  family,  and  so  I  went  back  hoping, 
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that  is — I  also  went  perhaps  more  as  a  messenger  more 
than  anything  else,  but  I  hoped  we  might  be  able  to  dear  up 
somewhat  the  relations  between  the  family  members. 

Mr.  Hilland:  I  move  to  strike  out  the  witness’s  answer, 
which  stated  his  conclusions  and  mental  processes,  and  also 
the  mental  processes  of  the  family.  I  refer  specifically  to 
his  statement  that  the  letter  received  from  Commander 
Dewey  seemed  disturbing  to  the  family  and  he  hoped  to  clear 
up  the  problem  by  going  to  Washington.  These  two  state¬ 
ments  refer  to  nothing  but  the  mental  processes  of  the 
witness  and  members  of  his  family. 

Q.  1.  When  was  it  yon  went  to  Washington  with  that 
purpose  in  view?  A.  I  am  not  at  all  clear  about  that,  but  it 
followed  the  correspondence  which  Helen  and  Margaret  had 
with  Theodore,  and  Tate’s  ejection  from  the  apartment 
where  they  lived  at  the  time  he  came  home  from  the  hospital. 

Q.  2.  It  was  along  the  latter  part  of  the  summer,  would 
you  say?  A.  I  can’t  say ;  I  have  no  particular  memory  about 
that  at  all 

Q.  3.  Do  you  remember  seeing  a  letter  that  came  to  your 
wife  from  Tate  in  August,  1936?  A.  Yes — yes. 

Q.  4.  Did  that  refresh  your  memory  at  all  as  to  when  you 
went  to  Washington?  A.  Yes,  the  letter  is  familiar  to  me 
and  it  does  refresh  my  memory,  and  it  must  have  been,  I 
would  say,  the. early  part  of  August. 

Q.5.  1936?  A.  Yes. 

Q.  6.  What  did  you  do  when  you  got  to  Washington  on 
that  occasion?  A.  Well,  I  went  to  visit  in  the  apartment. 

Q.  7.  What  apartment?  A.  Occupied  by  Theodore  and 
Edward  and  Selma. 

Q.  8.  That’s  the  occasion  yon  have  referred  to  before,  I 
think.  A.  Well,  it’s  the  only  occasion  after  Tate  was  ejected, 
I  called  there — that  was  the  single  occasion  when  I  went. 

Q.  9.  Who  did  you  see  on  that  occasion?  A.  I  saw  all  three 
of  them. 

Q.  10.  How  long  did  you  stay  there?  A.  I  must  have 
stayed  there  several  hours. 
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(Page  32  of  Deposition) 

Q.  1.  Talk  with  them?  A.  Yes. 

Q.  2.  What  was  the  subject  matter  of  your  talk?  A.  Of 
course,  I  talked  with  Theodore;  I  think  I  talked  with  him 
alone. 

Q.  3.  That’s  Ted?  A.  Ted,  yes. 

Mr.  Hilland:  You  say  “Ted” — you  mean  the  decedent — 
the  testator? 

Mr.  Howland :  Yes. 

A.  And  I  took  occasion  to  make  some  inquiries  with  refer¬ 
ence  to  Selma — not  of  them  but  people  whom  I  knew  and 
met  there  in  Washington. 

Q.  4.  How  long  were  you  in  Washington  on  that  occasion? 
A.  Just  two  or  three  days — I  would  say — I  have  no  clear 
recollection,  but  it  couldn’t  have  been  longer  than  that. 

Q.  5.  Did  you  visit  his  apartment  on  more  than  one  oc¬ 
casion  on  that  trip?  A.  I  doubt  it;  I  don’t  believe  I  did. 

Q.  6.  Did  you  make  any  progress,  as  you  looked  at  it,  in 
effecting  a  reconciliation? 

Mr.  Hilland :  I  object — calls  for  conclusion  of  the  witness. 

A.  Not  in  the  least. 

Q.  7.  Did  Ted  on  that  occasion  undertake  to  detail  to  you 
the  basis  of  his  action  in  evicting  or  asking  Tate  to  get  out 
of  the  apartment?  A.  It  was  just  a  general  repetition  of 
things  which  were  generalizations  with  reference  to  the 
fifteen  years  he  had  been  disloyal  to  him  and  without  any 
specific  incidents  that  you  could  put  your  finger  on. 

Q.  8.  Did  you  make  a  special  effort  to  ascertain  in  particu¬ 
lar  what  his  complaint  was  about  Tate?  A.  I  think  I  said — 
sure  I  did. 

Q.  9.  Were  you  able  to  get  any  specifications  of  his  com¬ 
plaint? 

Mr.  Hilland :  I  object — calls  for  conclusion  of  the  witness. 

A.  Nothing  except  these  generalizations  that  appear  in 
the  correspondence  that  I  have  referred  to. 

Q.  10.  And  then  you  came  home  ?  A.  Yes,  sir. 
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Mr.  Hilland:  No — he  said  he  spent  two  or  three  days 
there. 

Q.  11.  After  spending  two  or  three  days,  yon  came  home? 
A.  That’s  right. 

(Page  33  of  Deposition) 

Mr.  Hilland:  That’s  all  right;  yon  had  been  talking  abont 
his  conversation  with  Commander  Dewey  when  yon  asked 
abont  that. 

Q.  1.  Did  yon  have  occasion  to  go  to  Washington  later  on 
this  matter?  A.  I  don’t  know  that  I  did;  I  don’t  seem  to 
to  recall  that  I  did. 

Q.  2.  When  it  got  along  to  October,  did  the  matter  come 
to  yonr  attention  in  any  way?  A.  It  did. 

Q.  3.  Do  yon  remember  when  that  was?  A.  That  was 
October  6th  or  7th — I  am  not  snre  which. 

Q.4.  1936?  A.  1936— yes. 

Q.  5.  Will  yon  tell  ns  what  happened  on  that  date?  Au  I 
was  called  to  the  telephone  and  I  fonnd  that  I  was  being 
called  from  Washington  by  Ted,  and  he  was  sort  of  in¬ 
coherent. 

Mr.  Hilland :  I  object  to  that — conclnsion  of  the  witness 
and  his  characterization  of  what  he  seemed  to  be,  and  I 
object  to  the  conversation  on  the  whole  on  the  gronnd  it  is 
not  admissible  for  any  purpose  except  to  show  the  state 
of  mind  of  the  testator. 

A.  And  I  could  hardly  understand  what  he  was  saying, 
he  seemed  so  angry,  I  thought,  but  the  gist  of  it  was — and 
it  was  very  brief — hardly  more  than  a  minute — he  said  I 
had  been  doing  some  investigation,  or  trying  to  investigate 
Selma  and  he  wanted  me  to  understand  and  convey  a  mess¬ 
age  to  Helen  and  Margaret  that  he  wanted  nothing  further 
whatever  to  do  with  our  family,  and  he  no  sooner  said  that 
than  the  telephone  was  taken  away  from  him — that  was 
the  effect  I  reached — and  Selma  interfered. 

Mr.  Hilland:  I  move  to  strike  that  answer — that  is  noth¬ 
ing  but  the  conclnsion  of  the  witness. 
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Q.  6.  While  Ted  was  talking  to  you  over  the  phone,  some¬ 
body  else  came  onto  the  wire  at  the  other  end?  A.  Yes, 
he  was  interrupted. 

Q.  7.  Who  was  that?  A.  It  proved  to  be  Selma. 

Q.  8.  Then  what  happened? 

Mr.  Hilland:  I  object  to  that  unless  the  witness  can 
testify  he  talked  to  her  on  the  phone  before  and  knew  her 
voice.  Had  you  ever  talked  to  her  over  the  phone  before, 
Mr.  Howland? 

Mr.  Howland :  Never. 

Mr.  Hilland:  You  didn’t  know  her  telephone  voice,  did 
you? 

Mr.  Howland:  I  don’t  know;  she  said  this  was  Selma. 
I  knew  the  moment  the  voice  changed  and  from  what  she 
said  that  it  was  Selma. 

(Page  34  of  Deposition) 

Mr.  Hilland :  But  you  didn’t  know  it  from  her  voice,  did 
you? 

Mr.  Howland :  I  can ’t  say  that  I  did.  ' 

Mr.  Hilland:  I  object  to  him  narrating  what  she  said 
because  he  can ’t  say  he  knew  her  voice. 

Mr.  Howland :  She  began  to  berate  me  for  the  investiga¬ 
tions  I  had  been  trying  to  make,  and  either  she  or  I  hung 
up  the  telephone.  My  impression  was  that  she  did,  but  the 
whole  thing  was  so  brief  that  it’s  hard  to  describe. 

Mr.  Hunt : 

Q.  1.  Was  it  a  woman’s  voice  that  talked  with  you?  A. 
Oh,  yes. 

Q.  2.  Since  then  have  you  had  any  communication,  or  do 
you  know  of  any  member  of  your  household  having  had 
any  communication  from  Ted  or  Selma  or  Edward?  A.  Yes, 
when  I  told  this  to  the  family  as,  of  course,  I  did  right  away, 
some  correspondence  intervened  between ;  there  were  letters 
written  by  Helen  and  by  Margaret,  and  I  think  replies  came 
from  Theodore.  I  say  “Theodore”  that  means  the  senior 
— f ‘  Ted”  as  you  call  it. 
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Mr.  Hunt : 

Q.  3.  And  are  these  letters,  Exhibits  J.  &  K.  the  ones  yon 
refer  to?  A.  Yes,  I  recall  those,  very  definitely,  because  I 
remember  the  family  discussion  was — 

Mr.  Hilland:  I  object  to  the  family  discussion  on  the 
ground  that  it  is  incompetent,  irrelevant,  and  not  admiss¬ 
ible,  and  on  the  further  ground  it  is  not  responsive  to  any 
question. 

(Question  repeated  by  Reporter) 

Mr.  Hunt :  I’ll  ask  another  question. 

Q.  4.  Was  there  some  discussion  in  the  family  which  led 
you  to  definitely  recognize  those  letters?  A.  Yes,  there  was. 

Q.  5.  What  was  the  subject  matter  of  that  discussion? 

Mr.  Hilland:  I  object  on  the  ground  nothing  but  self- 
serving  declarations  of  the  persons  involved  in  the  discus¬ 
sion. 

A.  I  think  one  of  the  letters  he  refers  to  substituting  se¬ 
curities.  The  general  discussion  was,  he  was  just  carrying 
on  the  correspondence  to  secure  the  securities  that  Helen 
had,  and  his  statement  he  was  furnishing  checks  would 
never  be  carried  out,  as  it  was  not  carried  out,  of  course. 

Q.  6.  You  know  that  for  a  fact  that  checks  weren’t  fur¬ 
nished?  A.  I  know  it  was  a  matter  of  discussion  at  the 
table,  and,  while  they  were  small  checks,  of  course,  it  made 
the  family  feel  he  was  really  making  the  break — bound  to 
make  it. 

(Page  35  of  Deposition) 

Mr.  Hilland:  I  object  on  the  ground  the  evidence  he  has 
given  is  hearsay — conclusions  of  the  witness  and  conclu¬ 
sions  of  the  members  of  the  family  and  all  incompetent 
evidence. 

Q.  1.  Do  you  know  anything  about  this  Christmas  box 
which  was  prepared  and  sent  down  there?  A.  I  have  a  very 
vague  memory  of  it,  yes. 

Q.  2.  Does  your  memory  go  to  the  fact  there  was  a 
Christmas  box  sent  to  Ted?  A.  I  know  that  there  was. 
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Q.  3.  Does  your  memory  go  to  the  fact  that  box  was 
returned  refused  and  unopened?  A.  Yes. 

Q.  4.  Aside  from  the  letters  which  have  been  shown  you 
“  J”  and  “K”,  and  the  Christmas  box  matter,  do  you  know 
of  any  communication  from  Ted  since  that  telephone  con¬ 
versation  that  you  have  told  about  here?  A.  No.  I  was 
looking  for  a  prior  letter,  but  I  don’t  see  it.  Oh,  yes,  this 
is  the  one — I  guess  that  was  the  one  I  had  in  mind. 

Q.  5.  That,  I  think  the  record  shows,  is  a  letter  written 
by  Helen  to  Ted  and  returned  by  Ted — is  that  the  one  you 
had  in  mind?  A.  Yes,  I  guess  it  was. 

Q.  6.  Here’s  a  letter  from  Ted  addressed  to  both  Helen 
and  Margaret — perhaps  you  would  like  to  see  that.  A.  Yes, 
this  is  the  one  I  had  in  mind. 

Q.  7.  That  is  Exhibit  G?  Is  there  something  you  would 
like  to  say  about  that  ? 

Mr.  Hilland :  I  object  to  it  on  the  ground  the  question  is 
too  general. 

A.  This  contains  the  phrase  “Under  no  circumstances  do 
I  care  or  want  to  exchange  greetings  or  letters  in  the 
future  ’  ’ — and  that  was — what  date  was  that? 

Mr.  Hunt :  July  24th. 

A.  Yes,  that  was  so  definite  that  it  throws  some  light  on 
the  subsequent  correspondence. 

Q.  8.  And  you  knew  about  this  letter  the  time  you  went 
to  Washington?  A.  I  certainly  did. 

Q.  9.  Did  it  have  some  effect  on  your  going  down  there 
and  effecting  some  reconciliation? 

Mr.  Hilland :  I  object — calls  for  mental  processes. 

Mr.  Hunt :  He  is  entitled  to  state  what  his  mental  process 
was. 

A.  It  did. 

(Page  36  of  Deposition) 

Q.  1.  You  have  known  Tate,  as  you  testified,  all  these 
years?  A.  Yes,  sir. 

Q.  2.  You  have  known  what  his  father  wrote  in  these 
letters?  A.  I  have. 
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Q.  3.  Have  you  ever  seen  anything  in  his  conduct,  sup¬ 
porting  those  charges  of  his  father? 

Mr.  Hilland:  Calls  for  the  conclusion  of  the  witness,  the 
judgment  or  the  opinion  of  the  witness  and  nothing  more ; 
also  calls  for  a  judgment  and  conclusion  of  the  witness  based 
on  hearsay  and  lack  of  personal  knowledge,  and  moreover, 
there  hasn’t  been  any  evidence  the  witness  has  any — has 
sufficient  knowledge  on  which  he  could  form  an  opinion. 

A.  Tate  was  advised  when  this  break  came  that  he  might 
consider  himself  a  member  of  the  family,  and,  since  then, 
we  have  been  in  very  close  contact  with  him  by  correspond¬ 
ence  and  by  various  visits  and  never  since  that  date  have 
we  seen  or  heard  or  discovered  a  thing  in  his  character 
which  would  justify  any  of  the  charges  made  by  his  father. 

Mr.  Hilland :  I  move  to  strike  out  the  answer  on  the  same 
grounds  that  I  object  to  the  question,  and  on  the  further 
ground  that  the  answer  went  way  beyond  the  scope  of  the 
question. 

Mr.  Hunt:  Is  there  anything  you  would  care  to  add  to 
your  deposition,  Mr. Howland? 

Mr.  Hilland:  Object  to  that  on  the  ground  the  question 
is  too  generaL 

Mr.  Howland :  I  don’t  know  that  there  is. 

Mr.  Hunt :  I  am  simply  anxious  to  get  all  the  information 
that  is  proper  and  within  your  power  to  give.  That’s  why 
I  am  asking  that  general  question. 

You  may  cross  examine. 

(Page  37  of  Deposition) 
Cross  Examination  of  Ms.  Howland  by  Arthur  J.  Hilland. 

Q.  1.  Mr.  Howland,  you  feel  like  you  would  like  to  have 
a  rest  before  we  start  to  cross  examine?  A.  No — no. 

Q.  2.  Mr.  Howland,  in  the  summer  of  fall  of  1949  did  you 
write  a  letter  to  the  congressman  from  your  district  in 
Washington?  A.  I  did. 

Q.3.  What  was  his  name?  A.  Charles  Plumley. 

Q.  4.  Was  that  about  Commander  Dewey,  the  testator? 
A.  It  was. 
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Q.  5.  Did  you  write  that  letter  at  the  request  of  Theodore 
M.  Dewey?  A.  No,  not  that  I  recall ;  I  am  quite  sure — I  know 
that  was  on  my  own  initiative. 

Q.  6.  Didn’t  you  say  so  in  your  letter  to  Congressman 
Plumley? 

Mr.  Hunt:  Just  a  minute,  I  think  the  letter  should  be 
produced. 

A.  I  may  have. 

Mr.  Hunt :  This  is  not  cross  examination. 

Mr.  Hilland :  Yes,  it  is. 

Mr.  Hunt :  I  have  asked  him  nothing  about  1949. 

Mr.  Hilland :  I  am  entitled  to  ask  him  about  that  to  show 
his  interest  and  bias,  if  nothing  else. 

Mr.  Hunt :  He  is  entitled  to  have  the  letter  presented  to 
him. 

Q.  7.  You  remember  you  wrote  the  letter  to  Congressman 
Plumley?  A.  Yes. 

Mr.  Hunt :  He  is  entitled  to  have  the  letter  presented. 

Q.  8.  Do  you  remember  you  said  you  wrote  the  letter  at 
the  request  of  Theodore  M.  Dewey?  A.  No. 

Q.  9.  You  don’t  remember  that?  A.  No. 

Q.  10.  In  your  letter  to  Congressman  Plumley,  didn’t  you 
state  Commander  Dewey  was  being  neglected? 

Mr.  Hunt:  I  object  to  the  question;  that  is  not  a  proper 
way  to  bring  in  this  subject  matter ;  he  should  be  presented 
with  the  letter  and  given  his  opportunity — 

Mr.  Hilland :  I  am  asking  the  witness. 

Mr.  Howland :  Shall  I  answer  that  ? 

Mr.  Hunt :  I  presume  you  should. 
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A.  I  may  have  because  we  had  reason  to  think  he  was 
neglected. 

Q.  1.  You  say  you  had  reason  to  think — had  you  seen  him? 
A.  No. 

Q.  2.  Had  any  member  of  your  family  seen  him?  A.  No. 

Q.  3.  Had  you  talked  with  anybody  who  had  seen  Com¬ 
mander  Dewey?  A.  We  had  information. 
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Q.  4.  Mr.  Howland,  had  yon  talked  with  anybody  who  had 
seen  Commander  Dewey  at  or  about  that  time!  A.  No. 

Q.  5.  So  actually  you  didn’t  have  any  information  upon 
which  you  based  the  statement  you  believed  he  was  being 
neglected!  A.  I  had  very  definite  information  which  would 
be  accepted  by  any  person  trustworthy — which  told  of  his 
being  left  alone  for  several  days  and  noises  coming  from  his 
apartment  which  indicated  he  was  in  trouble. 

Q.  6.  What  was  the  source  of  that  information!  A.  I  think 
the  owner  of  the  apartment  as  I  recall  it. 

Q.  7.  Did  you  talk  to  the  owner  of  the  apartment!  A.  No, 
I  did  not. 

Q.  8.  Who  conveyed  that  statement  from  the  owner  of 
this  apartment!  A.  I  can’t  say,  but  my  impression  is  it  came 
through  Tate. 

Q.  9.  You  mean  Theodore  M.  Dewey,  the  Caveator  in  this 
case!  A.  Yes,  and  through  Mrs.  Clark,  I  guess  it  was, 
possibly. 

Mr.  Hunt :  Who  is  Mrs.  Clark! 

Mr.  Howland :  She  was  the  owner  of  the  apartment. 

Q.  10.  Who  told  you  that,  Mr.  Howland!  A.  I  think  we 
learned  that  through  correspondence. 

Q.  11.  With  whom!  A.  With  Tate. 

Q.  12.  In  the  letter  you  wrote  to  Congressman  Plumley 
didn’t  you  also  say  that  Commander  Dewey  was  being  mis¬ 
treated  or  words  to  that  effect! 

Mr.  Hunt:  I  object  for  reasons  already  stated;  he  is 
entitled  to  be  presented  with  the  letters. 

A.  I  may  have  said  that  because  we  had  reports  covering  a 
considerable  period  of  time  indicating  he  had  been  mis¬ 
treated. 

Q.  13.  Was  the  source  of  your  information  the  same  source 
you  have  already  told  about !  A.  I  don ’t  think  so. 

Mr.  Hilland: 

Q.  14.  What  other  source  did  you  have  information  from! 
A.  Oh,  there  were  various  sources  over  a  period  of  years. 
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Q.  1.  What  were  they?  Yon  have  told  ns  about  Mr.  and 
Mrs.  Clark  and  Tate.  Yon  didn’t  ever  talk  to  either  Mr.  or 
Mrs.  Clark  personally,  did  yon?  A.  No. 

Q.  2.  Yon  never  had  any  correspondence  directly  with 
them?  A.  No. 

Q.  3.  Did  yon  ever  talk  to  any  one  else  personally  about 
the  contents  or  subject  matter  of  your  letter  to  Congress¬ 
man  Plumley?  A.  No. 

Q.  4.  Tate  was  the  only  direct  contact  yon  had?  A.  Yes, 
and  we  had  complete  confidence  in  those  reports. 

Q.  5.  All  the  information  yon  had  was  based  upon  what 
yon  heard  from  Tate,  is  that  right?  A.  And  which  we  be¬ 
lieved  to  be  truthful. 

Q.  6.  Had  yon  been  in  touch  with  any  lawyer  representing 
Ted  when  yon  wrote  that  letter  to  Congressman  Plumley? 
A.  I  think  not. 

Q.  7.  Were  yon  ever  in  touch  with  any  lawyer  represent¬ 
ing  Theodore  M.  Dewey?  A.  Yes. 

Q.  8.  Who?  A.  Henry P. Blair. 

Q.  9.  When?  A.  When  he  was  first  ejected  from  the  prem¬ 
ises,  having  known  Henry  P.  Blair,  a£  I  presume  yon  do — 

Mr.  Hilland :  I  did ;  he  is  dead  now. 

Mr.  Howland:  Yes — as  being  a  wholly  trustworthy  at¬ 
torney,  having  had  a  long  personal  acquaintance  with  him, 
I  suggested  that  Tate  go  to  him,  which  he  did. 

Q.  10.  Tate  is  still  represented  by  lawyers  who  were  asso¬ 
ciates  of  Henry  P.  Blair  during  his  lifetime?  A.  Yes,  but 
I  never  met  them,  and  know  nothing  about  their  legal 
qualities. 

Q.  11.  Were  you  in  contact  with  any  other  lawyer  repre¬ 
senting  Theodore  M.  Dewey?  A.  No. 

Q.  12.  Were  you  ever  in  contact  with  any  lawyer  repre¬ 
senting  Theodore  G.  Dewey  during  his  lifetime?  A.  I  don’t 
recall  that  I  ever  have  been. 
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Q.  12.  Were  you  ever  in  touch  with  any  lawyer  repre¬ 
senting  Edward  B.  Dewey  during  the  lifetime  of  Theodore 
G.  Dewey?  A.  Not  that  I  recall 

Q.  13.  Can  you  fix  the  time  that  you  came  to  Washington 
in  1936  to  see  Commander  Dewey,  the  testator?  A.  I  think 
I  have  already  testified  on  that  point,  haven’t  I? 

Mr.  Hunt:  You  said  it  was  late  summer — August — -that 
letter  you  said  refreshed  your  memory. 
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Mr.  Howland:  July  12 — is  that  the  letter? 

Q.  1.  I  am  just  asking  you  to  fix  the  time.  A.  This  letter 
refreshes  my  memory — it  must  have  been  in  early  August, 
1936. 

Q.  2.  Did  you  go  with  Theodore  M.  Dewey?  A.  I  did. 

Q.  3.  Had  Theodore  M.  Dewey  been  up  to  see  you?  A.  Yes. 

Q.  4.  How  long  had  he  been  here?  A.  I  don’t  recall. 

Q.  5.  Do  you  remember  about  how  long?  A.  No. 

Q.  6.  And  you  and  he  traveled  from  Montpelier  to  Wash¬ 
ington  together?  A.  Yes. 

Q.  7.  And  you  went  to  Commander  Dewey’s  apartment  to 
see  him?  A.  I  can’t  remember  that. 

Q.  8.  Do  you  remember  where  you  saw  Commander 
Dewey  on  that  occasion?  A.  No,  I  don’t  remember,  but  T 
must  have  been  with  him  a  considerable  part  of  the  time. 

Q.  9.  You  have  no  idea  where  you  were  with  him?  A.  No, 
a  man  when  he  reaches  my  age,  his  memory  isn’t  so  good 
as  it  might  be. 

Q.  10.  You  didn’t  stay  in  his  apartment,  did  you?  A.  I 
may  have,  but  I  can’t  say  yes  or  no,  as  to  that. 

Q.  11.  Did  Theodore  M.  Dewey  go  with  you  to  his  father’s 
apartment?  A.  He  did  not. 

Q.  12.  Did  he  go  with  you  to  see  his  father  anywhere? 
A.  You  mean  on  this  particular  occasion? 

Mr.  Hilland:  Yes. 

A.  I  can’t  say,  but  I  wouldn’t  assume  he  did — no  occasion 
for  it. 


848 


Q.  13.  You  were  going  to  see  his  father  on  his  behalf, 
were  yon  not!  A.  I  was. 

Q.  14.  He  didn’t  go  with  yon,  did  he?  A.  No. 

Q.  15.  Was  it  rather  late  in  the  evening  yon  said  yon 
went  to  see  Commander  Dewey  on  that  occasion?  A.  I 
can’t  remember;  I  think  I  stayed  there  long  enough  so  it 
might  have  been  in  the  evening — I  can ’t  remember  that  even. 
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Q.  1.  Do  yon  recall  that  when  yon  arrived  there  nobody 
was  there  except  Commander  Dewey?  A.  No. 

Q.  2.  Do  you  recall  that  just  a  moment  or  matter  of  min¬ 
utes  after  yon  arrived  there  that  Edward  B.  Dewey  came 
home?  A.  No. 

Q.  3.  Do  yon  recall  Selma  Sinclair  was  not  there  at  that 
time?  A.  No. 

Q.  4.  Do  yon  recall  just  after  yon  arrived,  when  Edward 
came  in,  his  father  said  that  yon  had  just  arrived, — said 
that  in  your  presence?  A.  No. 

Q.  5.  Do  yon  remember  that  Edward  spoke  to  yon  on  that 
occasion?  A.  I  have  no  definite  remembrance  of  it,  but  we 
had  a  very  pleasant  interview,  all  three  of  ns — no  acrimony. 

Q.  6.  On  that  occasion,  didn’t  yon  start  the  conversation 
by  asking  Commander  Dewey  if  he  wouldn’t  tell  yon  why 
he  had  put  Tate  out  of  his  apartment?  A.  I  have  no  definite 
memory  of  it,  but  that  was  one  of  the  questions  I  must  have 
asked  him,  I  think. 

Q.  7.  That  was  the  sole  purpose  of  what  yon  were  there 
for,  was  it?  A.  Yes,  sir. 

Q.  8.  Didn’t  Commander  Dewey  tell  yon  to  ask  Theodore 
M.  Dewey,  or  words  to  that  effect?  A.  I  have  no  memory 
whatever  of  the  conversation  that  occurred  there  except  it 
was  wholly  unsatisfactory  from  the  point  of  view  that  took 
me  there. 

Q.  9.  Didn’t  yon  ask  Commander  Dewey  on  that  occasion 
if  he  wouldn’t  give  yon  just  a  hint  of  why  he  put  his  son 
Tate  out?  A.  I  may  have ;  I  don’t  recall  that. 
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Q.  10.  Didn’t  Commander  Dewey  say  this  to  yon,  or  words 
to  this  effect — “I  will  tell  you  this  much,  I  was  perfectly  jus¬ 
tified  in  what  I  did?”  A.  That  sounds  a  good  deal  like  his 
generalizations. 

Q.  11.  Didn’t  he  say  this,  or  words  to  this  effect — “I  am 
also  competent  of  running  my  own  family  without  any  help 
from  you”  or  words  to  that  effect?  A.  I  presume  he  did; 
I  have  no  recollection. 

Q.  12.  Didn’t  that  about  close  the  conversation  about 
Tate,  or  wasn’t  that  the  sum  and  substance  of  the  conver¬ 
sation  between  you  and  Commander  Dewey  on  that  occasion 
about  Commander  Dewey’s  son,  Theodore  M.  Dewey?  A. 
It  may  have  been.  As  soon  as  I  found  there  was  no  use  at 
all  in  attempting  to  reach  a  reconciliation  I  dropped  the 
subject. 

Q.  13.  Didn’t  Commander  Dewey  on  that  occasion  also 
say  to  you,  this,  or  words  to  this  effect — “You  run  120  State 
Street  and  I’ll  run  my  home  here?”  A.  I  don’t  recall  that — 
I  doubt  it  very  much,  there  was  no  unpleasantness. 

(Page  42  of  Deposition) 

Q.  1.  Wasn’t  120  State  Street,  Montpelier,  your  home  at 
that  time?  A.  Yes. 

Q.  2.  That  was  the  old  Dewey  home —  A.  It  was. 

Q.  3.  — Of  which  you  were  then  the  master?  A.  Yes, 
possibly. 

Q.  4.  Actually,  Commander  Dewey,  on  that  occasion,  re¬ 
sented  the  fact  you  had  come  to  see  him  about  this  matter, 
didn’t  he?  A.  I  don’t  recall  he  resented  it,  but  he  may  have. 

Q.  5.  In  any  event,  he  was  short  and  rather  cool  on  the 
subject,  was  he  not?  A.  He  was  so  definite  I  soon  found 
there  was  no  basis  for  a  reconciliation. 

Q.  6.  On  that  occasion,  Commander  Dewey  said,  while  he 
didn’t  want  you  to  discuss  with  him  the  problem  he  had  in 
his  own  immediate  family,  he  would  be  glad  to  have  you 
stay  for  dinner,  didn’t  he?  A.  He  may  have ;  I  don’t  remem¬ 
ber. 


850 


Q.  7.  On  that  occasion  yon  didn’t  stay  for  dinner,  did 
yon?  A.  I  don’t  remember;  I  may  have;  I  don’t  remember. 

Q.  8.  When  he  asked  yon  to  stay  for  dinner,  didn’t  yon 
tell  him  you  had  to  catch  a  train,  or  words  to  that  effect?  A. 
I  have  no  memory  of  that. 

Q.  9.  Didn’t  you  stay  about  ten  minutes  on  that  occasion? 
A.  Yes,  I  think  I  stayed  much  longer  than  that. 

Q.  10.  After  Commander  Dewey  took  the  position  about 
the  matter  you  came  to  discuss,  there  wasn’t  anything  that 
could  be  discussed  at  any  length,  was  there?  A.  Nothing, 
unless  matters  of  general  conversation. 

Q.  11.  Do  you  remember  any  other  matters  of  general 
conversation  on  that  occasion?  A.  Nothing  that  I  recall — 
it  was  a  good  many  years  ago. 

Q.  12.  On  direct  examination  you  recall  you  received  a 
telephone  call  from  Commander  Dewey  on  October — I  for¬ 
got  whether  you  said  the  6th,  7th  or  8th,  1936?  A.  I  think 
It  was  the  6th  but  it  may  have  been  the  7th. 

Q.  13.  How  is  it  you  remember  that  date?  A.  I  remember 
that  by  reason  of  some  letters  which  fix  the  date. 

Q.  14.  You  mean  letters  you  refreshed  your  recollection 
about  recently?  A.  Yes. 
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Q.  1.  You  didn’t  have  any  independent  recollection  of  it 
until  you  read  those  letters?  A.  No,  I  don’t  think  I  did. 

Q.  2.  Commander  Dewey  was  angry  when  he  called  you 
on  that  occasion,  wasn’t  he?  A.  He  certainly  was. 

Q.  3.  The  basis  of  his  anger  was  you  had  communicated 
with  the  Veteran’s  Administration  about  Selma  Sinclair, 
had  you  not?  A.  I  think  that  was  the  basis  of  it 

Q.  4.  You  had  written  a  letter  to  General  Hines,  the  Ad¬ 
ministrator  of  the  Veterans  Administration  about  Miss 
Selma  Sinclair?  A.  I  don’t  recall  I  had;  I  visited  General 
Hines  with  reference  to  her. 

Q.  5.  That  was  the  sole  purpose  of  your  visit?  A.  No — 
sole  purpose  of  my  visit  to  him — yes — it  was. 
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Q.  6.  Had  you  not  written  to  General  Hines  on  the  sta¬ 
tionery  of  the  National  Life  Insurance  Company?  A.  I  can’t 
recall;  I  may  have,  but  I  don’t  recall. 

Q.  7.  Commander  Dewey  resented  and  was  angry  on  that 
occasion  because  you  had  communicated  with  General  Hines 
about  Miss  Selma  Sinclair,  isn’t  that  so?  A.  Yes,  that’s  the 
only  reason  I  can  account  for  his  anger  and  for  her  snatching 
the  telephone  away  and  re-enforcing  what  he  said. 

Q.  8.  He  told  you  on  that  occasion,  did  he  not,  that  he  was 
perfectly  capable  of  taking  care  of  his  own  family  affairs? 
A.  He  may  have;  it  was  a  very  brief  conversation,  inter¬ 
rupted  by  Selma  apparently  taking  the  phone  away. 

Q.  9.  That  was  the  purpose  of  his  call. 

Mr.  Hunt:  How  does  he  know? 

Q.  10.  Isn’t  that  what  he  said  to  you?  A.  I  don’t  recall; 
that’s  one  of  the  conclusions  I  gathered,  yes. 

Q.  11.  Didn’t  Commander  Dewey  on  that  occasion  also 
say  to  you  that  you  had  always  undertaken  to,  or  had  domi¬ 
nated  the  Dewey  family  since  you  had  married  into  it?  A.  I 
don’t  think  I  made  any  such  statement  as  that. 

Q.  12.  Not  you — but  he — didn’t  he  make  that  statement 
to  you?  A.  I  don’t  recall  he  said  any  such  absurd  thing  as 
that. 

Q.  13.  Words  to  that  effect?  A.  No,  I  think  if  he  had  I 
would  have  remembered  it. 

Q.  14.  He  did,  however,  make  it  clear  to  you  on  that 
occasion  that  he  didn’t  want  you  interfering  in  any  way  in 
what  he  considered  his  business? 

Mr.  Hunt:  Plumley? 

Mr.  Hilland :  No — Commander  Dewey. 

A.  I  presume  he  did ;  I  have  no  memory  of  it. 
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Q.  1.  How  did  you  know  Miss  Selma  Sinclair  was  an  em¬ 
ployee  of  the  Veterans  Administration?  A.  I  don’t  have 
any  memory  of  that;  I  must  have  learned  through  some 
inquiry. 


Q.  2.  Didn’t  yon  learn  that  because  Theodore  M.  Dewey 
told  yon  so  ?  A.  I  don ’t  know ;  I  may  have. 

Q.  3.  Do  yon  recall  how  many  times  you  saw  Theodore  M. 
Dewey  during  the  year  1936  ?  A.  No. 

Q.4.  Could  you  estimate  it?  A.  No. 

Q.  5.  Do  you  know  how  many  letters  you  received  from 
him  during  1936?  A.  No. 

Q.  6.  Do  you  know  how  many  telephone  calls  you  had  with 
him  during  1936?  A.  I  recall — I  think  I  recall  one  we  had, 
but  I  don’t  recall  others.  We  may  have  had  them  though. 

Q.  7.  The  only  version  you  ever  had  of  what  happened 
between  Commander  Dewey  and  his  son  Theodore  M.  Dewey 
was  what  the  son  Theodore  M.  Dewey  told  you  about  it, 
wasn’t  it?  A.  That,  naturally,  was  all;  I  can’t  think  of  any 
other  source  where  I  could  have  procured  it. 

Q.  8.  So  any  views  you  have  on  the  subject  are  based  on 
what  Theodore  M.  Dewey  told  you?  A.  No,  they  are  not 
altogether. 

Q.  9.  Didn’t  you  say  you  didn’t  have  any  other  version 
of  what  happened  between  that  father  and  son?  A.  Yes, 
but  I  have  the  correspondence  which  generalizes  and  covers, 
which  he  says,  a  period  of  fifteen  years. 

Q.  10.  Well,  it  was  a  case  where  the  son  told  you  his 
version  of  what  happened,  and  the  father  took  the  position 
with  you  it  wasn’t  a  matter  that  concerned  you,  and  there¬ 
fore  he  didn’t  tell  you?  A.  It  was  not  the  basis  of  what  the 
son  told  us,  it  was  our  general  knowledge.  We  were  thor¬ 
oughly  familiar  with  the  family;  they  stopped  summer  after 
summer  when  the  children  were  growing  up.  We  had  reason 
to  know  the  character  of  “Tate”  Dewey  and  to  know  the 
falsity  of  the  allegations  of  over  a  period  of  fifteen  years 
his  conduct  had  been  full  of  disreputable  action. 

Q.  11.  Can  you  state  any  one  year  when  Edward  B.  Dewey 
visited  up  here  at  Montpelier  or  at  Willoughby  between 
1919  and  1928?  A.  Oh,  I  don’t  remember;  the  visits  of  the 
different  members  of  the  family  were  so  constant  year  after 
year  I  can’t  separate  them. 
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Q.  1.  Can  yon  point  to  any  one  year  between  1920  and 
1930  when  either  Commander  Dewey  or  his  wife,  or  either 
of  his  sons  visited  you,  either  at  Montpelier  or  Willoughby 
Lake?  A.  Mrs.  Dewey  was  not  living  in  1930 — she  died  in 
in  1924.  During  her  lifetime,  she,  and  the  various  members 
of  the  family  visited  us  almost  yearly. 

Q.  2.  Did  she  visit  you  in  1924,  the  year  she  died?  A.  I 
doubt  it. 

Q.  3.  Did  she  visit  you  in  1923  ?  A.  Very  likely. 

Q.  4.  Do  you  know  of  any  year  between  1920  and  1924 
when  Commander  Dewey’s  wife  visited  you  here  in  Ver¬ 
mont?  A.  No,  I  don’t  recall  any,  but  very  likely  she  did. 

Q.  5.  Let’s  take  the  ten-year  period  from  1920  to  1930, 
do  you  know  of  any  year  during  that  period  of  ten  years 
when  Commander  Dewey  visited  you  here  ? 

Mr.  Howland:  You  mean  “here”  as  distinguished  from 
Lake  Willoughby? 

Mr.  Hilland :  I  mean  Lake  Willoughby  or  here. 

A.  No,  except  I  know  almost  from  year  to  year  sometime 
during  that  period  he  was  visiting  us  with  the  boys  at  Lake 
Willoughby. 

Q.  6.  Do  you  know  of  any  year  between  1920  and  1930 
when  Edward  B.  Dewey  visited  you  in  Montpelier  or  Lake 
Willoughby  ?  A.  I  don ’t  know ;  he  must  have. 

Q.  7.  Do  you  know  of  any  year  between  1920  and  1930 
when  Theodore  M.  Dewey  visited  you  here  in  Montpelier  or 
Lake  Willoughby?  A.  The  visits  were  so  frequent  and  so 
continuous,  I  can’t  determine  whether  any  particular  year 
was  skipped  or  not. 

Q.  8.  Do  you  know  where  Theodore  M.  Dewey  and  Edward 
B.  Dewey  were  between  those  periods — 1920  to  1930?  A. 
No,  I  know  there  was  a  period  when  they  were  down  south 
— a  period  they  were  at  Tarpon  Springs. 

Q.  9.  Period  of  several  years,  was  it  not?  A.  It  may  have 
been. 
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Q.  10.  Do  you  remember  that  Edward  B.  Dewey  and  a 
young  man  named  Chester  Flather  visited  at  Lake  Wil¬ 
loughby  in  the  year  1919  in  the  summer  ?  A.  No. 

Q.  11.  Do  you  remember  any  visit  by  Edward  B.  Dewey 
between  that  period  and  the  year  1928?  A.  Not  any  particu¬ 
lar  visit,  they  were  so  frequent  I  can’t  separate  one  from 
another. 

Q.  12.  Can  you  tell  any  visit  between  that  year  and  1933 
when  Theodore  M.  Dewey  visited  here  at  Montpelier  or  at 
Lake  Willoughby?  A.  No. 

(Page  46  of  Deposition) 

Q.  1.  Do  you  recall  it  was  in  the  year  1928  that  Com¬ 
mander  Dewey  and  his  son  Edward  and  Miss  Selma  Sinclair 
visited  at  Lake  Willoughby?  A.  No,  I  do  not. 

Q.  2.  Would  you  deny  it  was  in  the  year  1928?  A.  I 
wouldn’t  deny  it;  I  would  doubt  it  very  much  and  I  think 
it  would  be  very  easy  to  determine. 

Mr.  Hilland :  Yes,  I  agree  with  you  it.  We  can  do  it  very 
easily  from  our  end.  I  was  hoping  you  could  from  yours. 
I  think  that  is  a  date  there  should  be  some  agreement  about. 

A.  I  was  not  at  Lake  Willoughby  very  much  during  the 
period  when  these  visits  came. 

Q.  3.  Do  you  recall  it  was  in  the  summer  of  1933  that 
Commander  Dewey  and  his  son,  Theodore  M.  Dewey,  visited 
here  in  Vermont  together  for  the  last  time?  A.  No,  I  don’t 
recall  that,  but  it  seems  to  me  that  an  examination  of  the 
correspondence  rather  indicates  that  I  recall  this — that 
the  Admiral  had  some  urinary  trouble — passage  of  blood, 
which,  I  think,  occurred  up  at  Lake  Willoughby. 

Mr.  Hunt :  Who  was  that  ?  You  said  ‘  ‘  Admiral  ’ 

Mr.  Howland:  “Admiral” — that  was  Ted — Commander 
Dewey.  That  was  the  occasion,  I  think,  which  made  “Tate” 
take  his  father  to  the  hospital  for  an  operation. 

Q.4.  What  year  was  that?  A.  I  would  think  that  was  1923. 

Mr.  Hunt :  You  don’t  mean  ’23. 
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A.  ’33 — based  on  the  correspondence,  but  I  am  not  at  all 
sure  of  that. 

Q.  5.  You  think  it  probably  was  1933?  A.  Well,  I  have 
no  definite  remembrance  as  of  that  date,  but  that’s  the 
nearest,  and  that’s  a  date  you  ought  to  be  able  to  ascertain 
because  he  went  to  the  hospital  right  after  that. 

Q.  6.  Was  that  the  last  time  Commander  Dewey  and  his 
son,  Theodore  M.  Dewey,  came  here  together  to  Vermont? 
Al.  1933 — if  it  was — I  would  say  that  must  have  been  the 
last  date. 

Q.  7.  The  last  time  Commander  Dewey  came  with  his  son, 
Edward,  was  the  occasion  he  came  also  with  Miss  Selma 
Sinclair?  Was  it?  A.  I  would  say  so. 

Q.  8.  So  whatever  that  year  was,  that  was  the  last  time 
he  came  here  with  those  two  persons  ?  A.  I  would  say  so— 
the  only  time  he  ever  came  with  Selma,  of  course,  was  that 
one  occasion. 


(Page  48  of  Deposition) 

Q.  1.  Did  you  furnish  him  information  as  to  whom  had 
originally  been  designated  as  beneficiary  of  that  policy? 
A.  He  knew  that  long  ago. 

Q.  2.  Did  you  furnish  him  information  as  to  an  applica¬ 
tion  for  change  of  designation  of  beneficiary  his  father  had 
filed,  or  dated  July  20, 1936  ?  A.  I  think  so. 

Q.  3.  Do  you  remember  when  you  gave  him  that  informa¬ 
tion?  A.  I  think  I  must  have  given  it  to  him  soon  after  the 
request  for  change  was  made. 

Q.  4.  You  mean  you  gave  it  to  him  during  the  lifetime  of 
Commander  Dewey?  A.  I  think  I  must  have,  yes. 

Q.  5.  Did  you  tell  him  the  date  that  change  of  beneficiary 
had  been  made?  A.  I  may  have. 
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(Page  2  of  Deposition) 

DEPOSITION  OF  CAPTAIN  ETHELBERT  WATTS 

Ethelbert  Watts,  a  witness  of  lawful  age,  was  duly  sworn, 
and  being  examined  by  counsel,  testified  as  follows : 

Direction  Examination 
By  Mr.  Clark: 

(Page  3  of  Deposition) 

Q.  Captain  Watts,  state  your  full  name.  A.  Ethelbert 
Watts. 

Q.  Where  do  you  live?  A.  I  live  at  Waverly  Way,  Mc¬ 
Lean,  Virginia. 

Q.  What  is  your  position,  your  occupation?  A.  Naval 
officer. 

Q.  In  connection  with  that,  do  you  intend  soon  to  leave 
the  vicinity  of  the  District  of  Columbia?  A.  I  do  intend  to 
leave  on  Navy  orders  within  two  weeks. 

Q.  And  do  you  believe,  or  do  you  know  the  extent  of  your 
absence  from  the  area?  A.  Approximately  two  years. 

Q.  Will  that  be  outside  of  the  limits  of  the  continental 
United  States?  A.  Yes,  my  orders  are  sending  me  to 
England. 

Q.  Do  you  know  the  caveator  in  this  case,  Theodore  M. 
Dewey?  A.  I  do,  yes. 

Q.  Do  you  know  the  caveatee,  Edward  B.  Dewey?  A.  Yes, 
I  do. 

Q.  And  what,  if  any,  is  your  relationship  to  them?  A.  I 
am  first  cousin  by  marriage  to  both  of  them. 

Q.  Directing  your  attention  to  the  autumn  of  1949,  did 
you  have  occasion  to  see  the  caveator  and  the  caveatee 
together  at  that  time  ?  A.  I  did. 

(Page  4  of  Deposition) 

Q.  Can  you  tell  us  what  date,  approximately,  it  was  that 
this  occurred?  A.  It  was  on  October  13, 1949. 
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Q.  About  what  time  of  day  was  that,  captain?  A.  Approx¬ 
imately  3  o  ’clock  in  the  afternoon. 

Q.  Explain  in  your  own  words  what  occurred  at  that  date 
and  about  that  time?  A.  I  accompanied  Captain  Theodore 
Dewey  and  his  wife  to  an  apartment  house  at  2500  Massa¬ 
chusetts  Avenue  for  the  purpose  of  visiting  Theodore’s 
father,  Commander  Theodore  Dewey. 

Q.  Is  that  Theodore  Gibbs  Dewey?  A.  Yes,  it  is. 

Q.  And  he  is  the  decedent  in  whose  estate  this  caveat  has 
been  filed?  A.  That  is  correct. 

Q.  Continue,  Captain.  A.  On  arrival  at  the  apartment 
house  we  proceeded  to  apartment  6, 1  believe  was  the  num¬ 
ber  to  the  best  of  my  recollection.  Captain  Theodore  Dewey 
knocked  on  the  door  of  that  apartment.  After  a  short  hesi¬ 
tation  a  voice  could  be  heard  on  the  other  side  of  the  door 
asking,  “Who  is  it?”  Captain  Theodore  Dewey  answered, 
“This  is  Theodore,  I  want  to  see  Dad”  or  words  to  that 
effect. 

(Page  5  of  Deposition) 

Immediately  thereafter  the  door  was  opened  to  a  distance 
of  a  few  inches,  not  more  than  four  to  six  inches,  and  I  saw 
and  recognized  Mr.  Edward  Dewey.  Apparently  recognizing 
his  brother,  he  immediately  slammed  the  door  shut. 

Q.  Was  he  on  the  inside  of  the  apartment?  A.  He  was  on 
the  inside  of  the  apartment,  yes,  sir. 

Q.  He  was  the  one  that  opened  the  door?  A.  He  was  the 
one  that  opened  the  door. 

Q.  You  recognized  him  as  Edward  B.  Dewey?  A.  I  recog¬ 
nized  him  then  from  having  met  him  previously  some  years 
back  and  from  having  seen  him  subsequently  at  the  funeral 
of  his  father. 

Q.  As  being  Edward  B.  Dewey?  A.  As  being  Edward  B. 
Dewey,  yes,  sir. 

Q.  Was  there  anyone  else  at  the  door  that  you  could  see? 
A.  I  could  see  no  one  else  at  the  door. 
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Q.  When  that  happened,  that  is,  the  door  was  slammed, 
what  did  yon  do  then?  A.  Captain  Theodore  Dewey  merely 
stated  that  that  was  all  he  conld  do,  and  we  then  went  back 
downstairs,  re-entered  his  car,  and  left. 

Mr.  Clark :  No  farther  questions. 

Cross  Examination 
By  Mr.  Kelly: 

(Page  6  of  Deposition) 

Q.  I  just  have  one  or  two  questions. 

You  state  that  you  have  known,  I  don’t  think  you  did 
state,  how  long  have  you  know  Captain  Theodore  Dewey 
approximately?  A.  Since  approximately  1928,  I  think  the 
time  at  which  I  married  his  first  cousin. 

Q.  And  you  have  no  blood  relationship  to  the  Dewey 
family,  then,  other  than  through  marriage?  A.  That  is 
correct. 

Q.  And  you  have  been  good  friends  with  Captain  Theo¬ 
dore  Dewey  since  that  time  ?  A.  Yes,  I  have. 

Q.  And  has  that  friendship  existed  with  Edward  B. 
Dewey  or  been  limited  more  to  Captain  Theodore  Dewey? 
A.  It  has  been  limited  to  Captain  Theodore  Dewey,  although 
I  met  his  brother,  Edward,  I  think  about  the  same  time. 
Thereafter  my  wife  and  I,  that  is,  never  saw  him  again  until 
last  fall. 

Q.  So  that  your  knowledge  of  Edward  is  limited  to  an 
acquaintanceship  while  your  relationship  with  Theodore  has 
been  one  of  friendship  over  18  years  or  so.  A.  That  is  right, 
except  that  it  was  interrupted  for  several  years  when  we 
were  ordered  abroad. 

Q.  Yes,  I  understand,  sir.  You  have  been  in  Washington 
the  last  few  years,  have  you?  A.  Yes,  I  have. 

(Page  7  of  Deposition) 

Q.  How  long?  A.  Four  years. 

Q.  Have  you  seen  Captain  Theodore  Dewey  frequently 
during  that  period?  A.  Since  his  return  to  Washington,  yes. 
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Q.  When  was  that,  approximately,  in  years?  A.  In  years, 
I  think  it  was  about  a  year  and  a  half. 

Q.  A  year  and  a  half  ago  ?  A.  Approximately. 

Q.  Approximately,  we  are  just  talking  in  approximate 
figures.  A.  Yes. 

Q.  During  that  time  did  Captain  Theodore  Dewey  discuss 
family  matters  with  you  at  any  time  ?  A.  Yes,  he  has. 

Q.  He  has  discussed  family  matters  with  you?  A.  Yes. 

Q.  And  had  he  discussed  his  relationship  with  his  father 
with  you?  A.  Yes,  he  has. 

Q.  And  did  he  tell  you  that  sometime  in  1936  he  had  re¬ 
ceived  a  letter  from  Mr.  William  E.  Leahy,  an  attorney  in 
Washington,  D.  C.,  informing  him  that  under  no  circum¬ 
stances  was  he  to  get  in  touch  with  his  father  again?  A.  I 
do  not  recall. 

(Page  8  of  Deposition) 

Q.  He  had  not  mentioned  that  to  you?  A.  I  don’t  say  he 
didn’t.  I  say  I  don’t  recall  it. 

Q.  I  understand.  I  just  meant  if  you  recalled.  All  of 
these  are  to  the  best  of  your  knowledge  because  they  do 
involve  longer  periods.  And  had  he  told  you  that  on  several 
occasions  since  1936  his  father  had  caused  letters  to  be 
written  to  individuals  indicating  that  he  no  longer  desired 
to  see  his  son  under  any  circumstances,  meaning  Theodore 
Dewey,  his  son?  A.  I  have  heard  of  such  letters,  yes. 

Q.  From  Theodore  Dewey?  A.  Yes. 

Q.  And  did  he  tell  you  that  his  father  addressed  such  a 
letter  to  the  United  States  Attorney  for  the  District  of 
Columbia?  A.  That  I  do  not  specifically  recall. 

Q.  Did  he  tell  you  that  such  a  letter  had  been  addressed 
to  the  directors  of  the  Army  Navy  Club  blackballing  his  son 
for  membership  in  that  club?  A.  I  do  recall  something  in 
that  connection.  Whether  it  was  exactly  that  or  not  I  am 
not  sure. 

Q.  We  are  just  speaking  in  broad  outline  as  to  the  letters 
and  as  to  the  dates,  I  am  not  trying  to  be  too  specific. 
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And  directing  your  attention  again  to  1949,  do  you  know 
that  Mr.  Theodore  Dewey,  did  he  tell  you  why  he  desired 
to  see  his  father  at  that  time1?  A.  Yes,  in  an  attempt  to 
effect  a  reconciliation. 

Q.  And  do  you  know  what,  if  any,  attempts  had  been  made 
at  reconciliation  prior  to  that  date,  to  the  best  of  your 
knowledge  ?  A.  As  I  recall,  he  stated  that  he  had  previously 
written  him  a  letter,  that  the  letter  had  been  returned  to 
him  unopened. 

Q.  Directing  your  attention  specifically  to  October  13, 
1949,  would  you  just  tell  me  how  Mr.  Dewey  happened  to 
ask  you  to  go  to  the  apartment,  what  you  said  to  him  and 
what  he  said  to  you?  A.  As  I  recall,  he  gave  me  a  telephone 
call,  I  don’t  remember  definitely  whether  it  was  the  same 
day  or  a  day  or  so  previous,  merely  told  me  of  his  proposed 
visit  and  asked  me  whether  I  would  accompany  him  to  that 
apartment. 

Q.  Had  you  finished  your  answer?  A.  Yes. 

Q.  Did  he  indicate  why  he  wanted  you  to  accompany  him 
to  the  apartment?  A.  I  understood  if  there  was  to  be  any 
question  that  he  wanted  my  presence  as  a  possible  witness. 

Q.  As  a  witness,  he  was  thinking  of  having  you  as  a 
witness  at  that  time?  A.  I  expect  so. 

(Page  10  of  Deposition) 

Q.  Did  he  use  those  words?  A.  That  I  am  not  sure  of. 

Q.  To  the  best  of  your  knowledge  you  don’t  recall  the 
fact  that  he  asked  you  to  be  a  witness,  and  who  else  was  with 
you,  did  you  say?  A.  His  wife,  Mrs.  Dewey. 

Q.  You  drove  to  the  apartment?  A.  That  is  correct. 

Q.  Now,  after  arriving  at  the  apartment,  did  you  stop  in 
any  other  apartments  in  the  building?  A.  Yes,  we  did. 

Q.  And  whose  apartment  was  that?  A.  Mrs.  Clark’s. 

Q.  Mrs.  Clark.  Who  is  Mrs.  Clark,  can  you  identify  her? 
Al.  As  the  owner,  I  believe,  of  that  apartment  building. 


Q.  Is  that  Mrs.  J.  J.  Clark,  to  the  best  of  your  knowledge  ? 
A.  Yes. 

Q.  And  she  is  to  the  best  of  your  knowledge  married  to 
Admiral  J.  J.  Clark?  A.  Yes,  sir. 

Q.  And  what  did  you  say  to  Mrs.  Clark  and  what  did  she 
say  to  you  when  you  were  in  the  apartment? 

(Page  11  of  Deposition) 

Mr.  Clark :  Just  a  minute.  Will  you  establish  that  Captain 
Dewey  was  there  also. 

Mr.  Kelly :  I  was  going  to.  I  asked  when  they  came.  I  was 
going  to  lead  on  into  that. 

Mr.  Clark :  Before  we  go  into  conversation. 

By  Mr.  Kelly : 

Q.  Who  else  was  with  you  when  you  went  into  Mrs. 
Clark’s  apartment?  A.  Both  Captain  Dewey  and  his  wife. 
Q.  And  his  wife,  Mrs.  Dewey?  A.  Yes. 

Q.  Was  anyone  with  Mrs.  Clark  when  you  arrived  there? 
A.  No.  There  was,  I  believe,  her  daughter  opened  the  door. 
Thereafter  Mrs.  Clark  came  out  and  we  did  not  see  the  other 
person  again. 

Q.  Your  conversation  was  limited  solely  to  Mrs.  Clark? 
A.  Yes,  that  is  correct. 

Q.  What  did  she  say  to  you  and  what  did  you  say  to  her? 
A.  I  said  next  to  nothing  to  her. 

Q.  You  merely  acknowledged  the  fact  that  you  were  there. 
Was  there  any  other  conversation  took  place  at  that  time 
between  any  one  else  in  the  room?  A.  There  was  some  con¬ 
versation  mostly  from  Mrs.  Clark. 

(Page  12  of  Deposition) 

Q.  Mostly  from  Mrs.  Clark?  A.  Yes. 

Q.  What  did  she  say?  A.  She  spoke  of  the  situation  of 
Mr.  and  Mrs.  Dewey  in  that  apartment  house,  the  difficulties 
that  she  had  encountered  with  them. 

Q.  She  recounted  them  to  Captain  Theodore  Dewey  and 
Mrs.  Dewey  and  yourself  ?  A.  Yes,  that  is  correct. 
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Q.  No,  subsequent  to  that.  A.  There  was  no  time  sub¬ 
sequent  to  that  that  I  was  at  all  close  to  him  or  as  a  matter 
of  fact  even  saw  him  until  last  fall,  and  immediately  follow¬ 
ing  it  at  the  funeral. 

Q.  That  was  because  for  the  most  of  the  time  that  you 
were  stationed  in  different  locations  away  from  him?  A. 
That  is  the  principal  reason,  yes. 

Q.  Did  you  see  much  of  Captain  Theodore  Dewey  between 
1928  and  1930  and  a  year  and  a  half  ago?  A.  I  saw  little  or 
nothing  of  him  between  1928  and  somewheres  in  the  neigh¬ 
borhood  of  1936  or  ’37 — excuse  me,  not  earlier  than  1937 — 
I  saw  him  I  remember  in  Annapolis  in  1938,  and  at  various 
times  thereafter  except  for  approximately  three  years  dur¬ 
ing  the  last  war  when  I  was  on  sea  duty  in  the  Pacific. 

(Page  16  of  Deposition) 

Q.  When  you  got  back  from  duty,  approximately  when 
was  that  ?  A.  I  returned  in  1946  to  Washington. 

Q.  Did  you  then  come  to  Washington?  A.  I  then  came  to 
Washington. 

Q.  Was  Captain  Dewey,  Captain  Theodore  Dewey  here 
then?  A.  It  was  about  that  time  that  he  was  on  duty  at  the 
Ninth  Naval  District,  Great  Lakes,  and  I  saw  him  on  his 
return  en  route  to  his  new  post  in  West  Virginia,  to  an 
ordnance  plant,  and  subsequently  after  his  transfer  from 
that  station  and  deactivation  from  the  Navy. 

Q.  Which  was,  I  think  you  said,  about  a  year  and  a  half 
ago.  A.  Very  roughly. 

Q.  So  that  you  had  no  opportunity  to  be  any  closer  to 
Theodore  Dewey  outside  of  seeing  him  on  a  few  more  occa¬ 
sions  during  this  period  of  time  than  you  had  to  be  with 
Edward  B.  Dewey?  A.  Very  little. 

Mr.  Clark :  No  further  questions. 

Recross  Examination 
By  Mr.  Kelly : 

Q.  One  more  question.  You  state  that  Mrs.  Clark  said, 
correct  me  if  I  am  quoting  you  wrongly,  Mrs.  Clark  said 
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that  Commander  Theodore  Dewey  had  not  left  the  apart¬ 
ment  for  some  time  past  at  the  time  she  discussed  it  with 
you,  is  that  correct,  in  essence?  A.  Again  that  is  my  im¬ 
pression,  yes.  I  could  not  swear  to  any  of  that  because  it 
is  quite  a  long  period  of  time  ago  and  there  were  various 
stories  that  I  heard  and  I  am  not  too  sure  in  my  mind  from 
whom  they  came.  It  is  my  impression  that  that  occurred. 

Q.  At  that  time  did  she  also  state  to  you  that  she  had 
never  seen  Commander  Theodore  Dewey?  A.  No,  not  to 
the  best  of  my  knowledge. 

Q.  What  I  really  want  to  know  is,  did  she  explain  to  you 
how  she  knew  Commander  Theodore  Dewey  was  ill?  A.  No, 
she  didn’t. 

Q.  She  said  she  had  been  locked  out  of  the  apartment, 
didn’t  she?  A.  I  believe  so. 

Q.  And  she  said  he  had  not  left  the  building  for  a  long 
time,  and  she  didn’t  mention  any  occasion  she  had  seen  him, 
I  am  just  wondering  how  she  knew  he  was  ill.  Did  she 
mention  it  at  that  time?  A.  I  think  it  was  on  hearsay. 

Q.  Strictly  on  hearsay,  so  she  didn’t  say  of  her  own 
direct  knowledge  she  knew  he  was  ill.  One  other  question, 
Captain.  You  say  you  first  met  Edward  Dewey  around  1928. 

(Page  18  of  Deposition) 

Did  you  meet  the  now  Mrs.  Dewey  then,  Selma  Sinclair,  at 
approximately  the  same  time  ?  A.  As  I  recall,  there  was  one 
occasion  in  Annapolis  where  we  went  on  a  sailing  party  at 
which  she  was  present. 

Q.  She  and  Edward  B.  Dewey?  A.  Both  of  them. 

Q.  Theodore  Dewey  also  ?  A.  I  do  not  believe  that  he  was, 
to  the  best  of  my  recollection. 

Mr.  Kelly :  That  is  all.  Thank  you. 
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Redirect  Examination 
By  Mr.  Clark : 

Q.  Do  yon  recall  whether  that  was  in  1928  or  at  some 
subsequent  time  that  this  sailing  party  occurred?  A.  It 
was  either  1928  or  within  a  comparatively  short  period  of 
time  within  or  from  that.  In  other  words  it  was  not  more 
than  one  year  either  way. 


(Page  8  of  Deposition) 

DEPOSITION  OF  DR.  SAMUEL  A.  VEST 

i  Q.  State  your  name?  A.  Dr.  Samuel  A.  Vest. 

Q.  Where  do  you  live?  A.  Charlottesville. 

Q.  What  is  your  occupation?  A.  Well,  surgeon  and 
teacher. 

Q.  Where  are  you  employed?  A.  University  of  Virginia 
hospital. 

Q.  How  long  have  you  been  at  the  University  of  Virginia 
Hospital?  A.  Ten  years. 

Q.  In  the  course  of  your  work  or  practice,  did  you  have 
occasion  to  treat  Commander  Theodore  G.  Dewey?  A.  I  did. 

Q.  When  was  that  doctor —  that  you  first  came  in  contact 
with  Commander  Dewey.  A.  Let  me  see.  I  would  have  to 
get  my  records  to  say  specifically,  do  you  want  the  approxi¬ 
mate  date? 

Q.  Yes,  approximate.  A.  Well,  without  having  my  rec¬ 
ords  for  specific  dates,  I  would  say  approximately  three 
months  beginning  about  the  latter  part  of  May,  1946  to  about 
September,  1946. 

Q.  Did  you  treat  him  at  the  University  hospital?  A.  Yes. 

Q.  Who  made  the  arrangements  for  his  treatment,  with 
you?  A.  Mr.  Edward  Dewey  and  Miss  Sinclair. 

(Page  9  of  Deposition) 

Q.  Was  that  prior  to  the  Commander’s  coming  to  Char¬ 
lottesville?  A.  Yes. 
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Q.  How  were  those  made — by  letter?  A.  By  telephone. 

Q.  Who  called  you  on  the  telephone  in  regard  to  that?  A. 
I  think  both  of  them  did.  I  talked  to  both  of  them. 

Q.  As  a  result  of  that  conversation  with  them,  was  Com¬ 
mander  Dewey  then  brought  to  Charlottesville?  A.  That  is 
right. 

Q.  He  was  under  your  care  as  your  private  patient?  A. 
That  is  right. 

Q.  How  often  did  you  see  him  as  your  patient?  A.  While 
he  was  in  the  hospital,  well,  except  for  a  period  of  nine  days 
when  I  had  to  be  away,  I  would  go  to  see  him  several  times 
a  day. 

Q.  Several  times  a  day  during  that  entire  period  except 
for  that  time  you  were  away?  A.  Yes  and  during  critical 
times,  many  times. 

Q.  When  you  would  see  him,  Dr.  Vest,  would  there 
usually  be  someone  else  present?  A.  Well,  I  would  say,  the 
major  part  of  the  time,  yes. 

Q.  WTio  would  be  present  on  these  occasions?  A.  Well, 
usually,  Mr.  Dewey  and  Miss  Sinclair.  Practically  all  the 
time. 

Q.  During  those  times,  would  you  talk  with  Commander 
Dewey?  A.  Yes,  surely. 

Q.  And  would  you  ask  him  questions  in  the  course  of  your 
conversation?  A.  Yes. 

Q.  When  Mr.  Edward  Dewey  and  Miss  Sinclair  were 
present,  did  Commander  Dewey  answer  those  questions? 
A.  Yes,  he  would  answer  those  questions  most  of  the  time, 
I  would  say.  Simple  questions.  He  was  an  old  man  of 
course. 


(Page  10  of  Deposition) 

Q.  Did  you  have  conversations,  Dr.  Vest,  with  Miss  Sin¬ 
clair  during  the  course  of  your  treatment  of  Commander 
Dewey?  A.  Many. 

Q.  Do  you  recall  any  request  that  she  made  of  you? 
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Mr.  Hilland :  I  object  on  the  grounds  that  it  is  privileged 
and  I  object  to  the  witness  answering  it,  and  I  rely  on  the 
Federal  Rules  of  Civil  Procedure.  It  is  clearly  a  privileged 
matter.  I  object  to  the  witness  answering  the  question  even 
for  purposes  of  the  record  over  my  objection  on  the  grounds 
that  under  Rule  26(b)  of  the  Federal  Rules  of  Civil  Pro¬ 
cedure,  counsel  for  the  Caveator  is  not  entitled  to  examine 
the  witness  regarding  any  privileged  matter.  A  matter 
about  which  counsel  is  now  interrogating  the  witness  is  priv¬ 
ileged  under  section  14-308  of  the  District  of  Columbia 
Code,  1940  Edition. 

i  Mr.  Clark:  Would  you  permit  me  to  see  the  section  of  the 
Code  that  you  refer  to. 

(Code  is  handed  to  Mr.  Clark) 

The  question  is  clearly  proper.  It  is  not  directed  at  any 
information  necessary  to  the  treatment  of  the  patient — it 
is  directed  at  questions  asked  of  a  party  to  this  cause  and 
it  does  not  appear  that  Miss  Sinclair,  now  Mrs.  Edward  B. 
Dewey,  was  in  charge  of  the  patient  at  the  time,  as  required 
by  the  cited  provision  of  the  Code.  I  insist  on  the  question 
being  answered  and  the  objection  of  the  attorney  for 
caveatee  be  reserved  for  the  decision  of  the  Trial  Judge. 

(Page  11  of  Deposition) 

Mr.  Hilland :  I  want  to  say  in  respect  to  what  Mr.  Clark 
has  said,  that  I  contend  Miss  Sinclair  at  that  time  was  a 
part  of  Commander  Dewey’s  family  within  the  meaning  of 
that  section  of  the  Code  and  that  the  matter  is  privileged 
and  that  if  the  witness  will  not  recognize  the  privilege  I 
insist  that  we  take  it  before  the  District  Court  Judge  for 
this  District,  or  to  one  of  the  judges  in  the  District  where 
the  case  is  pending  and  have  such  a  judge  instruct  the  wit¬ 
ness  that  he  must  recognize  the  privilege  involved.  Dr.  Vest 
knows,  professionally  he  has  no  right  to  testify  in  this  case 
about  anything. 

Mr.  Clark :  I  object  to  the  statement  of  the  counsel  for  the 
caveatee.  Dr.  Vest  of  course  cannot  testify  to  any  treatment 
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that  he  gave  to  the  patient  or  any  communications  he  re¬ 
ceived  from  the  patient  or  his  family  concerning  the  ailment 
that  he  was  treating  the  patient  for.  As  to  what  he  learned 
as  an  observer  and  not  connected  with  his  professional  ca¬ 
pacity  as  a  physician,  he  is  equally  as  competent  a  witness 
as  any  lay  witness  would  be. 

Mr.  Hilland :  I  want  to  object  to  the  question  on  the  fur¬ 
ther  ground  that  the  matter  is  irrelevant  and  immaterial. 
It  is  too  remote  to  have  any  bearing  upon  the  issues  in¬ 
volved,  which  relate  to  matters  which  occurred  about  nine 
years  prior  to  the  time  the  witness  is  being  asked  about. 

Q.  Dr.  Vest,  do  you  know  whether  or  not,  of  your  per¬ 
sonal  knowledge  whether  Mr.  Edward  Dewey  or  Miss  Sin¬ 
clair  stayed  in  the  room  with  Commander  Dewey? 

Mr.  Hilland :  I  object  to  that  on  the  same  grounds — it  is 
a  privileged  matter  too  remote,  irrelevant,  etc. 

A.  Yes. 

Q.  And  which  one  stayed  in  his  room?  A.  Both  of  them. 
Mostly  Miss  Sinclair. 

Q.  Was  that  in  accordance  with  the  regulations  of  the 
hospital? 

Mr.  Hilland :  I  object  to  that — that  is  clearly  irrelevant. 

Mr.  Clark:  I  won’t  insist  upon  that  question. 

Q.  During  the  period  of  Commander  Dewey’s  stay  at  the 
hospital,  did  either  Mr.  Dewey  or  Miss  Sinclair  discuss 
with  you,  Commander  Dewey’s  other  son,  Mr.  Theodore  M. 
Dewey? 

Mr.  Hilland :  I  object  on  the  same  grounds. 


(Page  12  of  Deposition) 


Q.  What  was  the  conversation  that  you  had  and  with 
whom  did  it  concern?  A.  Mr.  Theodore  M.  Dewey. 

Mr.  Hilland:  I  object  on  the  same  grounds  that  I  have 
already  stated  and  on  the  further  ground  that  the  witness 
has  not  been  asked  about  any  particular  conversation — no 
time  or  place  has  been  fixed. 

Q.  What  was  the  conversation  about?  A.  That  he  was  a 
renegade. 
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Q.  Who  said  that?  A.  Both  of  them. 

Q.  At  the  same  time?  A.  I  remember  one  time  at  the  drug 
store  when  we  were  having  an  icecream  soda  one  night. 

Q.  Do  yon  recall  the  date?  A.  No,  approximately  Jnly, 
1946.  They  went  in  great  detail  about  it. 

Q.  What  drugstore  was  that?  A.  University  Drugstore. 

Q.  What  time  of  day  was  it?  A.  I  think  in  the  evening. 

Q.  Who  was  present?  A.  Us  three. 

Q.  You  and  Mr.  Edward  Dewey  and  Miss  Sinclair?  A. 
Yes. 

Q.  Tell  us,  doctor,  as  exactly  as  you  can,  what  the  con¬ 
versation  was  and  who  said  it? 

Mr.  Hilland :  I  object  on  the  same  grounds  which  I  have 
stated,  and  on  the  further  ground  that  it  hasn’t  the  remotest 
relationship  to  the  issues  involved.  The  person  about  whom 
they  were  speaking  on  that  occasion  is  not  on  trial  and  the 
issue  doesn’t  relate  to  him. 

(Page  13  of  Deposition) 

Mr.  Clark:  You  may  answer,  doctor.  A.  I  recall  very  dis¬ 
tinctly  that  he  had  been  in  trouble  in  Charlotte,  North  Caro¬ 
lina;  that  Commander  Dewey  had  him  thrown  out  of  the 
Army  and  Navy  Club  and  they  even  told  me  they  believed 
he  had  tried  to  poison  Commander  Dewey  by  sending  food 
to  the  apartment  which  they  had  to  taste  first — and  things 
of  that  sort. 

Q.  Which  of  the  two  made  those  statements  to  you?  A. 
Miss  Sinclair  usually  did  most  of  the  talking. 

Q.  Is  it  your  recollection  that  she  stated  that  to  you  on 
that  occasion?  A.  Yes. 

Q.  During  the  time  that  you  had  Commander  Dewey  un¬ 
der  your  care,  did  he  make  any  statements  to  you  concern¬ 
ing  his  other  son,  Theodore? 

Mr.  Hilland:  I  object  to  that.  It  is  clearly  an  improper 
question  and  it  is  clearly  in  the  relm  of  heresay  and  doesn’t 
come  within  any  exception  of  the  heresay  rule.  If  that  mat¬ 
ter  is  not  privileged  I  don’t  know  what  it  is.  If  the  doctor 
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doesn’t  recognize  it  as  privileged,  certainly  he  has  some 
obligation  under  his  profession  so  that  the  court  need  not 
tell  him  of  that. 

Mr.  Clark:  Yon  may  answer  doctor,  if  yon  desire.  A.  I 
was  going  to  suggest  that  maybe  I  had  better  ask  Mr.  Pax- 
son,  my  attorney,  about  this. 

Mr.  Clark:  Do  yon  have  any  objection  Mr.  Hilland? 

Mr.  Hilland :  Yes,  I  object  to  him  conferring  with  his  at¬ 
torney  in  the  midst  of  this  deposition.  I  think  the  doctor 
knows  what  his  obligation  is  in  that  regard. 

Mr.  Clark :  I  think  you  have  made  it  clear  that  the  doctor 
knows  what  your  impression  of  his  obligation  is. 

You  may  answer,  Dr.  Vest,  if  you  desire.  You  are  not 
entitled  to  counsel  as  a  witness.  A.  I  do  not  understand  this 
procedure. 

Mr.  Clark:  Your  answer  will  be  submitted  to  the  court  at 
the  trial  for  a  ruling  and  will  not  be  read  to  the  jury  in  the 
event  the  court  holds  that  it  is  privileged.  It  will  be  for  pur¬ 
poses  of  record  for  all  time. 

(Page  14  of  Deposition) 

Mr.  Hilland:  Which  will  show  that  the  doctor  has 
breached  his  professional  confidence. 

Mr.  Clark:  I  move  the  remarks  of  opposing  counsel  be 
stricken  from  the  record. 

Mr.  Hilland :  Anything  you  got  from  a  patient  while  you 
were  treating  him  is  professional  confidence.  He  talked  to 
you  because  he  trusted  you.  A.  I  asked  him  no  question  to 
pry  into  his  business — I  wanted  to  know  nothing  about  it — 
it  was  none  of  my  business.  I  am  going  to  answer  it  on  this 
basis.  On  the  basis  that  I  do  think  his  answer  was  a  state¬ 
ment  that  he  would  make  to  anyone,  at  any  time,  any  place. 
Would  that  be  a  breach  of  professional  etiquette? 

Mr.  Hilland :  When  he  told  it  to  somebody  else — but  when 
he  told  it  to  his  doctor,  it  was  in  confidence  and  a  privileged 
matter. 

Mr.  Clark:  The  Court  will  rule  upon  that 
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Dr.  Vest :  I  am  going  to  answer  the  question.  I  do  not  be¬ 
lieve  it  is  a  question  of  a  medical  problem  in  which  ethics 
of  the  profession  are  involved.  He  merely  repeated  the 
same  things  that  have  already  been  told  concerning  this 
gentleman  here  (indicating  the  caveator) — things  that  I 
have  been  told. 

Q.  Were  these  statements  the  same  as  were  made  to  you 
by  Miss  Sinclair  at  the  drugstore  on  the  occasion  you  testi¬ 
fied  to  previously?  A.  Yes,  essentially  the  same. 

Q.  Was  there  anyone  else  present  at  the  time  this  con¬ 
versation  with  Commander  Dewey  occurred?  A.  I  don’t 
think  so.  Not  that  I  recall. 

Q.  Doctor,  do  you  know,  of  your  personal  knowledge,  the 
circumstances  surrounding  the  Commander’s  leaving  the 
hospital?  A.  I  know  something  about  it. 

Q.  Of  your  personal  knowledge?  A.  Yes. 

Q.  How  did  he  leave  the  hospital? 

(Page  15  of  Deposition) 

Mr.  Hilland :  I  object — unless  Dr.  Vest  was  actually  pres¬ 
ent  when  he  left. 

Q.  Were  you  present?  A.  Yes. 

Q.  Did  you  see  him  going  out?  A.  Yes,  in  an  ambulance. 

Q.  Who  was  with  him?  A.  Miss  Sinclair  and  also  Mr. 
Edward  Dewey — I  think  he  was  around — as  well  as  I  recall. 

Q.  You  mentioned  that  he  went  out  in  an  ambulance?  A. 
Yes. 

Q.  Was  that  a  hospital  ambulance?  A.  I  don’t  know 
whose  it  was. 

Q.  Was  it  a  private  ambulance?  A.  Yes,  I  imagine  so. 

Mr.  Hilland:  I  move  that  he  strike  his  statement  about 
the  ambulance,  because  his  answer  showed  clearly  that  he 
didn’t  know  what  kind  of  ambulance  it  was,  or  didn’t  take 
any  notice  of  what  it  was. 

Q.  Dr.  Vest,  do  you  know  that  he  left  in  an  ambulance? 
A.  Yes,  as  I  recall  it  was  an  ambulance  he  left  in.  I  was  in 
the  room  at  the  time. 
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Q.  In  whose  room?  A.  Commander  Dewey’s  room. 

Q.  How  was  he  taken  from  the  room?  A.  On  a  stretcher, 
or  roller — whatever  yon  call  it. 

Q.  That  was  on  a  stretcher  with  rollers?  A.  Yes. 

Q.  Did  yon  have  any  conversation  with  Edward  Dewey 
or  Miss  Sinclair  at  that  time?  A.  No  they  didn’t  say  any¬ 
thing  to  me  at  all. 

(Page  16  of  Deposition) 

Q.  Is  that  the  last  time  yon  saw  Commander  Dewey?  A. 
Yes. 

•  That  is  all. 

(Cross-examination  by  Mr.  Hilland) 

Q.  Dr.  Vest,  yon  had  another  doctor  in  the  case  with  yon, 
did  yon  not?  A.  What  do  yon  mean  by  that? 

Q.  Hadn’t  yon  called  another  doctor  in?  A.  Yes  I'  had 
several. 

Q.  Wasn’t  Dr.  Level  in  the  case  with  yon?  A.  Yes. 

Q.  He  was  in  the  case  at  the  time  Commander  Dewey  left 
the  hospital,  was  he  not?  A.  Yes,  he  was. 

Q.  Dr.  Vest,  did  yon  see  Commander  Dewey  in  his  apart¬ 
ment  at  2500  Massachusetts  Avenne,  N.  W.  Washington, 
D.  C.  in  February,  1946?  A.  It  is  possible.  I  don’t  know  the 
address — I  was  in  Washington  at  a  medical  meeting  and 
went  by  his  apartment  in  a  taxicab  afterward. 

Q.  Yon  had  a  conversation  with  Commander  Dewey  at 
that  time  and  place,  did  yon  not?  A.  Yes. 

Q.  Yon  discussed  with  him  at  that  time,  and  planned,  the 
matter  of  an  operation,  did  yon  not?  A.  Yon  see,  there  was 
a  party  there  at  the  time — 

Q.  Didn’t  yon  discuss  with  him  the  matter  of  an  opera¬ 
tion  at  that  time?  A.  It  could  have  been  mentioned.  I  don’t 
recall  a  serious  discussion,  but  it  could  have  been  men¬ 
tioned. 

Q.  Yon  learned  at  that  time  and  place  that  Commander 
Dewey  was  under  the  care  of  Dr.  Winecoup,  did  yon  not? 
A.  Yes. 
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(Page  17  of  Deposition) 

Q.  Dr.  J.  C.  Winecoup?  A.  Yes,  I  recall  it. 

Q.  He  was  attending  him  and  treated  him  for  the  condi¬ 
tion  for  which  yon  operated?  A.  That  is  right. 

Q.  Didn’t  yon  tell  Commander  Dewey  on  that  occasion 
that  yon  were  a  specialist  in  Urology?  A.  I  am  not  in  the 
habit  of  telling  people  that 

Q.  Didn’t  yon  tell  him  that — or  words  to  that  effect?  A. 
I  seriously  donbt  that  I  said  that. 

Q.  Didn’t  yon  tell  him  on  that  occasion  that  yon  had  set 
np  the  Urology  Department  at  the  University  of  Virginia 
Hospital?  A.  Well  that  isn’t  true. 

Q.  But  didn’t  yon  tell  him  that?  A.  No. 

Q.  Did  yon  tell  him  that  yon  were  in  that  department? 
A.  I  could  have. 

Q.  Didn’t  yon  tell  Commander  Dewey  on  this  occasion 
about  the  facilities  yon  had  at  the  University  Hospital  to 
perform  the  operation  yon  thought  he  needed?  A.  I  don’t 
recall  it 

Q.  Didn’t  yon  tell  him  something  to  that  effect?  A.  No. 

Q.  Yon  didn’t  discuss  it  at  all?  A.  I  don’t  remember  dis¬ 
cussing  it — there  were  people  there — if  we  did,  it  was  a 
perfunctory  discussion  of  his  case. 

Q.  Yon  were  there  on  two  occasions,  were  yon  not?  A. 
Well,  I  couldn’t  honestly  answer  that,  it  has  been  so  long,  I 
don’t  remember. 

Q.  Do  yon  deny  that  yon  discussed  with  Commander 
Dewey  on  that  occasion,  the  matter  of  coming  to  the  Uni¬ 
versity  Hospital  for  an  operation  to  be  performed  by  yon? 

(Page  18  of  Deposition) 

A.  Well,  I  remember  the  subject  of  operation  came  np — 
yes — 

Q.  It  was  on  that  occasion  yon  learned  that  Commander 
Dewey  was  then  being  attended  by  Dr.  J.  C.  Wineconp?  A. 
Yes,  that  fs  right  In  fact,  I  think  Dr.  Wineconp  was  around 
at  the  party.  He  was  an  elderly  man  as  well  as  I  remember. 
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Q.  You  know  very  well,  Dr.  Winecoup  was  not  there  on 
that  occasion,  don’t  you?  A.  I  met  Dr.  Winecoup  I  distinctly 
recall  Since  you  brought  this  up— during  1945  and  1946, 1 
was  in  Washington  a  number  of  times,  and  I  think,  as  well 
as  I  recall,  I  was  there  twice.  One  time  Dr.  Winecoup  was 
there.  I  met  him  at  Commander  Dewey’s  apartment 

Q.  And  before  you  performed  this  operation  on  Com¬ 
mander  Dewey,  you  didn’t  get  any  clearance  from  Dr. 
Winecoup,  did  you?  A.  No. 

Q.  You  didn’t  take  it  up  with  him  at  all?  A.  No  indeed. 
It  was  possible  I  may  have  written  him  a  courtesy  letter  of 
some  sort. 

Q.  Did  you,  or  did  you  not?  A.  I  don’t  recall 

Q.  Isn’t  it  a  fact  you  did  not? 

Mr.  Clark:  I  object  to  that.  The  witness  testified  that  he 
didn’t  recall  A.  I  write  ten  or  fifteen  letters  to  doctors  a 
day. 

Q.  Dr.  Vest,  isn’t  it  a  fact  that  on  that  occasion  in  Febru¬ 
ary,  1946,  when  you  came  to  Commander  Dewey’s  apart¬ 
ment  at  2500  Massachusetts  Avenue,  N.  W.  in  Washington, 
D.  C.  and  while  you  were  visiting  with  Commander  Dewey, 
Miss  Sinclair  and  Mr.  Edward  Dewey  went  out  and  got 
some  food  so  that  they  could  have  a  little  party  for  you 
on  that  occasion?  A.  That  is  correct. 

Q.  And  throughout  the  period  of  time  that  they  were  out 
getting  that  food,  you  visited  with  Commander  Dewey?  A. 
I  did  part  of  the  time  and  part  of  the  time  I  looked  at  some 
books. 

Q.  On  this  occasion,  didn’t  Commander  Dewey  himself 
make  some  tentative  arrangements  with  you  for  an  opera- 
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tion  at  the  University  of  Virginia  Hospital?  A.  No.  All  the 
discussion  I  had  was  with  Mr.  Dewey  and  Miss  Sinclair.  In 
fact,  the  Commander  didn’t  have  much  to  say  along  those 
lines. 

Q.  He  told  you  when  you  were  there  alone  talking  with 
him  that  he  had  recently  had  some  difficulty,  did  he  not?  A. 
Yes. 
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Q.  When  had  yon  first  met  Commander  Dewey?  A.  As  I 
recall  it — it  was  the  summer  before — down  here — that  date 
would  be  the  Summer  of  1945. 

Q.  Didn’t  you  first  meet  him  the  Summer  of  1943  at  Char¬ 
lottesville  ?  A.  It  could  have  been. 

Q.  And  you  had  kept  in  touch  with  him  and  Miss  Sinclair 
and  Mr.  Edward  Dewey  and  they  had  kept  in  touch  with 
you  during  the  interval?  A.  I  would  say  they  had  kept  in 
touch  with  me.  I  think  they  were  looking  for  a  house  here 
in  Charlottesville. 

Q.  You  remember  on  these  occasions  that  Commander 
Dewey  told  you  he  hadn’t  been  well?  A.  When  do  you  mean? 

Q.  In  February,  1946 — when  you  were  in  his  apartment. 
A.  He  was  an  ill  man  then. 

Q.  You  learned  that  on  that  occasion?  A.  Yes,  he  was  an 
ill  man.  He  had  a  tube  in  the  bladder. 

Q.  Didn’t  you  advise  him  on  that  occasion  that  he  ought 
to  have  an  operation?  A.  In  the  future,  when  he  recovered 
from  what  he  had  gone  through  in  Washington  with  the 
tube  in  his  bladder. 

Q.  It  was  following  that  conversation  that  you  communi¬ 
cated  with  Miss  Sinclair  in  April,  1946?  A.  Could  have  been. 

Q.  Weren’t  you  in  Washington,  D.  C.  on  April,  13, 1946? 
A.  I  would  have  to  check  my  files  before  I  could  answer 
specifically,  but  I  was  in  Washington  a  number  of  times.  It 
was  possible  I  could  have  been. 

Q.  Do  you  recall  about  the  time  when  you  were  in  Wash¬ 
ington  and  you  called  Miss  Sinclair  at  her  apartment  at  the 
Brighton  Hotel?  A.  I  could  have.  I  don’t  recall  specifically. 
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Q.  Do  you  recall  that  when  you  called  on  her  at  her 
apartment  at  2:30  in  the  afternoon  that  day  and  she  was 
not  at  home?  A.  You  mean  I  went  to  the  Brighton  Hotel? 

Q.  You  called  her  on  the  telephone?  A.  That  is  this 
alleged  call  I  don’t  recall  making.  I  could  have,  but  I  don’t 
recall  it 


Q.  Yon  don’t  recall  that  yon  left  a  message  for  her  when 
she  was  not  at  home? 

Mr.  Clark :  I  object  to  that  The  doctor  has  testified  that 
he  doesn’t  recall  the  call.  A.  I  will  answer  it  like  this — I  am 
not  denying  I  made  a  call,  bnt  I  don’t  recall  it 

Q.  Do  yon  recall  that  later  in  the  day  yon  did  reach  Miss 
Sinclair  by  telephone?  A.  I  don’t  recall  it  specifically.  I 
cannot  deny  it 

Q.  Do  yon  recall  that  on  that  occasion,  yon  talked  to  her 
abont  the  operation  on  Commander  Dewey.  A.  If  I  talked 
to  her  on  that  day,  it  is  possible  I  talked  to  her  abont  the 
operation.  It  was  qnite  a  subject  with  them — with  Com¬ 
mander  Dewey  sick. 

Q.  Do  yon  recall  what  conversation  yon  had  with  Miss 
Sinclair  abont  it  on  that  occasion?  A.  I  do  not  recall  what 
the  conversation  was. 

Q.  Do  yon  recall  that  on  that  occasion  yon  told  Miss  Sin¬ 
clair  that  yon  were  anxious  to  perform  the  operation.  A. 
That  I  was  anxious  to  perform  the  operation — no — I  don’t 
recall  that. 

Q.  Would  yon  deny  that  yon  said  that— or  words  to  that 
effect? 

Mr.  Clark:  I  object.  He  has  testified  that  he  doesn’t  re¬ 
call.  Of  course  he  couldn’t  deny  it  if  he  doesn’t  recall  it.  A. 
I  don’t  recall  it 
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Q.  Did  yon  call  Edward  B.  Dewey  on  May  3, 1946,  at  the 
Army  and  Navy  Club  in  Washington?  A.  It  was  possible 
that  I  did  because  by  May,  they  were  anxious  to  bring  him 
here  and  I  was  arranging  abont  getting  him  accommoda¬ 
tions.  They  called  me  a  number  of  times  in  the  Spring  of 
1946  just  before  the  time  he  came  here,  and  it  was  possible 
that  I  could  have  reached  him  there  in  making  the  arrange¬ 
ments  to  get  him  in  the  hospital  There  were  a  number  of 
telephone  calls  then — both  ways. 
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Q.  Well  now,  isn’t  it  a  fact,  Dr.  Vest,  to  summarize  what 
happened,  that  you  actually  discussed  the  proposed  opera¬ 
tion  with  Commander  Dewey  and  that  all  was  left  to  Ed¬ 
ward  Dewey  and  Miss  Sinclair  and  you,  was  the  matter  of  * 
details  of  arranging  the  time  when  he  would  come  to  Char¬ 
lottesville  for  the  operation? 

Mr.  Clark :  I  object  to  the  testimony  of  counsel.  The  whole 
subject  has  already  been  covered  in  the  cross-examination 
of  Dr.  Vest  and  is  on  the  record. 

Mr.  Hilland:  Haven’t  I  summarized  it  correctly? 

Mr.  Clark:  I  object  on  the  same  grounds. 

Q.  Well,  the  truth  of  the  matter  is  that  you  talked  to 
Commander  Dewey  and  his  son,  Edward  B.  Dewey  and  Miss 
Sinclair,  about  the  matter  of  his  coming  down  to  the  Uni¬ 
versity  of  "Virginia  Hospital  for  this  operation?  A.  Yes,  I 
would  say  that  is  true. 

Q.  In  the  main,  those  conversations  were  about  the  de¬ 
tails  of  what  day  they  would  come  and  what  time  of  day  they 
would  come,  what  arrangements  you  would  make  at  the  hos¬ 
pital  and  what  arrangements  you  would  make  at  the  Monti- 
cello  Hotel  for  Miss  Sinclair  and  Mr.  Dewey.  A.  Those 
things  were  included  in  the  discussion  about  the  operation. 

Q.  Dr.  Vest,  when  did  you  first  meet  Theodore  M.  Dewey, 
the  caveator  sitting  over  here?  A.  About  thirty  minutes 
ago. 

Q.  Where?  A.  Right  outside  this  door. 

Q.  Have  you  had  any  correspondence  with  him?  A.  He 
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wrote  me  one  letter  and  I  lost  it  and  I  never  answered  it. 

I  didn’t  know  his  address. 

Q.  When  did  he  write  you?  A.  About  six  months  ago 
about  something. 

Q.  Is  that  the  first  time  he  wrote  a  letter  to  you?  A.  Yes. 

Q.  Have  you  ever  talked  with  him  on  the  telephone?  A. 
Yes. 

Q.  When?  A.  He  called  after  the  operation. 

Q.  When  was  that?  A.  That  was  in  1946. 
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Q.  While  his  father  was  in  the  hospital?  A.  Yes,  he 
wanted  to  know  the  condition  of  his  father. 

Q.  Did  yon  talk  to  him  on  the  telephone  more  than  once? 
A.  I  think  he  called  me  two  or  three  times. 


Q.  How  many  times?  A.  I  would  say  twice. 

Q.  On  those  occasions,  yon  discnssed  his  father  with  him? 
A.  Yes,  his  medical  condition  and  whether  he  was  going  to 
live  after  the  operation. 

Q.  Did  he  come  down  here  on  that  occasion  to  see  his 


father?  A.  Not  to  my  knowledge. 

Q.  He  didn’t  come  to  see  yon?  A.  He  was  never  in  my 
office. 

Q.  Was  he  never  in  yonr  home?  A.  Yes,  my  wife  told  me 
several  months  ago  he  stopped  to  see  me  at  my  home  and  I 
was  not  there. 


Q.  When?  A.  Several  months  ago. 
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Q.  Not  in  1946?  A.  No,  definitely,  no. 

Q.  During  the  time  that  his  father  was  in  the  University 
Hospital,  did  he  have  anybody  contact  yon?  A.  No. 

Q.  Has  anyone  contacted  yon  for  him  since  then?  A.  Only 
to  make  a  date  for  this  deposition. 
q>.'  Who  contacted  yon?  A.  Mr.  Clark. 

Q.  We  are  in  the  law  office  of  Mr.  Paxson,  are  we  not?  A. 
That  is  right 

Q.  This  is  a  private  room?  A.  Yes. 

Q.  He  is  yonr  lawyer,  is  he  not?  A.  Yes. 

Q.  Did  yon  send  the  caveator,  Theodore  M.  Dewey  to  Mr. 
Paxson?  A.  No  indeed. 

Q.  Did  yon  introduce  them?  A.  No.  I  never  met  Mr. 
Theodore  M.  Dewey  until  about  an  hour  ago. 

Q.  Did  Mr.  Paxson  ever  contact  yon  for  Mr.  Theodore 
M.  Dewey? 

Mr.  Clark:  I  object  to  that  as  being  heresay  and  privi¬ 
leged.  I  object  to  his  answering  the  question. 
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Q.  Has  he  contacted  yon  for  Theodore  Dewey?  A.  No,  I 
didn’t  know  Mr.  Paxson  represented  Mr.  Theodore  Dewey. 

Q.  Did  Theodore  M.  Dewey  call  yon  before  the  first  oper¬ 
ation  was  performed  on  Commander  Dewey?  A.  I  don’t  re¬ 
call  that  he  did. 

1  Q.  Did  he  call  yon  before  the  second  operation  yon  per¬ 
formed  on  Commander  Dewey?  A.  No,  let’s  see — we  only 
did  one  operation. 
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Q.  Did  two,  did  yon  not?  A.  No. 

1  Mr.  Hilland :  I  was  misinformed  about  that. 

Q.  Yon  arranged  one  date  and  the  operation  was  called 
!  off,  now  before  that  operation  was  called  off,  did  Theodore 
M.  Dewey  call  yon?  A.  I  don’t  recall  that  he  did.  It  was 
when  the  Commander  was  ill  that  I  remember  on  a  busy 
hospital  day  getting  a  long  distance  call  from  him  from 
somewhere  in  the  West.  He  wanted  to  know  about  the  con¬ 
dition  of  Commander  Dewey. 

Q.  Did  he  call  yon  before  yon  had  performed  the  opera¬ 
tion?  A.  I  don’t  recall.  I  would  say  no. 

Q.  Did  he  call  yon  after  Commander  Dewey  had  been  pre¬ 
pared  for  the  operation  when  the  second  appointment  for 
that  purpose  was  made,  and  the  operation  was  actually  per¬ 
formed?  A.  What  do  yon  mean  by  that — I  just  don’t  recall 
— I  know  that  during  a  busy  hospital  day,  I  got  two  ex¬ 
tremely  brief  calls  inquiring  about  his  father.  He  told  me 
who  he  was  and  said  he  was  anxious  to  know  about  the  con¬ 
dition  of  his  father.  I  explained  to  him  that  I  thought  his 
father  would  get  well.  There  possibly  may  have  been  three 
of  those  calls. 

That  is  all. 

Do  you  care  to  cross-examine,  Miss  Sinclair. 

(Mrs.  Dewey  indicated  she  would  not). 

(Re-direct — Mr.  Clark) 

Q.  Dr.  Vest,  do  you  recall  an  incident  at  the  hospital  in 
which  a  doctor  appeared  in  the  corridor  outside  of  Com¬ 
mander  Dewey’s  room  in  a  naval  uniform?  A.  Yes. 
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Mr.  Hilland :  I  object  to  it  as  being  irrelevant  and  imma¬ 
terial. 

Q.  Who  was  that  officer?  A.  It  was  a  Capt.  Warren. 

Q.  Was  he  a  friend  of  yonrs?  A.  Yes,  an  associate. 
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Q.  Did  he  have  any  connection  with  the  case  of  Com¬ 
mander  Dewey?  A.  No. 

Q.  Was  anything  said'  to  yon  concerning  his  appearance 
on  that  occasion?  A.  Yes. 

Q.  And  who  said  anything  to  you? 

Mr.  Hilland :  I  object  to  that  as  being  immaterial,  irrele¬ 
vant  and  privileged  and  all  the  other  things  which  I  have 
based  objections  to  in  this.  A.  Miss  Sinclair  and  Mr.  Ed¬ 
ward  Dewey  wanted  to  know  who  he  was. 

Q.  What  did  yon  tell  them? 

Mr.  Hilland :  I  object  to  that  as  being  irrelevant  and  im¬ 
material.  A.  I  explained  that  he  was  making  the  rounds 
with  me. 

Q.  What  did  either  of  them  say  to  you?  A.  Mr.  Edward 
Dewey  came  to  me  later  and  said  that — 

Mr.  Hilland :  I  object  to  this.  A.  That  if  we  were  going  to 
get  a  naval  doctor  in  the  case,  he  would  go  to  a  friend  of 
his,  the  Secretary  of  the  Navy. 

Q.  Did  you  explain  to  him  that  this  doctor  was  not  con¬ 
nected  with  his  father’s  case?  A.  I  certainly  did. 

Q.  Did  he  say  anything  to  the  effect — 

Mr.  Hilland :  I  object  to  this.  It  is  leading  the  witness.  You 
asked  him  what  the  conversation  was  and  he  has  answered 
it. 

Q.  On  the  occasion  which  you  have  testified  on  cross-ex¬ 
amination  about  the  party  at  Commander  Dewey’s  apart¬ 
ment  at  2500  Massachusetts  Avenue  in  February  of  1946, 
who  brought  up  the  subject  of  Commander  Dewey’s  condi¬ 
tion?  A.  It  was  a  subject  of  general  conversation  when  the 
guests  were  not  there.  Miss  Sinclair  did  most  of  the  talking. 

Mr.  Hilland :  I  move  to  strike  that  out,  as  it  is  a  conclu¬ 
sion  of  the  witness. 
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Q.  Was  the  question  of  an  operation  brought  up  by  Com¬ 
mander  Dewey  or  by  you  or  by  someone  else  first?  A.  I 
don’t  recall  who  brought  up  the  question  of  the  operation. 
There  were  other  doctors  in  Washington  in  the  case  any¬ 
way. 

Q.  Now,  you  have  testified  that  you  received  one  letter 
from  Theodore  Dewey  and  lost  it,  so  you  didn’t  answer  it. 
Did  you,  however,  write  a  letter  to  Mr.  Theodore  Dewey? 
Do  you  recall?  A.  I  certainly  don’t  recall  writing  one.  I 
would  have  to  go  through  my  files. 

Q.  I  show  you  this  letter  and  ask  you  if  you  can  identify 
that?  A.  I  thought  you  meant  during  the  time  he  was  in  the 
hospital.  Yes,  I  wrote  that  letter. 

Mr.  Hilland:  May  I  see  it? 

(Letter  handed  to  Mr.  Hilland) 

Q.  Is  that  your  signature  on  that  letter?  A.  Yes.  When 
you  asked  the  question,  I  was  thinking  in  relation  to  the 
hospital. 

Q.  Was  this  letter  written  by  you?  A.  Yes — my  secre¬ 
tary — I  signed  it. 

Q.  You  dictated  it  to  her?  A.  Oh  yes. 

Q.  That  is  your  signature?  A.  Yes  indeed. 

Q.  And  you  mailed  it  in  the  United  States  mail  to  Capt. 
Dewey?  A.  Yes. 

Mr.  Clark :  I  ask  that  it  be  marked  as  Exhibit  I  of  cavea¬ 
tor,  Deposition  of  Samuel  A.  Vest.  I  will  offer  it  in  evidence. 

Mr.  Hilland :  I  object  to  it  on  the  ground  that  it  is  a  self- 
serving  declaration.  It  is  irrelevant  and  incompetent  and 
1  in  no  way  admissible  against  the  caveatee  or  the  alternate 
beneficiary  of  the  decedant’s  will,  Mrs.  Edward  B.  Dewey, 
formerly  Miss  Selma  Sinclair.  This  is  nothing  but  a  com¬ 
munication  from  the  witness  to  the  caveator.  There  isn’t 
any  possible  grounds  on  which  it  can  be  admissible  as  evi¬ 
dence,  in  fact,  any  ground  for  which  it  can  be  possibly  ad¬ 
missible  in  evidence.  Moreover,  it  is  not  proper  to  re-direct 
examination. 
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That  is  alL 

Mr.. Clark :  I  submit  that  it  is  proper  to  be  admitted  in  evi¬ 
dence  in  view  of  the  cross-examination  of  the  witness  con¬ 
cerning  his  correspondence  with  the  caveator  which  was 
developed  in  cross-examination  by  the  attorney  for  the 
caveatee. 

Mr.  Hilland :  The  record  shows  that  there  was  no  inquiry 
whatever  about  the  contents  of  any  correspondence.  The 
inquiry  merely  went  into  the  question  of  whether  or  not 
there  was  any  correspondence,  and  the  witness  testified  in 
the  negative  under  cross-examination,  and  specifically  said 
that  he  had  received  a  letter  from  the  caveator  and  had  lost 
it  and  had  never  replied  to  it. 

That  is  alL 

Mr.  Clark :  The  letter  is  submitted  to  clarify  the  inaccura¬ 
cies  developed  on  cross-examination. 

Q.  Dr.  Vest,  you  were  asked  on  cross-examination  if  you 
had  been  contacted  by  anyone  on  behalf  of  Mr.  Theodore 
Dewey  and  I  think  you  testified  that  Mr.  Paxson — rather 
that  he  had  written  you  concerning  the  date  and  place  for 
this  deposition?  A.  Yes,  that  is  right. 

Q.  Did  you  meet  me  on  any  other  occasion  prior  to  this? 
A.  Yes,  I  met  you  in  my  office  when  you  came  down. 

Q.  In  which  I  discussed  this  case  with  you?  A.  That  is 
right. 

Q.  How  did  you  first  meet  Commander  Dewey? 

Mr.  Hilland :  I  object  to  it  as  being  irrelevant  and  imma¬ 
terial  to  any  issue  involved.  A.  Well,  I  met  him  in  Char¬ 
lottesville.  I  cannot  recall  the  specific  occasion. 

Q.  Do  you  know  whether  you  were  introduced  to  him  or 
did  he  come  to  your  office?  A.  No,  he  didn’t  come  to  my 
office.  I  met  him  socially. 

Q.  Do  you  know  who  introduced  him  to  you?  A.  I  recall 
it  was  a  real  estate  agent — Mr.  Stevens. 
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Q.  Do  yon  know  approximately  when  that  was?  A.  I 
thonght  it  was  the  summer  of  1945,  but  it  could  have  been 
in  1944. 

Q.  I  believe  you  testified  that  he  was  desirous  of  purchas¬ 
ing  some  property  in  Charlottesville?  A.  Yes. 

<}.  Was  that  the  purpose  of  his  meeting  with  you?  A.  Yes. 


IN  THE 


United  States  Court  of  Appeals 

Foe  the  Distbict  of  Colombia 


No.  11,075 


EDWARD  B.  DEWEY,  Appellant 
v. 

THEODORE  M.  DEWEY,  Appellee 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


!  Filed  May  31 1950 

60  Complaint  on  Insurance  Policy 

The  complaint  of  Edward  B.  Dewey,  by  his  attorney, 
shows  this  Honorable  Court  as  follows : 

1.  Plaintiff  Edward  B.  Dewey  is  an  adult  citizen  of  the 
United  States,  a  resident  of  the  District  of  Columbia  and 
brings  this  action  in  his  own  right. 

2.  Defendant  National  Life  Insurance  Company  of  Ver¬ 
mont  is  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Vermont,  doing  business  in  the  District  of 
Columbia  with  offices  and  agents  located  at  917-15th  Street, 
N.  W.,  Washington,  D.  C. 

3.  The  matter  in  controversy,  exclusive  of  interest  and 
court  costs,  exceeds  the  sum  of  $3,000. 

4.  On  or  about  1890  the  defendant  National  Life  Insur¬ 
ance  Company  of  Vermont  and  Theodore  Gibbs  Dewey,  de¬ 
ceased,  entered  into  a  contract  of  insurance,  being  policy 
No.  26840,  in  the  sum  of  $10,000  on  the  life  of  the  said  Theo¬ 
dore  Gibbs  Dewey.  The  plaintiff  Edward  B.  Dewey,  son  of 
the  said  Theodore  Gibbs  Dewey,  is  the  beneficiary  named  in 
the  said  policy. 

5.  Said  Theodore  Gibbs  Dewey  died  on  March  18,  1950, 
at  which  time  said  policy  of  insurance  was  in  full  force  and 

effect,  all  premiums  thereon  having  been  duly  paid. 

61  6.  Proofs  of  claim  were  duly  filed  with  the  defend¬ 
ant  and  demand  made  for  payment  to  the  plaintiff  of 

said  $10,000  but  the  defendant  has  failed  and  refused  to  pay 
him  the  said  sum. 

Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant  in  the  sum  of  $10,000  plus  interest  and  plus  costs 
of  this  suit. 
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62  Answer  to  Complaint  and  Counterclaim  for 

Interpleader 

For  answer  to  the  complaint  herein  the  defendant,  by  its 
attorneys,  states : 

1,  2,  3,  4  and  5.  It  admits  the  allegations  in  Paragraphs 
1, 2, 3, 4  and  5  of  the  complaint. 

6.  It  admits  that  plaintiff  filed  proof  of  claim  with  the  de¬ 
fendant  and  demanded  payment  to  him  of  the  proceeds  of 
the  said  life  insurance  policy  and  defendant  states  that  it 
has  failed  to  pay  the  said  proceeds  to  the  plaintiff  because 
one  Theodore  M.  Dewey  has  also  filed  claim  and  made  de¬ 
mand  for  payment  of  the  proceeds  from  the  same  insurance 
policy,  as  will  be  shown  in  the  counterclaim  for  interpleader 
herein. 

Counterclaim  for  Interpleader 

1.  The  defendant  holds  the  proceeds  of  an  insurance  pol¬ 
icy  on  the  life  of  Theodore  Gibbs  Dewey,  who  died  on  March 
18, 1950 ;  said  proceeds  aggregate  $10,195.57. 

2.  Plaintiff  has  demanded  payment  to  him  of  said  pro¬ 
ceeds,  by  virtue  of  his  claim  that  he  is  the  beneficiary  named 
in  the  said  insurance  policy. 

63  3.  Theodore  M.  Dewey,  whose  place  of  business  is 
711  14th  Street,  N.  W.,  Washington,  D.  C.,  has  de¬ 
manded  the  proceeds  of  said  insurance  policy  and  has  filed 
suit  thereon  in  the  Chancery  Court  of  Washington  County, 
State  of  Vermont,  copy  of  said  complaint,  together  with 
injunction  issued  thereon,  being  attached  hereto  as  Exhibit 
“A”  and  made  a  part  hereof. 

4.  The  defendant  is  uncertain  as  to  whom  the  proceeds 
of  said  insurance  policy  should  be  paid. 

Wherefore,  defendant  demands : 
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1.  That  the  Court  order  Theodore  M.  Dewey  to  be  made 
a  party  defendant  to  respond  to  the  complaint  and  to  this 
counterclaim. 

2.  That  the  Court  order  the  plaintiff  and  Theodore  M. 
Dewey  to  interplead  their  respective  claims. 

3.  That  the  Court  adjudge  whether  the  plaintiff  or  Theo¬ 
dore  M.  Dewey  is  entitled  to  the  proceeds  of  the  said  insur¬ 
ance  policy. 

4.  That  the  Court  discharge  the  defendant  from  all  lia¬ 
bility  in  the  premises  except  to  the  person  it  shall  adjudge 
entitled  to  the  said  proceeds  of  the  said  insurance  policy. 

5.  That  the  Court  award  to  the  defendant  its  costs  and 
attorneys’  fees. 

Filed  July  10, 1950 

73  Answer  to  Complaint  and  Counterclaim  for  Interpleader 

And  Cross-Claim  and  Counterclaim 

Ax s web  to  Complaint 

Comes  now  Theodore  M.  Dewey,  additional  party  defend¬ 
ant  pursuant  to  order  of  court  entered  herein  on  June  19, 
1950,  and  for  answer  to  the  complaint  filed  herein  and  to  the 
counterclaim  for  interpleader  filed  herein  represents  to  this 
Honorable  Court : 

1,  2  and  3.  This  defendant  admits  the  allegations  con¬ 
tained  in  paragraphs  1, 2  and  3  of  the  complaint. 

4.  This  defendant  admits  that  the  defendant,  National 
Life  Insurance  Company  of  Vermont  and  Theodore  Gibbs 
Dewey,  now  deceased,  entered  into  a  contract  of  insurance 
being  Policy  #26840,  in  the  sum  of  $10,000.00  on  the  life  of 
the  said  Theodore  Gibbs  Dewey  but  he  alleges  that  said  pol¬ 
icy  was  executed  on  or  about  December  18, 1886,  in  the  City 
of  Montpelier,  State  of  Vermont.  This  defendant 

74  denies  that  the  plaintiff,  Edward  B.  Dewey,  son  of 
the  said  Theodore  Gibbs  Dewey,  is  the  sole  benefid- 
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ary  named  in  the  said  policy  and  he  alleges  the  true  facts 
to  be  that  the  said  plaintiff,  Edward  B.  Dewey,  and  this  de¬ 
fendant,  Theodore  M.  Dewey  are  joint  beneficiaries,  share 
and  share  alike,  of  the  proceeds  of  said  policy  of  insurance. 

5.  This  defendant  admits  the  allegations  contained  para¬ 
graph  5  of  the  complaint. 

6.  This  defendant  alleges  that  he  is  without  information 
or  belief  concerning  the  truth  of  allegations  contained  in 
paragraph  6  of  the  complaint  and  that  he  can  neither  admit 
nor  deny  said  allegations. 

7.  Further  answering  the  allegations  of  said  complaint 
this  defendant  alleges  upon  information  and  belief  that  on 
or  about  the  20th  day  of  July,  1936,  the  said  Theodore  Gibbs 
Dewey,  then  the  insured  under  the  aforesaid  policy,  did  pur¬ 
port  to  request  defendant,  National  Life  Insurance  Com¬ 
pany  of  Vermont,  to  change  the  beneficiaries  under  said 
policy  as  aforesaid  from  plaintiff,  Edward  B.  Dewey,  and 
defendant,  Theodore  M.  Dewey,  jointly,  to  plaintiff,  Ed¬ 
ward  B.  Dewey,  as  sole  beneficiary  which  said  purported  re¬ 
quest  was  accepted  and  endorsed  upon  the  policy  by  defend¬ 
ant,  National  Life  Insurance  Company  of  Vermont  on  the 
10th  day  of  August,  1936,  but  said  purported  request  for 
change  of  beneficiary  was  void,  invalid  and  of  no  effect  for 
the  reason  that  said  Theodore  Gibbs  Dewey,  the  insured, 
was  of  unsound  mind  at  the  time  of  said  request  and  fur¬ 
ther  that  said  request  was  procured  by  the  undue  influence 
exerted  upon  said  Theodore  Gibbs  Dewey  by  the  plaintiff 
herein,  Edward  B.  Dewey,  his  servants,  agents  and  divers 
others  acting  in  his  behalf  and  for  the  further  reason  that 
said  purported  request  for  change  of  beneficiary  was  at¬ 
tempted  to  be  made  while  aforesaid  insured,  Theodore 
Gibbs  Dewey,  was  acting  under  divers  mistakes  of  fact 
with  respect  to  this  defendant,  Theodore  M.  Dewey  all  as 

more  particularly  set  out  in  the  cross-bill  and  coun- 
75  terclaim  incorporated  herein  as  a  part  of  this  answer 

and  therefore  that  said  purported  change  of  benefi¬ 
ciary  was  not  in  truth  and  in  fact  the  act  and  deed  of  said 
insured  Theodore  Gibbs  Dewey. 


Answer  to  Counterclaim  for  Interpleader 


1,  2,  3  and  4.  Tins  defendant  admits  the  allegations  con¬ 
tained  in  paragraphs  1,  2,  3  and  4  of  the  counterclaim  for 
interpleader  filed  herein  by  defendant,  National  Life  Insur¬ 
ance  Company  of  Vermont,  and  concurs  in  the  prayers 
thereof. 

Cross-claim  and  Counterclaim 

For  a  cross-claim  and  counterclaim  against  defendant, 
National  Life  Insurance  Company  of  Vermont,  and  plain¬ 
tiff,  Edward  B.  Dewey,  defendant,  Theodore  M.  Dewey, 
alleges : 

1.  That  on  the  24th  day  of  March,  1925,  one  Theodore  G. 
Dewey,  late  of  the  City  of  Washington  in  the  District  of  Co¬ 
lumbia,  deceased,  owned  and  held  a  policy  of  insurance  on 
his  life  issued  by  the  National  Life  Insurance  Company,  a 
corporation  organized  and  existing  by  law  and  having  its 
home  office  at  Montpelier,  in  the  County  of  Washington  and 
State  of  Vermont,  said  policy  being  numbered  26,840  and 
being  in  the  principal  sum  of  ten  thousand  dollars ;  that  in 
and  by  said  policy  and  as  a  part  thereof  as  of  the  26th  day 
of  March,  1925,  there  was  named  and  designated  as  bene¬ 
ficiaries  thereof  the  sons  of  said  insured,  namely,  the  plain¬ 
tiff,  Edward  Bradley  Dewey,  and  the  defendant,  Theodore 
Macrae  Dewey,  share  and  share  alike,  or  the  survivor. 

2.  That  said  Theodore  G.  Dewey  died  at  said  City  of 
Washington  on  the  18th  day  of  March,  1950,  leaving  said 
policy  of  insurance  in  full  force  and  effect  except  as  to  a 
purported  change  of  beneficiary  or  beneficiaries  thereof  as 
hereinafter  alleged. 

3.  That  this  defendant  is  informed  and  believes 
76  and  thereon  avers  that  on  or  about  the  20th  day  of 
July,  1936,  said  insured  Theodore  G.  Dewey  pur¬ 
ported  to  request  defendant,  National  Life  Insurance  Com¬ 
pany  of  Vermont,  to  change  the  designation  of  beneficiary 
or  beneficiaries  as  aforesaid  on  said  policy  from  “Edward 
Bradley  Dewey  and  Theodore  Macrae  Dewey,  share  and 
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share  alike,  or  the  survivor”  to  “Edward  Bradley  Dewey,” 
thereby  purporting  to  deprive  this  defendant  from  any  of 
the  proceeds  of  the  said  policy ;  but  that  at  the  time  of  mak¬ 
ing  the  purported  request  aforesaid  and  from  said  time  to 
the  time  of  his  death  said  Theodore  G.  Dewey  was  of  un¬ 
sound  mind  and  incapable  of  making  a  valid  deed  or  con¬ 
tract  and  the  purported  request  as  aforesaid  was  not  in 
truth  and  fact  the  act  and  deed  of  said  Theodore  G.  Dewey 
because  of  his  said  mental  incapacity ;  that  nevertheless  de¬ 
fendant,  National  Life  Insurance  Company  of  Vermont, 
without  knowledge  of  said  Theodore  G.  Dewey’s  mental  in¬ 
capacity  at  the  time  of  the  request  aforesaid  and  acting 
solely  upon  the  authority  of  said  invalid  request,  did  on  or 
about  the  10th  day  of  August,  1936,  in  accordance  with  the 
terms  of  said  policy,  endorse  thereon  the  change  of  bene¬ 
ficiary  as  purportedly  requested  by  said  Theodore  G. 
Dewey,  and  that  said  endorsement  being  predicated  upon 
such  invalid  request  was  and  is  null,  void  and  of  no  effect 
and  this  defendant  is  therefore  entitled  to  one-h&If  of  the 
proceeds  of  said  policy  as  co-beneficiary  with  plaintiff  ,  under 
the  pre-existing  valid  designation  of  beneficiaries. 

4.  That  this  defendant  is  informed  and  believes,  and 
thereon  so  avers  the  facts  to  be,  that  on  the  20th  day  of 
July,  1936,  at  said  City  of  Washington,  said  insured  was, 
and  for  some  time  prior  thereto  had  been,  in  feeble  health, 
both  mentally  and  physically,  and  thereby,  and  by  reason 
of  his  advanced  age,  was  susceptible  to  be  easily  misled  and 
influenced,  and  then  and  there  the  plaintiff-  Edward  B. 
Dewey,  and  his  servants,  agents  and  divers  others  acting 
in  his  behalf,  intending  to  take  advantage  of  the  said  con¬ 
dition  of  said  insured  and  to  alienate  him  from  his  son,  this 
defendant,  made  to  him,  said  insured,  divers  false 
77  and  fraudulent  representations  concerning  this  de¬ 
fendant  and  by  divers  false  and  malicious  statements 
and  conduct  to  and  toward  said  insured  and  divers  other 
persons  with  respect  to  this  defendant,  all  with  like  fraudu¬ 
lent  design  and  purpose  thereunto,  did  influence  and  in- 
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duce  said  insured  to  request  a  change  of  beneficiary  in  said 
policy  to  his  said  other  son,  plaintiff,  Edward  B.  Dewey, 
alone,  and  the  deletion  of  this  defendant  therefrom  as  bene¬ 
ficiary,  which  said  request  as  of  the  10th  day  of  August,  * 
1936,  as  provided  by  the  terms  of  said  policy,  was  granted 
by  said  insurer,  and  from  thence  to  and  including  the  time 
of  the  decease  of  said  insured  as  aforesaid,  by  divers  other 
false  and  fraudulent  representations  concerning  this  de¬ 
fendant  made  to  said  insured,  and  by  other  false  and  mali¬ 
cious  statements  and  conduct  to  and  toward  said  insured 
and  divers  other  persons  with  respect  to  this  defendant, 
with  like  fraudulent  design  and  purpose,  did  induce  and 
influence  said  insured  to  maintain  said  policy  with  the  bene¬ 
ficiary  thereof  so  changed  and  this  defendant  deleted  there¬ 
from  as  such  beneficiary  as  aforesaid,  and  said  policy  so 
remained  at  the  death  of  said  insured  as  aforesaid. 

5.  That  by  the  means  of  aforesaid,  and  by  divers  other 
means  to  this  defendant  at  present  unknown,  said  insured 
was  led,  instigated  and  induced  to  divers  mistakes  of  fact 
as  respects  this  defendant,  that  is  to  say,  that  he  believed, 
and  acted  upon  the  belief,  that  this  defendant  was  a  hypro- 
crite,  a  prevaricator,  a  selfish,  sneaking  and  untruthful  per¬ 
son,  by  reason  whereof  this  defendant  was  eliminated  as 
such  joint  beneficiary  of  said  policy  and  the  plaintiff  was 
unjustly  enriched  by  being  named  as  the  sole  beneficiary 
of  said  policy,  as  aforesaid,  and  said  policy  was  maintained 
in  said  form  to  and  including  the  death  of  said  insured,  as 
aforesaid ;  whereas  in  truth  and  in  fact  until  said  change  of 
beneficiary  and  the  acts  and  conduct  of  the  plaintiff,  his 
servants  and  agents  and  others  causing  it  as  aforesaid,  in¬ 
tended  and  designed  by  them  to  create  and  foster  such  mis¬ 
taken  beliefs,  and  the  mistakes  of  fact  aforesaid, 

78  there  was  and  had  been  no  breach  of  the  usual  and 
ordinary  relations  of  father  and  son  between  said 
insured  and  this  defendant  or  the  existence  of  any  relations 
of  a  character  in  any  way  tending  to  evidence  or  justify 
such  beliefs  by  said  insured  as  genuine  and  unmistaken  be¬ 
liefs. 
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6.  That  thereby  this  defendant  lost  and  was  deprived  of 
the  expectancy  as  snch  beneficiary  that  he  had  formerly 
had  and  wonld  have  continued  to  have,  and  at  the  death  of 
said  insured  would  have  realized,  but  for  the  fraud,  deceit, 
undue  influence  and  malicious  statements  and  conduct 
aforesaid  of  said  plaintiff,  Edward  B.  Dewey,  his  servants, 
agents  and  others  as  aforesaid,  and  the  mistakes  of  fact  of 
said  insured  as  aforesaid;  and  divers  other  damages  and 
injuries  said  plaintiff  did  then  and  there  inflict  upon  this 
defendant. 

i 

i 

Wherefore,  having  fully  answered  this  defendant  prays : 

1.  That  he  have  judgment  against  defendant,  National 
Life  Insurance  Company  of  Vermont,  for  one-half  the  pro¬ 
ceeds  of  said  insurance  policy  or  in  the  sum  of  Five  Thou¬ 
sand  Ninety-seven  Dollars  and  Seventy-nine  Cents  ($5,- 
097.79)  together  with  interest  and  costs. 

2.  That  the  prayers  of  plaintiff’s  complaint  be  denied  in  | 
so  far  as  they  are  inconsistent  with  the  claim  of  this  de¬ 
fendant. 

3.  And  for  such  other  and  further  relief  as  to  the  court 
may  seem  meet  and  proper. 

This  defendant  demands  a  jury  trial. 


Filed  Oct.  16, 1950 

84  Plaintiff's  Answer  to  Cross-claim  and 

Counter-claim  of  Defendant  Theodore  M.  Dewey 

First  Defense 

The  cross-claim  and  counter-claim  of  the  defendant, 
Theodore  M.  Dewey  fails  to  state  a  claim  against  the  plain¬ 
tiff  and  defendant,  National  Life  Insurance  Company  of 
Vermont,  or  either  of  them,  upon  which  relief  can  be 
granted. 

Second  Defense 

1.  Plaintiff  admits  the  allegations  of  paragraph  1. 

2.  Plaintiff  denies  that  the  change  of  beneficiary  or  bene¬ 
ficiaries  referred  to  in  paragraph  2  was  not  in  full  force 
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and  effect  on  March  18,  1950,  but  admits  the  remaining 
allegation  of  paragraph  2. 

3.  Plaintiff  denies  the  allegations  of  paragraph  3,  except 
he  admits  that  the  insured  changed  his  designation  of  bene¬ 
ficiaries  and  designated  plaintiff  as  the  sole  beneficiary  of 
the  proceeds  of  the  insurance. 

4,  5  and  6.  Plaintiff  denies  the  allegations  of  paragraphs 

4,  5  and  6,  and  says  the  defendant,  Theodore  M. 
85  Dewey,  by  reason  of  his  own  conduct  lost  his  father’s 
favor  and  his  father  excluded  him  as  a  beneficiary  of 
the  insurance  involved,  and  the  plaintiff  by  reason  of  his 
conduct  remained  in  his  father’s  favor  and  his  father  des¬ 
ignated  him  as  the  sole  beneficiary  of  the  insurance  in¬ 
volved. 


86  Filed  Oct  16  1950 

Amended  Answer  of  National  Life  Insurance  Company 
of  Vermont  to  Cross  Claim  and  Counterclaim  of 
i  Theodore  M.  Dewey 

The  answer  of  the  defendant,  National  Life  Insurance 
Company  of  Vermont  to  the  cross  claim  and  counterclaim 
herein  filed  by  the  defendant,  Theodore  M.  Dewey,  respect¬ 
fully  shows  to  the  Court  as  follows : 

1  and  2.  The  allegations  of  paragraphs  1  and  2  are  ad¬ 
mitted. 

!  3.  This  defendant  admits  that  on  or  about  July  20, 1936, 
the  deceased,  Theodore  Gibbs  Dewey,  requested  this  de¬ 
fendant  to  change  the  beneficiary  under  said  policy  to  “Ed¬ 
ward  B.  Dewey.”  This  defendant  is  without  sufficient  infor¬ 
mation  or  knowledge  as  to  the  other  allegations  contained 
in  paragraph  3  either  to  admit  or  deny  the  same. 

4, 5  and  6.  This  defendant  is  without  sufficient  information 
or  knowledge  as  to  the  allegations  contained  in  paragraphs 
4,  5  and  6  either  to  admit  or  deny  the  same. 

Further  answering,  this  defendant  states  that  the  Chan¬ 
cellor  of  the  Washington  County  Court,  State  of  Vermont, 
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issued  an  injunction  against  this  defendant,  enjoining  it 
from  paying  any  part  of  the  avails  of  the  said  insurance 
policy  to  the  defendant  in  that  action,  Edward  B. 
87  Dewey,  or  to  any  one  on  his  behalf,  copy  of  said  in¬ 
junction  being  attached  to  this  defendant’s  answer 
to  complaint  and  counterclaim  for  interpleader  and  prayed 
to  be  incorporated  herein  and  made  a  part  hereof. 


88  Filed  Oct  16  1950 

Pretrial  Proceedings 
Statement  of  Nattjbe  of  Case  : 

Action  on  insurance  policy. 

Plaintiff  alleges  that  he  is  beneficiary  of  an  insurance 
policy  for  $10,000.00  issued  on  the  life  of  Theodore  Gibbs 
Dewey,  that  Theodore  Gibbs  Dewey  died  on  March  18, 
1950,  that  policy  was  then  in  force ;  that  proof  of  death  was 
submitted  to  defendant  by  whom  the  policy  had  been  issued, 
and  payment  refused.  Plaintiff  claims  $10,000.00  plus  inter¬ 
est  from  May  3, 1950  and  costs. 

Defendant  admits  the  issuance  of  the  policy,  the  death 
of  the  insured  and  that  plaintiff  is  beneficiary  of  the  policy 
and  asserts  defendant  has  failed  to  pay  because  Theodore 
M.  Dewey  has  also  made  demand  for  payment  of  the  pro¬ 
ceeds  of  the  policy.  Defendant  filed  a  counterclaim  for  in¬ 
terpleader  and  Theodore  M.  Dewey  has  been  made  an  addi¬ 
tional  party  defendant.  Defendant  asserts  it  holds  the  pro¬ 
ceeds  of  the  policy  in  the  amount  of  $10,195.57. 

The  additional  defendant,  Theodore  M.  Dewey,  says  by 
way  of  counterclaim  and  crossclaim  that  in  the  year  1929 
plaintiff  and  defendant,  Theodore  M.  Dewey,  were  named 
as  joint  beneficiaries  under  said  policy;  that  in  the  year 
1936  a  purported  change  of  beneficiary  was  made  whereby 
defendant — Theodore  M.  Dewey’s  name  was  deleted,  and 
plaintiff’s  name  was  listed  as  sole  beneficiary.  Defendant 
Dewey  maintains  that  the  purported  change  of  beneficiary 


896 


is  a  nullity;  that  at  the  time  of  the  purported  change  the 
insured  was  not  of  sound  mind  or  of  sufficient  mind  to  effect 
said  change ;  that  the  purported  change  of  beneficiary  was 
brought  about  by  undue  influence  exercised  on  the  insured 
by  plaintiff  and/or  Selma  0.  Sinclair,  now  Selma  Sinclair 
Dewey.  Defendant  Dewey  further  claims  that  the  purported 
change  of  beneficiary  was  executed  while  insured 
89  was  under  a  mistake  of  fact  which  vitiated  the  pur¬ 
ported  change.  Defendant  Dewey  claims  one  half  of 
the  proceeds  or  $5,097.79,  plus  interest  and  costs. 

Defendant,  Insurance  Company,  asserts  that  it  has  been 
restrained  from  making  any  payment  to  plaintiff  until  fur¬ 
ther  order  of  the  Court  by  the  Chancery  Court  of  Wash¬ 
ington  County,  State  of  Vermont.  This  is  admitted  by  the 
other  parties. 

Plaintiff  denies  that  the  purported  change  of  beneficiary 
in  1936  was  a  nullity,  and  plaintiff  denies  that  the  insured 
was  of  unsound  mind  at  the  time  of  said  change,  denies  that 
any  undue  influence  was  exercised  by  plaintiff  and/or  Selma 
Sinclair  Dewey  and  denies  that  the  purported  change  was 
made  under  mistake  of  fact. 

i  Stipulations:  By  agreement  of  counsel  for  the  respec¬ 
tive  parties,  present  in  Court,  it  is  ordered  that  the  subse¬ 
quent  course  of  this  action  shall  be  governed  by  the  follow¬ 
ing  stipulations  unless  modified  by  the  Court  to  prevent 
manifest  injustice : 

i  It  is  stipulated  that  the  insurance  policy  sued  on  may  be 
introduced  without  formal  proof. 

It  is  further  stipulated  that  this  action  is  to  be  tried  with 
Caveat  Proceedings  in  Admn.  75468  on  Dec.  4, 1950. 

It  is  also  stipulated  that  the  defendant  Ins.  Co.  will  pro¬ 
duce  the  insurance  policy,  all  changes  of  beneficiary,  appli¬ 
cations  and  endorsements  and  proofs  of  death,  and  that 
after  trial  these  papers  will  be  returned  to  said  company. 

It  is  stipulated  that  the  depositions  taken  in  one  proceed¬ 
ing  may  be  used  in  the  other,  the  two  proceedings  being 
this  action  and  Admn.  75468. 
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The  counter-claimant,  Theodore  M.  Dewey,  is  to  give  a 
bond  herein  or  put  up  cash  bond  in  the  amount  of  $250.00 
for  costs,  being  a  non-resident, 

Dated  October  16,  1950  Buraita  Shelton  Matthews, 

within  10  days.  Pretrial  Justice. 


90  Filed  Oct  20  1950 

Supplement  to  Pretrial  Proceedings 

Upon  consideration  of  the  plaintiff’s  oral  motion  made 
in  open  court  at  the  time  of  the  pretrial  hearing  in  the 
above-entitled  action  to  strike  out  the  demand  for  a  jury 
trial  filed  herein  by  the  defendant,  Theodore  M.  Dewey,  it 
is,  by  the  court,  this  20th  day  of  October,  1950,  adjudged  as 
follows:  that  the  demand  of  the  defendant,  Theodore  M. 
Dewey,  for  a  jury  trial  be  and  the  same  is  hereby  stricken, 
subject  to  the  decision  of  the  trial  judge  as  to  whether  he 
wishes  an  advisory  verdict 

It  is  further  ordered  that  the  plaintiff  be  and  he  is  here¬ 
by  authorized  to  amend  his  complaint  by  amending  the  ad 
damnum  clause  from  Ten  Thousand  Dollars  ($10,000)  to 
Ten  Thousand  One  Hundred  Ninety-Five  and  57/100  Dol¬ 
lars  ($10,195.57)  with  interest  from  May  3,  1950,  and  costs 
and  the  plaintiff  or  his  counsel  of  record  is  hereby  author¬ 
ized  to  alter  accordingly  the  plaintiff’s  complaint  filed 
herein. 

Dated  October  20th,  1950  Bumita  Shelton  Matthews, 

Pretrial  Judge 


92  Filed  Mar  19,  1951 

Order 

This  action  came  on  to  be  heard  upon  the  oral  motion 
of  plaintiff  made  in  open  court  and  upon  the  consent  there¬ 
to  by  counsel  for  the  additional  party  defendant  and  cross- 
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claimant,  and  upon  consideration  thereof  it  is,  by  the  Court, 
this  19th  day  of  March,  1951, 

ORDERED  that  defendant,  National  Life  Insurance  Com¬ 
pany  of  Vermont,  pay  into  the  registry  of  this  Court  the 
proceeds  of  a  life  insurance  policy  No.  26840  issued  by  it 
upon  the  life  of  Theodore  G.  Dewey,  deceased,  amounting  to 
Ten  Thousand  One  Hundred  Ninety-five  Dollars  and  Fifty- 
seven  Cents  ($10,195.57),  with  six  (6)  per  cent  interest 
thereon  from  May  3, 1950,  to  the  date  of  such  payment,  and 
upon  the  payment  aforesaid  the  National  Life  Insurance 
Company  of  Vermont,  a  corporation,  be,  and  it  hereby  is, 
dismissed  as  a  party  to  this  action. 
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(Excerpt  from  Docket  Entries) 

1951 

March  29 

1  Deposited  in  Registry  by  Nat’L  Life  Ins.  Co.  of  Vermont 
pursuant  to  order  of  Court  filed  3-19-51,  $10,827.70. 


94  Filed  Apr  16,  1951 

Findings  of  Fact  and  Conclusions  of  Law 

This  cause  came  on  to  be  heard  at  this  term  upon  the 
pleadings,  the  evidence  and  the  argument  of  counsel,  where¬ 
upon  the  Court  this  16th  day  of  April,  1951,  enters  the  fol¬ 
lowing: 

Findings  op  Fact 

1.  On  December  18,  1886  the  National  Life  Insurance 
Company,  upon  the  application  of  Theodore  G.  Dewey,  is¬ 
sued  a  policy  of  life  insurance  to  him  No.  26840  upon  the 
life  of  said  Theodore  G.  Dewey  in  the  sum  of  Ten  Thousand 
Dollars  ($10,000.00),  naming  as  beneficiaries  his  executors, 
administrators  and  assigns. 

I  2.  On  March  26, 1925,  at  the  request  of  the  insured,  Theo¬ 
dore  G.  Dewey,  the  beneficiaries  of  said  policy  were  changed 
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to  insured’s  sons,  Edward  Bradley  Dewey  and  Theodore 
Macrae  Dewey,  share  and  share  alike,  or  the  survivor. 

3.  One  of  said  sons,  Edward  B.  Dewey,  and  one  Selma 
Sinclair  Dewey,  the  wife  of  said  Edward  B.  Dewey,  did  by 
fraud  and  deceit  exercise  and  exert  upon  the  insured,  Theo¬ 
dore  G.  Dewey,  an  undue  influence  causing  him  to  believe 
that  his  other  son,  Theodore  M.  Dewey,  was  unfilial,  disso¬ 
lute,  a  hypocrite  and  prevaricator,  a  selfish,  sneaking  and 
untruthful  person,  and  as  a  direct  result  of  the  aforesaid 
fraud,  deceit  and  undue  influence  exercised  upon  him  the 
insured,  Theodore  G.  Dewey,  did  on  July  20,  1936  request 

the  National  Life  Insurance  Company  to  change  the 
85  designation  of  beneficiary  of  the  aforesaid  policy 
to  his  son,  Edward  Bradley  Dewey,  alone  thereby 
excluding  his  son,  Theodore  Macrae  Dewey,  and  in  com¬ 
pliance  with  said  request  of  the  insured  the  National  Life 
Insurance  Company  did,  on  August  10,  1936,  change  the 
beneficiary  of  said  policy  to  Edward  Bradley  Dewey  alone. 

4.  The  request  for  change  of  designation  of  beneficiary 
dated  July  20, 1936  referred  to  in  finding  No.  3  was  not  the 
free  act  and  deed  of  the  insured,  Theodore  G.  Dewey,  but 
was  the  act  of  Edward  B.  Dewey  and  his  wife,  Selma  Sinclair 
Dewey,  committed  by  fraud,  deceit  and  undue  influence  ex¬ 
ercised  upon  the  insured,  Theodore  G.  Dewey. 

5.  Said  Edward  B.  Dewey  and  Selma  Sinclair  Dewey,  his 
wife,  continued  to  exercise  fraud,  deceit  and  undue  influence 
upon  the  insured,  Theodore  G.  Dewey,  continuously  from 
prior  to  July  20, 1936  until  the  date  of  the  death  of  insured 
Theodore  G.  Dewey,  so  that  at  no  time  subsequent  to  the 
purported  change  of  beneficiary  referred  to  in  finding  No.  3 
above  was  the  mind  of  said  insured,  Theodore  G.  Dewey, 
free  and  independent  of  said  fraud,  deceit  and  undue  in¬ 
fluence  and  capable  of  executing  any  change  in  the  designa¬ 
tion  of  beneficiary  other  than  that  referred  to  in  finding  No. 
3  above. 

6.  At  the  time  of  the  purported  request  by  insured,  Theo¬ 
dore  G.  Dewey,  for  change  of  designation  of  beneficiary 
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dated  July  20, 1936,  referred  to  in  finding  No.  3  above,  said 
insured  was  induced  to  request  the  change  of  designation  of 
beneficiary  as  aforesaid  by  certain  mistakes  of  fact,  to-wit 
that  his  son,  Theodore  Macrae  Dewey,  was  a  hypocrite,  a 
prevaricator,  a  selfish,  sneaking  and  untruthful  person, 
when  in  truth  and  fact  said  Theodore  Macrae  Dewey  was  in 
all  respects  a  worthy  son,  and  had  said  insured  not  been 
under  said  mistakes  of  fact  he  would  not  have  requested  a 
change  of  beneficiary  excluding  his  said  son,  Theodore 
Macrae  Dewey,  from  the  benefits  of  said  policy,  and  said 
mistakes  of  fact  continued  in  the  mind  of  said  insured  from 
prior  to  July  20, 1936  to  the  time  of  said  insured’s  death. 

7.  The  insured,  Theodore  G.  Dewey,  died  on  March  18, 
1950,  at  which  time  said  insurance  policy  was  in  full  force 
and  effect,  all  premiums  provided  for  therein  having  been 
duly  paid. 

96  8.  The  aggregate  proceeds  payable  under  said  pol¬ 

icy  amount  to  $10,195.57,  and  proper  proofs  of  death 
have  been  filed  with  the  National  Life  Insurance  Company, 
and  Edward  B.  Dewey  has  made  claim  upon  said  Company 
for  the  payment  of  this  full  sum  to  him.  Said  Theodore 
Macrae  Dewey  has  made  claim  upon  said  Company  for  the 
payment  of  one-half  of  said  proceeds  to  him.  This  suit  was 
filed  by  Edward  B.  Dewey  against  the  National  Life  In¬ 
surance  Company,  and  said  Company  has  filed  its  counter¬ 
claim  for  the  interpleader  between  both  claimants  asserting 
that  said  Company  is  uncertain  as  to  whom  the  proceeds 
of  said  insurance  policy  should  be  paid.  Both  claimants 
have  impleaded  their  claims. 

9.  The  insured,  Theodore  G.  Dewey,  at  the  time  of  the 
purported  request  for  change  of  designation  of  beneficiary 
dated  July  20, 1936,  was  of  sound  mind. 

Conclusions  of  Law 

1.  The  additional  defendant  and  cross-claimant,  Theo¬ 
dore  M.  Dewey,  as  a  beneficiary  under  a  prior  designation 
of  beneficiary  has  a  right  in  this  Court  to  contest  the  pur- 
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ported  change  of  beneficiary  executed  on  August  10,  1936 
pursuant  to  a  request  for  such  change  purportedly  made  by 
the  insured  on  July  20,  1936  upon  the  ground  that  said 
purported  request  was  obtained  by  fraud,  deceit  and  undue 
influence,  and  that  the  insured  made  such  purported  re¬ 
quest  as  a  result  of  mistakes  of  fact. 

2.  The  request  for  change  of  beneficiary  dated  July  20, 
1936  was  not  the  act  and  deed  of  the  insured,  Theodore  G. 
Dewey,  but  was  the  act  of  Edward  B.  Dewey  and  Selma  Sin¬ 
clair  Dewey,  his  wife,  resulting  from  fraud,  deceit  and  un¬ 
due  influence  exercised  upon  the  insured,  Theodore  G. 
Dewey,  by  them,  and  the  purported  change  of  beneficiary 
dated  August  10,  1936  is  void  and  of  no  effect. 

3.  The  designation  of  beneficiary  executed  at  the  request 
of  the  insured,  Theodore  G.  Dewey,  on  March  26,  1925, 
designating  as  the  beneficiaries  of  said  policy  his  sons,  Ed¬ 
ward  Bradley  Dewey  and  Theodore  Macrae  Dewey,  share 
and  share  alike,  or  the  survivor,  was  still  in  full  force  and 
effect  at  the  time  of  the  death  of  the  insured  on  March 

18, 1950. 

97  4.  At  the  time  of  the  purported  request  for  change 

of  beneficiary  executed  by  the  insured  on  July  20, 
1936  said  insured  was  induced  to  make  such  request  by 
mistakes  of  fact  concerning  his  son,  Theodore  Macrae 
Dewey,  which  vitiated  the  said  purported  request  for  change 
of  designation  of  beneficiary  and  the  designation  of  bene¬ 
ficiary  executed  on  August  10,  1936  was,  therefore,  null 
and  void  and  the  designation  of  beneficiary  executed  on 
March  26, 1925  remained  in  full  force  and  effect  at  the  time 
of  the  death  of  the  insured  on  March  18,  1950. 

5.  That  the  cross-claimant,  Theodore  Macrae  Dewey,  is 
entitled  to  one-half  of  the  aggregate  proceeds  of  said  in¬ 
surance  policy  and  that  the  claimant,  JEdward  Bradley 
Dewey,  is  entitled  to  the  remainder  of  the  proceeds  of  said 
policy  after  payment  of  the  costs  of  this  proceeding  out  of 
the  share  of  said  Edward  Bradley  Dewey. 
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99  Filed  Apr  16,  1951 

Judgment 

This  action  came  on  to  be  heard  on  January  3, 1951,  upon 
the  pleadings,  the  evidence  and  the  argument  of  counsel,  and 
upon  consideration  thereof  it  is,  by  the  Court,  this  16th  day 
of  April,  1951, 

Adjudged,  Ordered  and  Decreed  that  Theodore  M.  Dewey, 
additional  party  defendant  and  cross-claimant,  recover  out 
of  the  funds  deposited  into  the  registry  of  this  Court  by 
defendant,  National  Life  Insurance  Company  of  Vermont, 
in  compliance  with  the  order  of  Court  entered  herein  on  the 
19th  day  of  March,  1951,  the  sum  of  Five  Thousand  Ninety- 
seven  Dollars  and  Seventy-nine  Cents  ($5,097.79),  plus  one- 
half  of  the  interest  paid  into  the  registry  of  the  Court  by 
said  defendant  insurance  company.  And  it  is  further 
!  Adjudged,  Ordered  and  Decreed  that  said  Theodore  M. 
Dewey,  additional  party  defendant  and  cross-claimant,  re¬ 
cover  of  plaintiff,  Edward  B.  Dewey,  his  costs  of  this  action 
and  that  he  have  execution  therefor. 


100  Filed  Apr  16, 1951 

Notice  of  Appeal 

Notice  is  hereby  given  this  16th  day  of  April,  1951,  that 
the  plaintiff,  Edward  B.  Dewey  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  from 
the  judgment  of  this  Court  entered  on  the  16th  day  of  April, 
1951  in  favor  of  the  additional  party  defendant  and  cross- 
claimant,  Theodore  M.  Dewey  against  said  plaintiff,  Edward 
B.  Dewey,  awarding  Five  Thousand  Ninety-seven  and  79/ 
100  ($5,097.79)  Dollars  plus  interest  and  costs  to  the  addi¬ 
tional  party  defendant  and  cross-claimant,  Theodore  M. 
Dewey. 


903 


Excerpts  from  Proceedings 

2  The  Court :  The  arguments  to  the  jury,  as  I  point¬ 
ed  out  the  other  day,  are  sufficient  for  my  purposes 

in  the  Insurance  case. 

Mr.  Hilland :  I  did  want  to  repeat  that  fraud,  deceit  and 
undue  influence  were  not  sufficiently  shown,  and  to  urge  upon 
the  Court  at  any  event  not  sufficient  evidence  of  fraud,  deceit 
and  undue  influence.  When  Your  Honor  asked  Mr.  Clark 
what  evidence  there  was  of  fraud,  deceit  and  undue  influ¬ 
ence,  he  pointed  out  two  things :  one  was  that  early  in  1935 
the  testator  told  caveator  that  Selma  0.  Sinclair  had  told 
him,  the  testator,  that  caveator  didn’t  care  anything  for  him, 
only  for  his  money. 

3  Now,  that  is  not  evidence  of  fraud  and  undue  in¬ 
fluence,  or  for  any  other  purpose  under  the  Throck¬ 
morton  v.  Holt.  It  is  not  admissible  for  any  purpose  except 
to  show  a  state  of  mind.  Of  course  Your  Honor  did  not  so 
instruct  the  jury. 

I  will  urge  upon  you  that  throughout  the  case,  Your 
Honor  refused  to  apply  Throckmorton  v.  Holt  and  Taylor 
v.  Young.  Not  only  when  I  urged  them  upon  you,  but  Mr. 
Clark  also  brought  them  to  Your  Honor’s  attention.  I  think 
Your  Honor  is  clearly  in  error.  I  think  Your  Honor  must 
eliminate  that  from  the  case  entirely,  as  far  as  fraud,  deceit 
and  undue  influence  is  concerned.  There  just  isn’t  any  evi¬ 
dence  of  any  of  those  issues. 

Another  incident  Mr.  Clark  urged  or  alleged  occurred  in 
1933,  when  caveatee  went  to  the  safe  deposit  department 
of  the  Union  Trust  Company,  he  said  one  of  the  attendants 
there  told  him  his  brother  Theodore  had  tried  to  get  in  his 
brother’s  box,  because  he  had  no  power  of  attorney  or  key, 
or  both,  and  Edward  Dewey  said  he  had  so  informed  his 
father;  that  somebody  simply  told  him  that.  There  is  no 
evidence  that  it  wasn’t  so,  that  the  attendant  did  not  tell 
him  that ;  that  he  had  lied  and  deceived  his  father.  Assum¬ 
ing  you  give  full  credence  to  that,  it  still  is  not  any  evidence 
of  fraud  and  deceit  and  undue  influence,  in  connection  with 
the  change  of  insurance  in  July  or  August,  1936,  or  the  exe¬ 
cution  of  the  will  in  October,  1936. 


Those  were  the  only  things  to  which  Mr.  Clark  could 
point  out  when  Your  Honor  pinned  him  down.  That 

4  simply  does  not  make  out  a  case  of  fraud  or  deceit ;  it 
does  not  make  out  a  case  of  even  of  suspicion  or  possi¬ 
bility,  either  of  which  would  have  been  insufficient.  It  falls 
far  short  of  the  requirement  in  all  cases,  that  fraud,  deceit 
and  undue  influence  must  be  proved  by  clear  and  convincing 
evidence.  There  just  is  a  total  absence  in  this  case  of  any 
clear  and  convincing  evidence  as  set  down  by  that  standard 
in  this  case. 

So  now  the  first  proposition  is*,  that  first  of  all,  the  only  is¬ 
sues  left  in  are  fraud,  deceit  and  undue  influence,  and  there  is 
no  evidence  of  any  of  those.  You  can  say  there  is  evidence  of 
fraud,  deceit  and  undue  influence  but  they  do  not  constitute 
grounds  for  canceling  and  setting  aside  and  vacating  this 
change  of  beneficiary.  The  only  ground  on  which  it  could  be 
done  is  on  the  ground  of  mental  incapacity  of  the  insured, 
Commander  Dewey,  at  the  time  of  the  change  of  beneficiary. 
In  other  words,  if  the  lack  of  mental  capacity  were  charged 
and  the  Court  could  so  declare  on  that  ground,  but  there  is  no 
ground  on  which  the  change  could  be  declared  voidable, 
whether  on  fraud  and  deceit,  duress  and  coercion,  or  undue 
influence,  anything  of  that  sort;  and  the  theory  is  on  all 
the  cases  that  the  beneficiary  designated  in  the  insurance 
policy  does  not  have  any  vested  property  right  protectable 
by  the  Court  where  the  insured  has  the  right  to  change  to 
change  the  beneficiary. 

5  Now,  that  is  the  kind  of  case  you  have  here.  The 
insured  had  taken  out  this  policy  of  insurance  him¬ 
self  ;  there  is  no  evidence  that  anyone  but  himself  applied 
for  it,  no  evidence  that  anybody  but  he  paid  for  it ;  he  made 
no  contract  with  his  son  Theodore  to  retain  him  for  all 
time  as  a  beneficiary — there  is  no  vested  right  in  Theodore. 

Your  Honor,  this  a  plain  case  where  the  insured  takes 
out  a  policy  at  his  own  expense  and  reserving  the  right  to 
change  the  beneficiary.  Under  those  circumstances,  Your 
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Honor,  after  he  designated  the  beneficiary  the  beneficiary 
had  no  vested  property  right  protectable  by  the  courts. 

In  the  state  decisions  there  are  two  lines  of  cases.  There 
is  an  annotation  on  the  subject  in  105  A.L.R.,  at  page  950. 

Now,  page  951  covers  the  cases  involving  mental  incom¬ 
petency,  and  there  the  courts  are  unanimous,  holding  that 
a  change  of  request  of  beneficiary  of  one  lacking  mental  ca¬ 
pacity  is  wholly  void.  There  certainly  seems  to  be  no  ques¬ 
tion  of  that. 

Now  it  comes  to  a  change  by  one  designated  the  bene¬ 
ficiary  and  later  dropped  (reading) ;  that  change  was  pro¬ 
cured  by  fraud  practiced  upon  the  insured.  There  is  a  pro¬ 
vision  in  the  state  authorities,  957  of  this  annotation,  where 
the  author  states : 

“The  courts  are  not  in  agreement  as  to  whether  or  not 
a  change  of  beneficiary  may  be  set  aside  on  the  ground  of 
fraud  practiced  in  the  procurement  of  the  change. 
6  •  •  *  Where  a  policy  of  insurance  reserves  the  right 

to  change  beneficiaries  to  the  insured,  or  such  right 
is  reserved  to  the  insured  by  the  rules  or  by-laws  of  the 
association  issuing  his  benefit  certificate,  the  original  bene¬ 
ficiary  has  no  vested  interest  in  the  proceeds  of  the  policy  or 
certificate,  and  is  therefore  not  entitled  to  complain  that 
a  change  of  beneficiary  was  procured  through  fraud  exer¬ 
cised  upon  the  insured.  ’  ’ 

Citing  four  Alabama  cases,  two  California  cases;  Ten¬ 
nessee,  Texas,  and  Washington. 

Then  the  author  goes  on  to  say:  (This  is  in  Slaughter  vs. 
Grand  Lodge,  192  Alabama  301,  68  Southern  367) — it  is 
said: 

“While  a  beneficiary  without  a  vested  interest  as  stated 
may  invoke  judicial  action  to  adjudge  the  want  of  mental 
capacity  in  the  insured  to  change  the  beneficiary — thus  ques¬ 
tioning  the  power  of  the  insured  to  engage  with  the  society 
or  association,  for  the  disposition,  upon  the  death  of  the 
insured,  of  the  proceeds  of  the  insured’s  bounty,  yet  such  a 
beneficiary  cannot  invoke  the  courts  to  annul  the  change  of 


beneficiary  made  by  the  insured  during  bis  lifetime,  on  the 
ground  of  fraud  practiced  upon  him.” 

Then  is  briefed  the  other  Alabama  cases,  State  of  Wash¬ 
ington  case,  and  the  Texas  case.  And  then,  the  author 
states : 

7  “However,  some  courts  are  of  the  opinion  that, 
irrespective  of  the  fact  that  the  original  beneficiary 

has  no  vested  interest  in  a  policy  or  certificate,  he  may 
avoid  a  change  of  beneficiary  brought  about  by  fraud  prac¬ 
ticed  upon  the  insured.  ’  ’ 

Citing  Georgia,  Kansas,  Kentucky,  Missouri,  Massachu¬ 
setts,  New  York  and  Tennessee,  and  they  are  briefed. 

Now,  the  Federal  rule,  I  think,  is  well  settled. 

I  shall  read  to  Your  Honor  Morgan  v.  Penn  Mutual  Life 
Insurance  Company,  94  Fed.  2d  129 : 

From  page  130, 1  shall  read,  under  the  sections  numbered 
2  and  3 : 

“As  has  been  observed  the  policy  reserved  the  right 
to  change  the  beneficiary,  and  it  is  also  reserved  to  him  the 
right  of  assignment.  There  is  no  claim  that  the  plaintiff 
as  beneficiary,  with  the  knowledge  of  the  company  or  other¬ 
wise,  paid  any  part  of  the  premium,  nor  that  by  contract 
with  the  insured  she  had  acquired  a  vested  right  in  the  in¬ 
surance  policy  with  knowledge  of  the  company.  Where  no 
right  is  reserved  in  the  policy  to  change  the  beneficiary  with¬ 
out  his  consent,  the  policy  confers  immediately  upon  its 
issue  a  vested  right  in  the  beneficiary  that  cannot  be  defeated 
by  assignment  or  transfer  without  his  consent,  but  it  is 
equally  well  settled  by  controlling  authority  in  the 

8  national  courts  that,  where  the  policy  by  its  terms 
gives  the  insured  the  right  to  change  the  beneficiary 

or  assign  the  policy,  the  beneficiary  takes  only  a  contingent 
interest  therein  in  the  nature  of  an  expectancy.” 

Citing  Supreme  Council  of  Royal  Arcanum  vs.  Behrend,  . 
247  U.  S.  394,  38  Supreme  Court  522,  524 — which  is  a  case 
in  this  district,  Eighth  Circuit,  62  Law  Edition  1182,  1 
A.L.R.  966;  Self  v.  New  York  Life  Insurance  Company, 
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Eighth  Circuit,  56  Fed.  2d  364,  366;  Kincaid  v.  New  York 
Life  Insurance  Company,  Fifth  Circuit,  66  Fed.  2d  268; 
Southern  Lumber  Company  v.  Pearce,  Fifth  Circuit,  60 
Fed.  2d  477 ;  Donnelly  v.  Northwestern  Life  Insurance  Com¬ 
pany,  Fifth  Circuit,  59  Fed.  2d  46;  McKinnie  v.  Fidelity 
Mutual  Life  Insurance  Company,  270  Missouri,  305,  193 
Southwestern  564,  566;  Roseman  v.  Travelers’  Insurance 
Company,  127  Maryland  689, 95 — 

The  Court:  (Interposing)  Let  me  ask  you  this,  and  you 
both  at  the  same  time :  I  suppose  there  is  no  dispute  about 
this  proposition,  that  where  the  insured  has  reserved  the 
right  to  change  his  beneficiary  there  is  no  vested  interest  in 
that  policy  by  any  beneficiary  he  has  named — period.  Don’t 
go  on  from  there.  No  vested  right.  There  is  no  dispute  about 
that? 

Mr.  Hilland :  I  would  go  this  far :  Until  the  death  of  the 
insured.  During  the  life,  there  is  no  vested  interest. 
9  The  Court:  Mr.  Hilland,  have  you  found  any  fed¬ 

eral  case  in  which  the  issue  of  undue  influence  or 
fraud  was  the  basis  of  the  court’s  intervention  was  sought? 

Mr.  Hilland:  No,  Your  Honor. 

The  Court :  So  it  seems  to  me,  there  is  no  federal  rule  on 
the  question  which  is  really  before  us,  namely,  even  in  the 
absence  of  a  vested  interest,  whether  undue  influence  can 
operate  to  bring  about  a  rescinding  of  a  change  of  benefi¬ 
ciary. 

I  haven’t  given  this  the  time  and  thought  that  you  two  gen¬ 
tlemen  have,  but  I  have  read  a  number  of  cases,  and  the 
A.L.R.  discussion  and  the  American  Jurisprudence  discus¬ 
sion,  and  my  law  clerk  has  read  more  than  I  have. 

And  I  come  up  with  this:  There  is  no  federal  law  on 
th»,  subject,  and  the  state  cases  are  perhaps  as  evenly 
divided  or  even,  in  numbers,  are  on  the  side  of  the  proposi¬ 
tion  that  the  courts  may  intervene  to  rescind  the  change 
when  brought  about  by  fraud. 

Mr.  Clark:  Not  what  was  done  in  those  cases;  not  re¬ 
scinded.  In  Massachusetts,  for  instance,  there  was  some 
novel  procedure  declaring — 


The  Court  (Interposing) :  I  don’t  think  novel.  The  cases 

I  have  read  are  recision  cases  and  the  proceeds  had  already- 
been  paid  to  the  favored  beneficiary. 

Mr.  Clark:  I  think  there  is  no  question  that  the  federal 
courts  have  laid  down  the  principle,  that  the  beneficiary 
under  this  case  has  no  vested  interest.  That  is  the 
10  basis  of  establishing  the  principle  upon  which  he  has 
no  right,  no  standing  in  court. 

The  Court :  The  Morgan  vs.  Penn  Mutual  case  and  neither 
represented  the  second  stage. 

Now,  this  Court  is  being  asked  to  take  the  position,  that  even 
though  he  had  no  vested  right,  no  vested  interest  there  was 
an  equitable  right  to  be  protected,  and  I  frankly  say  this, 
at  this  stage,  and  I  will  hear  you  further  on  the  matter  if 
you  wish,  I  am  of  opinion  that  there  was  fraud  in  this 
defendant  and  there  was  undue  influence,  and  that  it  began 
at  some  earlier  date,  perhaps  as  early  as  1933,  and  that  it 
continued  to  exist  until  the  day  Commander  Dewey  died. 

And  among  other  reasons,  I  don’t  have  in  mind  all  of 
them,  referred  to  as  the  trial  concluded,  of  these  circum¬ 
stances — and  I  say  again  what  I  have  said  a  time  or  two 
during  the  trial,  in  my  opinion  you  may  have  got  to  take 
this  entire  course  of  conduct  over  a  period  of  years,  before 
and  after  the  date  this  will  was  made,  and  the  circumstances 
from  which  inferences  may,  as  a  matter  of  law,  be  drawn. 
Those  that  come  to  my  mind  right  now  are  these :  It  seemed 
to  me  rather  clear  from  the  evidence  that  up  until  a  period 
in  either  1934  or  1935 — I  have  forgotten  when  the  relation¬ 
ship  between  the  father  to  Theodore  and  the  relationship 
between  father  and  Edward  was  essentially  the  same — 
there  was  no  evidence,  up  to  about  that  period  of 

II  time,  of  even  displeasure  of  any  nature  on  the  part 
of  the  father  toward  Theodore ;  and  then,  fairly  sud¬ 
denly,  so  far  as  the  outward  manifestation  was  concerned, 
there  was  a  decided  and  a  marked  change. 

The  testimony  of  Theodore  Dewey  tends  to  account  for 
that,  in  some  respects,  the  incident  you  just  mentioned,  one 


of  them,  Mrs.  Dewey,  Selma  Sinclair  Dewey,  is  supposed  to 
have  told  the  father  that  Theodore  didn’t  care  about  him; 
only  for  his  money. 

He  says  further  that  he  noticed  a  very  marked  coolness 
on  the  part  of  his  father  toward  him.  He  asked  him  about 
that  and  his  father  told  him  it  was  the  result  of  his  saying 
things  about  Selma. 

We  had  the  testimony  of  Edward  Dewey,  at  some  period 
of  time,  he  told  his  father  that  Theodore  had  been  trying 
to  get  into  that  safe  deposit  box.  Theodore  said  he  never 
did  try.  Then  the  attendant  never  made  any  such  statement 
to  Edward  and  Edward  told  his  father  that  as  an  opening 
wedge  and  so  on. 

And  then  Theodore  says  that  on  the  night  when  his  father 
told  him  he  had  to  leave,  he  asked  his  father  again  what 
was  wrong,  in  the  presence  of  Selma,  and  I  think  Edward, 
and  his  father  said  he  knew  as  well  as  he  did  what  was 
wrong,  he  didn’t  have  to  tell  him;  there  was  no  point  and 
necessity  to  tell  Theodore  what  he  had  done ;  he  knew. 

Whatever  it  was,  it  must  have  been  of  great  gravity  so 
far  as  the  father  was  concerned,  and  he  told  his  son 
12  he  was  banished  from  his  home,  and  he  had  never 
seen  him  any  more. 

Mr.  Hilland :  That  is  a  misquotation  of  the  evidence.  No¬ 
body  said  that.  Nobody  said  that  was  the  reason  for  his 
banishment  from  the  home,  and  he  never  wanted  to  see  him. 

The  Court :  That  was  a  direction  to  leave. 

Mr.  Hilland :  Not  that  he  could  never  come  back. 

The  Court:  I  may  be  wrong  about  that.  Certainly  there 
was  a  direction  to  leave,  and  it  was  followed  by  persistent 
conduct  on  the  part  of  the  father  which  operated  as  a  ban¬ 
ishment  from  that  time  on. 

Edward  and  Selma  said  those  thing  didn’t  occur  at  all; 
the  reason  the  father  put  him  out  was  that  the  father  caught 
him  trying  to  poison  him,  which  to  my  mind  is  preposterous. 
After  that  time,  when  this  amazing  poison  episode  is  alleged 
to  have  occurred,  the  bottle  vanished  into  thin  air,  and  the 


910 


spoon,  and  no  one,  after  an  attempt  on  the  man’s  life  and  the 
confession  of  the  attempt  on  the  life  of  Selma,  didn’t  even 
go  in  the  kitchen. 

After  that,  that  was  April,  1936,  he  then  writes  letters, 
some  to  his  sister  in  Vermont,  in  a  most  vituperative  man¬ 
ner,  and  contends  that  Theodore’s  conduct  over  a  period 
of  twenty  years — maybe  not  twenty  but  over  a  period  of 
years — all  the  testimony  of  the  people  impressed  me,  wholly 
disinterested,  who  went  on  these  trips  mentioned  and  called 
upon  them  in  their  home,  testified  not  only  there  was 

13  no  evidence  of  estrangement  but  evidence  of  a  nat¬ 
ural,  normal  attitude  of  parental  affection  and  filial 

affection.  But  in  those  letters  of  condemnation  there  is  not  a 
word  about  poisoning  or  attempted  poisoning. 

In  1937,  abut  six  months  later  or  less,  after  the  will  had 
been  made — and  I  interrupt  myself  to  say  that  I  am  positive, 
absolutely  positive,  that  if  Commander  Dewey  had  told  Mr. 
Leahy  that  one  of  the  reasons  he  was  disinheriting  his  son 
was  that  his  son  had  tried  to  poison  him  and  in  fact  was  do¬ 
ing  it  from  time  to  time  and  that  he  had  caught  him  doing  it, 
Mr.  Leahy  would  have  remembered  that.  He  had  no  recol¬ 
lection  of  any  such  thing  at  alL  He  does  not  have  his  diary, 
but  that  is  a  thing  you  just  don’t  forget ;  because  it  is  a  rare 
thing  for  sons  to  be  poisoning  parents.  He  told  his  lawyer, 
Mr.  Leahy,  that  he  was  disinheriting  his  son  and  gave  to 
Mr.  Leahy,  and  in  the  will,  the  reason  “Because  of  his  un- 
filial  conduct”  and  sums  advanced  to  him,  it  seems  to  follow 
he  did  not  mention  any  poisoning  incident  to  Mr.  Leahy. 

The  next  step  is  his  visit  to  Mrs.  West,  whom  it  appears 
he  had  never  seen  nor  ever  met,  and  too,  he  had  never  seen 
nor  ever  met  her  daughter.  There  is  evidence  as  to  how  he  got 
the  name.  The  letter  Theodore  wrote  his  father  telling  him 
he  was  going  to  get  married.  I  think  there  was  an  assist  in 
that  matter  by  Edward,  because  Edward  went  along, 

14  went  to  Mrs.  West.  For  what  purpose?  Commander 
Dewey  said  he  wanted  to  protect  her  daughter  from 

this  terrible  man,  then  loosing  a  tirade  upon  this  prospective 
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son-in-law.  His  pnrpose  was  to  protect  this  girl.  He  didn’t 
say  a  thing  abont  the  poison  incident.  He  may  have  prevent¬ 
ed  that  marriage  and  protected  that  girl  if  he  had  mentioned 
the  poisoning  episode.  Bnt  not  a  word  was  said  abont  that. 

The  last  step,  I  think,  is  climactic  too.  Accompanied,  again 
by  Edward,  although  Selma  testified  at  that  time,  in  1938, 
he  was  in  robust  health,  as  evidenced  by  the  picture  intro¬ 
duced  by  caveatee  to  prove  it,  nevertheless  he  went  with 
him  to  the  prosecutor  to  have  his  son  prosecuted ;  and  again,  j 
abusive  language  from  him,  and  he  follows  that  fast  up  i 
with  a  letter,  nothing  in  which  whatever,  as  I  recall  the  let¬ 
ter,  en  toto,  could  have  formed  the  basis  for  a  prosecution. 
But  significant  to  me,  in  that  letter,  he  mentions  acids,  Com-  j 
mander  Dewey  mentions  acids,  but  how  does  he  mention  j 
them?  Not  this  person  who  was  my  son  and  who  ought  to  be  ! 
in  jail,  poisoned  me,  and  I  caught  him  doing  it.  Not  at  alL  j 
He  mentions  acid  in  this  letter,  that  he  had  been  suffering, 
at  a  given  time,  with  an  acid  condition  and  uses  the  word  in 
that  connection  with  respect  to  his  condition,  and  that  Theo-  ! 
dore  hadn’t  taken  proper  care  of  him.  He  did  not  say  that  ! 
Theodore  had  given  him  the  acid  or  confessed  to  giving  it.  j 

Now,  some  time  later,  Theodore  goes  into  the  Navy,  had  f 
been  out  of  the  city,  and  upon  his  return  applies  for  j 
15  membership  in  the  Army  and  Navy  Club,  and  then 
Commander  Dewey  goes  to  the  secretary  to  try  to  pre¬ 
vent  his  admission,  condemns  him — wrote  a  letter  to  the 
board  of  governors  of  the  club,  in  which  he  condemns  him, 
bringing  his  family  out  into  the  open,  this  Club,  he  loves 
for  thirty  years,  tells  them  he  does  not  want  his  son  to  be  ad¬ 
mitted  to  membership,  but  does  not  say  anything  about  poi¬ 
son,  not  a  word,  in  his  letter. 

Then  he  tried  to  prevent  his  son  from  being  promoted  by 
Admiral  Young,  but  did  not  say  anything  about  poison  at  ) 
all,  all  of  which  convinces  me  that  there  was  no  poisoning  j 
episode  at  all,  but  it  was,  at  some  period  of  time,  in  some 
gradual  fashion,  implanted  into  his  mind  by  Edward  and 
Selma. 
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As  I  recall,  and  I  may  be  in  error,  bnt  it  is  my  recollection 
— and  if  I  am  in  error  the  record  will  show,  and  it  does  not 
make  much  difference  now — but  the  first  evidence  men¬ 
tioned  having  caught  Theodore  trying  to  poison  him,  was 
in  October,  1949,  when  he  wrote  that  card  and  handed  it  to 
Dr.  Sinclair,  the  first  time,  maybe  it  was  1946,  and  that  was 
ten  years  later. 

Mr.  Hilland :  1949. 

The  Court  (Continuing) :  In  1946, 1  think  the  doctor  testi¬ 
fied,  he  told  him  that,  or  they  told  him — 

Mr.  Clark  (Interposing) :  They  told  him,  and  also  Com¬ 
mander  Dewey. 

16  The  Court :  That  is  the  first  time,  in  1946,  ten  years 
later, — ten  years  later. 

I  just  don’t  believe  it  ever  occurred  at  all. 

On  the  only  occasion,  as  I  recall,  when  these  police  offi¬ 
cers  visited  him  at  the  apartment:  They  both  testified  to 
this,  as  they  visited  this  old  man,  who  didn’t  know  why  they 
were  visiting  him,  and  apparently  wasn’t  disturbed  by  the 
visit  but  on  the  contrary  enjoyed  the  visit ;  one  said  it  lasted 
from  five  to  ten  minutes — and  they  both  said  he  obviously 
enjoyed  it,  and  the  inference  to  be  drawn  from  that,  was  that 
he  thought  these  two  officers  were  just  being  nice  in  calling 
on  him  and  paying  a  friendly  visit.  Incidentally,  Theodore’s 
name  was  mentioned  sometime  before,  and  the  old  man 
just  pushed  it  aside  with  saying,  “I  have  disowned  him.”. 
He  wasn’t  excited ;  he  just  pushed  it  way. 

And  then  the  young  girl  from  the  Allies  Inn,  who  was  in 
his  room  just  after  the  officers  left,  she  said,  if  I  recall  cor¬ 
rectly,  it  was  just  a  little  visit,  and  that  he  was  pleasant,  not 
disturbed,  except  that  he  told  her  he  was  becoming  a  little 
tired.  It  was  now  sometime  around  9 :30  or  so,  so  she  left ; 
and  she  testified  she  could  see  he  was  becoming  tired. 

Now,  an  hour  or  an  hour  and  a  half  later,  Dr.  Sinclair 
comes  and  finds  this  man  in  a  terrible  state.  For  the  first 
time  he  saw  evidence  of  a  heart  attack,  and  he  was  in  a 
terrible  state,  as  his  note  to  the  doctor  later  disclosed, 

17  “For  God ’s  sake,  protect  me  from  Theodore  Dewey ’ ’. 
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What  put  that  in  his  mind?  In  my  mind,  Selma  or 
Edward,  or  both,  because  no  one  else  told  him  those  officers 
were  there  for  the  purpose  of  evicting  him  from  that  place ; 
no  one  else  had  access  to  him,  according  to  their  own  testi-  | 
mony,  after  the  police  and  the  girl  from  the  Allies  Inn  had 
left. 

So  much  for  the  poisoning  incident. 

Then,  the  business  of  stalking,  the  brother,  daughter-in- 
law,  and  father,  to  such  an  extent  that  it  worried  Selma  so 
much  that  she  had  to  move  from  apartment  house  to  apart¬ 
ment  house,  from  one  hotel  to  another  hotel,  trying  to  elude 
him ;  and  they  never  did  anything  about  that  at  all,  except —  j 
it  wasn’t  until  you,  Mr.  Hilland,  supplied  the  thought — and 
I  am  not  suggesting  anything  improper  at  all — to  Edward 
Dewey,  when  he  was  on  the  stand,  you  suggested  that  Com¬ 
mander  Dewey  may  have  talked  to  Inspector  Holmes  about  L 
it,  and  Inspector  Holmes  is  dead  and  he  can’t  testify. 

One  thing  he  did  do  when  he  was  living  in  the  Shoreham 
Hotel:  He  learned  from  Gardner  Moore,  the  manager,  that  [ 
Theodore  had  been  there  inquiring  about  him.  He  couldn’t 
have  said  anything  bad  about  him,  or,  unless  I  am  very  much 
wrong,  or  Gardner  Moore  would  have  been  down  here  to  tell 
about  it.  But  somebody  made  the  Commander,  maybe,  Ed-  I 
ward,  employ  the  watchman  around  there,  or  policeman  on 
the  beat,  in  his  private  capacity,  which  shows  plain- 
18  ly  that  he  was  acting  in  his  private  capacity  from 
the  note  he  wrote  and  the  private  card  attached,  to  j 
the  note,  which  said:  “I  haven’t  seen  our  friend  around.” 
That,  to  my  mind,  was  consistent  with  the  course  of  con-  | 
duct,  to  the  day  of  his  death,  with  an  attempt  by  Edward  to 
keep  Theodore  away  from  his  father.  I  think  the  stalking  j 
matter  is  just  as  preposterous,  a  little  bit  less  so  than  the 
poisoning  incident. 

Whether  there  are  other  things,  those  things  strike  me. 

I  say  again,  all  of  the  circumstances,  the  entire  life  of  these 
two  boys,  and  their  father,  since  they  were  born,  has  got  to 
be  examined  in  order  to  determine  whether  or  not  there 
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is  any  reasonable  inference  of  nndne  influence  and  fraud 
having  been  practiced  npon  him  by  Edward,  and  I  think 
the  events,  which  took  place  after  he  made  his  will,  establish, 
to  my  mind,  with  complete  clarity,  the  nndne  inflnence  and 
the  frand  practiced  npon  the  old  man  prior  to  the  time  he 
made  his  will,  and  that  they  were  trying  to  see  to  it  that 
there  was  no  possibility  of  Theodore  and  his  father  becom¬ 
ing  en  rapport,  and  perhaps  making  a  new  will  or  changing 
this  beneficiary  back  to  where  it  was  once  npon  a  time. 

And  hence,  I  agree  with  the  jury;  and  if  the  jury  had 
brought  in  a  verdict  upholding  this  will,  I  would  have, 
nevertheless,  decided  the  insurance  case  in  a  contrary  man¬ 
ner — to  hold  that  this  Court  is  satisfied  by  what,  to  it,  is 
clear  and  convincing  evidence  of  undue  influence, 
19  fraud,  and  deceit  practiced  upon  Commander  Dewey 
by  his  son  Edward  and  by  his  daughter-in-law  Selma, 
as  a  result  of  which,  he  changed  the  beneficiary  to  take 
Theodore  out  of  the  insurance  policy. 

It  comes  down  now  to  determining  whether  Theodore  has 
any  standing  to  ask  this  Court  to  use  its  equitable  powers 
for  his  relief.  I  have  found,  and  counsel  agrees,  there  is  no 
federal  case,  and  counsel  says  he  hasn’t  found  any;  notwith¬ 
standing  the  vested  right  that  the  Court  can  or  not  set  aside 
such  adjudication  of  fraud.  The  federal  courts  are  silent 
on  that  specific  issue.  The  state  courts  are  in  disagreement. 
I  prefer  to  follow  the  cases  which  I  find  are  in  the  majority. 
Those  cases  are  the  ones  which  hold  notwithstanding  the 
absolute  vested  right,  equity  has  the  power  to  set  aside  a 
change  of  beneficiary  because  it  was  not  the  free  will  of  this 
insured ;  that  he  was  induced  to  do  so  by  undue  influence  and 
fraud. 

Now,  I  said  that  I  would  give  you  my  views  and  then  per¬ 
mit  you  to  argue  further  if  you  wish,  and  I  will,  if  you  wish. 
But,  I  have  given  a  lot  of  thought  to  this  entire  matter, 
but  I  am  not  going  to  change  my  mind  about  the  situation ; 
and,  of  course,  what  I  have  said  runs  over  into  the  will  case, 
too.  I  don’t  know,  except  what  you  have  told  me  today,  what 
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points  yon  raise  on  a  motion  for  new  triaL  If  it  is  these  j 
abont  which  yon  have  been  talking,  I  see  no  pnrpose  in 
arguing  the  motion  because  yon  have  done  your  best,  j 

20  and  very  ably  presented,  as  yon  always  do,  your  posi-  j 
tion  to  persuade  me.  If  there  is  anything  else  in  the  j 

*  motion  for  a  new  trial  that  we  haven’t  explored,  I  will  be  j 
glad  to  hear  yon. 

Mr.  Hilland:  I  have  this  to  say,  Your  Honor:  That  Your  ; 
Honor  did  not  at  any  time  throughout  the  trial  apply  the 
rule  of  Throckmorton  v.  Holt,  the  rule  urged  upon  Your  f 
Honor  by  both  sides,  and  have  not  informed  the  jury,  as  j 
the  judge  has  done  in  every  case  like  this  I  have  tried,  not  j 
only  once  but  every  time,  told  the  jury  it  was  not  admitted 
for  the  purpose  of  proving  the  truth  of  what  the  testator  j 
said,  only  for  the  purpose  of  showing  the  state  of  mind  of 
the  testator.  Your  Honor  did  not  do  that,  and  Mr.  Clark  will 
concede  you  did  not,  when  he  was  offering  some  of  the  i 
declarations,  when  he  was  doing  it.  I  just  haven’t  been  in  a 
will  contest  before  when  it  wasn’t  done. 

The  Court:  I  don’t  remember  the  cases  and  the  points  I 
you  made,  and  the  reason  I  took  the  position  I  did.  I  must 
certainly  have  given  my  reasons. 

Mr.  Hilland :  Your  Honor  never  once  told  the  jury,  and  the  j 
jury  throughout  accepted  the  declaration  of  the  testator  for  j 
all  purposes. 

The  Court :  That  does  not  follow  at  alL  Take  the  letters 
he  wrote,  to  not  accept  them  as  proof  of  the  truth.  I  am  j 
pointing  out  the  absence  from  them  of  any  reference  to  j 
the  poisoning. 

21  Mr.  Hilland :  But  you  never  told  them  those  letters  : 
were  solely  admissible  showing  the  state  of  mind. 

The  Court :  If  I  did  not  it  might  be  a  serious  mistake  and  j 
error. 

Mr.  Hilland :  I  think  it  is  clear  error,  Your  Honor. 

The  Court:  I  guess  we  had  better  take  the  will  trial  j 
separately. 

Mr.  Hilland :  It  would  apply  in  both  cases. 

:  j 

,  j 

•  j  I. 
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The  Court :  It  is  not  affecting  my  judgment  in  the  insur¬ 
ance  case.  I  am  not  accepting  the  declarations  as  proof  of 
anything  at  all. 

Mr.  Hilland:  It  is  obvious  from  what  Your  Honor  has 
said,  you  have  accepted  them  for  other  purposes,  when  they 
are  admissible  only  for  the  purpose  of  determining  whether 
or  not  he  was  of  sound  or  unsound  mind. 

The  Court:  I  don’t  think  they  are  limited  to  the  sole  pur¬ 
pose  of  the  establishment  of  sound  or  unsound  mind. 

Mr.  Hilland:  Then  Your  Honor  disagrees  with  the  rule 
laid  down  in  Throckmorton  v.  Holt. 

The  Court:  I  gave  a  reason  for  distinguishing  Throck¬ 
morton  v.  Holt  from  the  situation  we  have  had  here.  I  re¬ 
member  now  one  reason  for  distinguishing  it.  I  said,  here 
is  an  act  that  is  being  taken  by  the  testator  which  was  ad¬ 
missible  and  therefore  his  declarations  are  admissible  as 
part  of  a  verbal  act. 

22  I  recall  that  very  welL 

Mr.  Hilland :  That  was  in  connection  with  showing 
the  relationship  between  the  caveator  and  the  testator. 

The  Court :  It  was  in  connection  with  the  act  of  testator 
in  throwing  the  son  out. 

Mr.  Hilland :  I  don’t  recall  that  at  alL 

The  Court :  Suppose  you  go  into  that.  You  both  had  better 
check  your  record  in  so  far  as,  if  at  all,  it  may  reflect  upon 
that  situation.  I  know  I  distinguished  in  my  own  mind,  and 
certainly  think  I  distinguished  in  my  statements,  the  rea¬ 
sons  why  those  two  cases  did  not  apply  to  the  evidence  at 
the  particular  time  they  were  offered. 

Mr.  Hilland:  Another  illustration,  Your  Honor,  when  you 
read  the  letter  dated  December,  1927,  nine  years  before  this 
will  was  written,  under  the  Throckmorton  case  the  Supreme 
Court  said,  there  must  be  a  sufficient  proximity  in  point  of 
time,  between  the  declaration  and  the  act  of  making  the  will 
so  it  would  have  some  relevancy  to  the  state  of  mind  at  the 
time  of  making  the  will. 
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The  Court:  I  remember  that  circumstance.  I  see  no  error  j 
in  that  respect.  The  statement  of  Edward  Dewey  is  what  i 
made  it  admissible.  He  said  his  father,  in  1927,  had  asked  j 
him  to  live  with  him  and  not  leave  him  any  more,  because  j 
he  could  not  get  along  and  did  not  like  Theodore,  at  or 
about  the  same  time  it  contained  statements  by  the  i 

23  father  at  variance  with  what  Edward  said  the  father  I 
said  about  Theodore. 

Mr.  Hilland :  Admissible  because  it  impeached  Theodore,  j 

The  Court :  It  was  offered  for  the  very  purpose,  when  I  j 
received  it,  the  letter  which  he  wrote  to  Vermont  sending  j 
the  bonds  for  his  sisters  saying  that  Edward  and  Theodore  \ 
both  approved  what  he  was  doing ;  he  sent  his  love  and  stat-  j 
ed  that  he  knew  if  Theodore  were  here,  he  would  join  him,  j 

Is  that  the  letter  you  are  talking  about  ? 

Mr. Hilland: Bight.  . 

The  Court :  Edward’s  testimony  made  that  admissible. 

Mr.  Hilland :  I  didn’t  understand  Your  Honor. 

The  Court:  I  will  explain  it  again:  That  the  contents  of 
that  letter  of  his  impeached  Edward — Edward’s  statement 
that  the  father  didn’t  like  Theodore  and  didn’t  want  him 
around.  I  have  forgot  what  he  said;  that  at  or  about  the 
time  he  was  criticizing  Theodore  the  father  writes  a  letter 
the  contents  of  which,  in  reference  to  Theodore,  would  indi¬ 
cate  that  no  such  thing,  as  testified  by  Edward,  was  stated 
by  the  father.  That  seems  perfectly  clear. 

Mr.  Hilland:  Now  I  remember,  Your  Honor  admitted  it; 
for  that  purpose,  and  it  is  clear  error.  It  is  not  admissible! 
for  any  purpose  except  for  showing  the  testator’s  state  of, 
mind,  at  the  time  he  made  his  will — not  at  the  time  he  wrote: 
the  letter.  That  is  the  only  time  it  is  relevant,  his  declara¬ 
tions  before  and  after  are  admissible  for  the  sole 

24  purpose  of  showing  the  probable  state  of  mind  at  or  ; 
about  the  time  of  the  execution  of  the  will. 

The  Court :  I  submit  it  is  not  so  restricted. 

Mr.  Hilland:  That  is  the  point  in  which  I  state  Yourj 
Honor  is  clearly  in  error.  At  the  outset  of  my  argument  to 
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the  jury  I  pointed  out  that  Mr.  Clark  had  not  pointed  out 
that  Your  Honor  was  taking  away  from  them  the  issue  of 
mental  capacity.  I  thought  it  was  unintentional  and  an 
oversight,  but  his  remarks  to  the  jury  might  have  been 
heard  and  considered  in  a  different  light  by  the  jurors  if 
they  had  been  informed  because  of  the  evidence  Your  Honor 
was  taking  that  away  from  the  jury.  Then  Your  Honor  in¬ 
terrupted  and  stopped  me.  That  cast  doubt  in  the  minds  of 
the  jury :  Is  he  ?  To  tell  them  there  was  no  sufficient  evidence 
he  was. 

The  Court :  I  expressed  no  opinion  at  that  time. 

Mr.  Hilland :  Not  at  that  time,  with  me.  Your  Honor  left 
the  jury  in  doubt  about  soundness  of  mind  of  the  testator. 
When  we  came  back  the  next  morning,  we  took  it  up  at  the 
bench.  Even  then  you  did  not  say,  and  I  submit  you  should 
have  said,  that  these  were  the  words  and  action  of  a  man 
of  sound  mind,  and  the  jury  was  never  told  that,  and  I  sub¬ 
mit  it  was  highly  prejudicial  to  interrupt  my  argument, 
which  I  submit  was  sound  argument  and  what  Your  Honor 
said  was  unsound. 

The  Court:  Put  it  that  way.  You  would  have  had 
*  25  me  judicially  say  that  Commander  Dewey  at  the  time 
he  made  the  will  was  a  sane  man. 

Mr.  Hilland :  I  think  Your  Honor  should  have. 

The  Court :  He  may  have  been  absolutely  insane  as  a  mat¬ 
ter  of  fact.  I  don’t  think  he  was  at  all,  and  the  evidence  does 
not  so  indicate,  but  taking  it  as  a  legal  proposition.  He  may 
have  been  of  unsound  mind  when  he  made  the  will,  but  a 
contest  in  law  to  overcome  the  proposition  of  sanity  because 
there  is  not  enough  evidence  to  meet  the  requirements  of 
truth;  let’s  assume  a  hypothetical  case  where  I,  as  an  indi¬ 
vidual,  happened  to  know  a  man  during  his  lifetime,  and  sup¬ 
pose  I  was  absolutely  convinced  personally  he  was  of  un¬ 
sound  mind.  Then  a  will  contest  comes  along,  but  the  proof 
before  me  as  a  judge  is  not  enough  to  establish  that.  I  main¬ 
tain  as  an  individual  he  was  of  unsound  mind  but  I,  as  a 
judge,  have  to  instruct  the  jury  the  evidence  is  insufficient 
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QUESTIONS  PRESENTED. 

(Question  9  is  involved  in  the  insurance  case  only,  Case 
No.  11075.) 

1.  (a)  Should  the  properly  executed  will,  and  properly 
executed  change  of  designation  of  beneficiary  of  life  insur¬ 
ance,  of  a  person  found  to  be  of  sound  mind,  be  set  aside  on 
evidence  tending  to  show  only  a  possibility  or  suspicion  of 
undue  influence,  fraud  or  deceit?  (b)  In  such  circumstances, 
should  the  court  grant  a  motion  to  direct  a  verdict  sustain¬ 
ing  the  will?  (c)  Where  the  verdict  sets  aside  the  will  in 
such  circumstances,  should  the  court  grant  a  motion  under 
Rule  50  (b)  of  the  Federal  Rules  of  Civil  Procedure  to  set 
aside  the  verdict  and  enter  a  judgment  sustaining  the  will 
in  accordance  with  appellants  motion  for  a  directed  ver¬ 
dict  made  at  the  close  of  all  the  evidence. 

2.  In  a  will  contest  and  contest  over  the  change  of  bene¬ 
ficiary  of  life  insurance  involving  only  issues  of  undue  in¬ 
fluence,  fraud  and  deceit,  are  declarations  of  testator  ad¬ 
missible  for  the  purpose  of  (a)  proving  the  alleged  undue 
influence,  fraud  and  deceit?  (b)  proving  caveator’s  rela¬ 
tions  with  testator?  (c)  impeaching  a  witness?  When 
such  declarations  were  received  in  evidence,  should  the 
jury  have  been  instructed  that  they  were  received  only  to 
aid  the  jury  in  determining  the  mental  capacity  of  testator 
and  should  not  be  considered  for  any  other  purpose?  When 
the  court  directed  a  verdict  on  the  issue  of  mental  capacity, 
should  the  jury  have  been  instructed  not  to  consider  such 
declarations  at  all? 

3.  Should  caveatee  be  granted  a  new  trial  where  caveator 
raises  multiple  issues,  including  an  issue  of  mental  capa¬ 
city,  but  fails  to  sustain  his  charge  of  mental  incapacity 
and  does  not  produce  any  evidence  in  support  thereof,  and 
got  into  evidence  alleged  declarations  of  testator  which  but 
for  the  charge  of  mental  incapacity  would  have  been 
inadmissible? 

4.  In  a  will  contest  involving  multiple  issues,  where  the 
court  rules  that  the  presumption  of  sanity  has  not  been 
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overcome  by  sufficient  evidence  and  directs  a  verdict  on 
the  issue  of  mental  capacity  and  submits  the  issues  of  un¬ 
due  influence,  fraud  and  deceit  to  the  jury,  (a)  Does  sanity 
become  an  established  fact  in  the  case?  (b)  Is  it  error  for 
the  court  to  stop  argument  of  counsel  to  the  jury  premised 
on  sanity  as  a  fact  of  the  case?  (c)  Is  it  error  to  instruct 
the  jury  that  the  direction  of  a  verdict  on  the  issue  of  men¬ 
tal  capacity  “is  not  tantamount  to  my  saying  to  you  that 
Commander  Dewey  was  on  October  29,  1936,  of  sound 
mind”? 

5.  Was  it  error  (a)  to  admit  evidence  that  the  two  per¬ 
sons  charged  with  undue  influence,  fraud  and  deceit  iso¬ 
lated  testator  during  his  critical  illness  ten  years  after  he 
executed  his  will  and  change  of  beneficiary  of  his  life 
insurance?  (b)  to  admit  evidence  that  the  two  persons 
charged  with  undue  influence,  fraud  and  deceit  were  re¬ 
married  March  22, 1950,  the  day  of  testator’s  funeral,  their 
marriage  in  July  1935,  having  been  annulled  in  September 
1936?  (c)  to  admit  evidence  that  after  testator’s  death,  the 
undertaker  informed  appellee  of  his  death  and  that  “he 
was  instructed  not  to  give  out  any  information”? 
(d)  Should  a  motion  to  withdraw  a  juror  and  declare  a  mis¬ 
trial  be  granted  when  highly  prejudicial  testimony  is  erro¬ 
neously  admitted  over  appropriate  objection? 

6.  Was  it  error  to  allow  witnesses,  repeatedly  and 
throughout  appellee’s  evidence,  to  state  their  own  mental 
processes  and  conclusions  and  the  mental  processes  and 
conclusions  of  other  persons  about  the  facts,  the  parties 
and  the  relations  between  the  parties  involved? 

7.  Was  it  error  for  the  court  to  read  to  the  jury  the  affi¬ 
davits  of  appellant  and  appellee  filed  in  another  case  in¬ 
volving  appellant  and  a  third  party,  where  appellee’s  affi¬ 
davit  contained  prejudicial  statements  based  on  the  mental 
processes  and  conclusions  of  appellee  and  others  and  on 
hearsay? 
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8.  Did  the  court  err  in  denying  appellant’s  Bequests  for 
Instructions  No.  7  and  No.  9  and  in  granting  appellee’s 
Prayer  No.  5? 

9.  Can  the  properly  executed  change  of  designation  of 
beneficiary  of  life  insurance  of  a  person  found  to  be  of 
sound  mind  and  who  reserved  the  right  to  change  bene¬ 
ficiaries,  be  set  aside,  at  the  action  of  a  former  beneficiary 
having  only  a  revocable  interest,  on  the  ground  the  change 
was  procured  by  undue  influence,  fraud  or  deceit  practised 
upon  the  insured  by  the  substituted  beneficiary! 
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IN  THE 

United  States  Court  o!  Appeals 

Foe  the  District  op  Columbia. 


No.  11072  and  No.  11075. 


EDWARD  B.  DEWEY,  Appellant 
v. 

THEODORE  M.  DEWEY,  Appellee. 


Appeals  from  the  United  States  District  Court  for  the 

District  of  Columbia 


BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

Case  No.  11072  is  an  appeal  from  a  judgment  on  a  ver¬ 
dict  in  favor  of  the  appellee  in  a  contest  over  the  will  of 
Theodore  G.  Dewey,  deceased.  The  judgment  denied  pro¬ 
bate  to  a  paper-writing  dated  October  29,  1936,  purporting 
to  be  the  last  will  and  testament  of  Theodore  G.  Dewey, 
deceased,  and  adjudged  that  he  died  intestate.  The  Dis- 
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trict  Court  had  jurisdiction  under  Section  19-312  of  the 
District  of  Columbia  Code,  1940  Edition,  and  this  Court 
has  jurisdiction  under  Section  1291,  Title  28,  of  the  United 
States  Code  Annotated. 

Case  No.  11075  is  an  appeal  from  a  judgment  on  findings 
and  conclusions  of  law.  The  judgment  awarded  the  appel¬ 
lee  one-half  of  the  proceeds  of  a  policy  of  insurance  on  the 
life  of  Theodore  G.  Dewey,  deceased,  under  a  designation 
of  beneficiary  dated  March  26,  1925,  on  the  ground  that  a 
later  designation  of  beneficiary  on  August  10, 1936,  was  ob¬ 
tained  by  fraud,  deceit  and  undue  influence,  and  the  insured 
had  made  his  request  for  a  change  of  designation  of  bene¬ 
ficiary  as  a  result  of  mistakes  of  fact.  The  District  Court 
had  jurisdiction  under  Section  11-306  of  the  District  of  Co¬ 
lumbia  Code,  1940  Edition,  and  this  Court  has  jurisdiction 
under  Section  1291,  Title  28,  of  the  United  States  Code  An¬ 
notated. 

STATEMENT  OF  CASE. 

Summary  of  Facts. 

Theodore  G.  Dewey  died  March  19,  1950,  at  the  age  of 
91,  survived  by  two  sons,  appellant  and  appellee,  who  are 
59  and  55  years-of-age,  respectively.  He  left  a  will  made 
about  fourteen  years  before  his  death,  October  29,  1936. 
and  a  Ten  Thousand  Dollar  ($10,000.00)  policy  of  insurance 
on  his  life  in  which  he  made  the  last  designation  of  bene¬ 
ficiary  also  about  fourteen  years  before  his  death,  August 
10, 1936.  (App.  1-3,  P.  Exs.  4-11) 

The  pertinent  provisions  of  his  will  are  as  follows: 

“Item  2.  I  give  ana  bequeath  to  my  dutiful  son,  Ed¬ 
ward  Bradley  Dewey,  all  of  my  property  both  real  and 
personal,  to  him  and  his  heirs  forever,  including  jew¬ 
elry,  pictures,  furniture,  stocks  and  bonds,  and  all  my 
possessions,  and  my  undying  blessings  for  his  kindness 
and  love  to  his  mother  and  to  me  from  early  childhood. 

“Item  3.  To  my  son,  Theodore  Macrae  Dewey,  be¬ 
cause  of  his  unfilial  conduct  and  because  of  sums  of 
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money  given  to  him  by  me  from  early  manhood,  I  be¬ 
queath  the  sum  of  One  Dollar  ($1.00). 

“Item  4.  In  the  event  that  my  son,  Edward  Bradley 
Dewey,  should  predecease  me,  I  then  give  and  bequeath 
to  his  fiancee,  Miss  Selma  0.  Sinclair,  all  of  my  prop¬ 
erty  both  real  and  personal,  to  her  and  her  heirs  for¬ 
ever,  which  I  have  hitherto  given  and  bequeathed  un¬ 
der  item  two  of  this  my  last  will  and  testament,  and  I 
do  so  because  she  has  been  a  real  friend  and  daughter 
to  me  for  many  years.’ ’  (App.  2) 


Appellee  filed  a  caveat  and,  after  appellant’s  answer  was 
*  filed,  five  issues  were  framed,  as  follows : 
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“One :  Was  the  paper  writing  filed  in  this  Court  and 
bearing  date  the  29th  day  of  October,  1936,  the  last  will 
and  testament  of  Theodore  Gibbs  Dewey,  deceased?  • 

“Two:  Was  the  said  paper  writing  dated  the  29th 
day  of  October,  1936,  purporting  to  be  the  last  will  and 
testament  of  Theodore  Gibbs  Dewey,  deceased,  exe¬ 
cuted  and  attested  in  due  form,  as  required  by  law? 

“Three:  Was  the  said  Theodore  Gibbs  Dewey  at  the 
time  of  the  making  and  subscribing  or  of  the  acknowl¬ 
edging  by  him  of  the  said  paper  writing  of  sound  and 
disposing  mind  and  capable  of  executing  a  valid  deed 
or  contract? 

“Four:  Was  the  said  paper  writing  dated  the  29th 
day  of  October,  1936,  obtained,  or  the  execution  there¬ 
of,  or  the  subscription  thereto  procured  from  the  said 
Theodore  Gibbs  Dewey,  deceased,  by  fraud  or  deceit 
practiced  upon  the  said  Theodore  Gibbs  Dewey  by  Ed¬ 
ward  B.  Dewey  and/or  Selma  0.  Sinclair,  now  the  wife 
of  said  Edward  B.  Dewey,  or  any  other  person  or  per¬ 
sons? 

“Five:  Was  the  said  paper  writing  dated  the  29th 
day  of  October,  1936,  obtained,  or  the  execution  thereof 
procured  from  the  said  Theodore  Gibbs  Dewey,  de¬ 
ceased,  by  the  undue  influence  or  duress,  or  coercion  of 
Edward  B.  Dewey  and/or  Selma  0.  Sinclair,  now  the 
wife  of  said  Edward  B.  Dewey,  or  any  other  person  or 
persons?”  (App.  3-4) 
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At  pretrial,  appellee  abandoned  Issue  Number  Two. 
(App.  4)  At  the  opening  of  the  trial  the  issues  were  One, 
Three,  Four  and  Five.  At  the  close  of  appellee’s  evidence, 
the  court  granted  a  motion  for  a  directed  verdict  as  to  part 
of  Issue  Five;  namely,  as  to  the  issues  of  duress  and  coer¬ 
cion,  and  denied  the  motion  as  to  the  remainder  of  the  is¬ 
sues.  (App.  5)  At  the  close  of  all  the  evidence,  the  court 
granted  a  motion  for  a  directed  verdict  as  to  Issue  Number 
Three,  holding  there  was  insufficient  evidence  of  mental  in¬ 
capacity,  and  submitted  Issues  One,  Four  and  Five  to  the 
jury.  (App.  5-6)  The  jury  returned  a  verdict  answering 
Issues  Four  and  Five  “Yes”  and  Issue  One  “No”  and  the 
court  entered  an  order  denying  probate  to  the  will  and  ad¬ 
judging  that  Theodore  G.  Dewey  died  intestate.  The  ap¬ 
peal  in  Case  No.  11075  is  from  that  order.  (App.  7-8, 10-12) 

In  his  decision  in  the  insurance  case,  the  trial  judge  found 
there  was  fraud  and  undue  influence,  (App.  908)  concluded 
the  change  of  designation  of  beneficiary  on  August  10, 1936, 
was  null  and  void  and  of  no  effect,  (App.  901)  and  entered 
a  judgment  awarding  appellee  one-half  of  the  proceeds  of 
the  insurance  under  a  designation  of  beneficiary  dated 
March  26, 1925.  The  appeal  in  Case  No.  11075  is  from  that 
judgment.  (App.  902) 

The  Evidence. 

Appellee  did  not  offer  any  evidence  of  any  of  the  facts 
and  circumstances  surrounding  the  execution  of  the  will  or 
the  execution  of  the  change  of  designation  of  beneficiary. 
Although  counsel  for  appellant  brought  this  to  the  court’s 
attention  at  the  close  of  appellee’s  evidence,  and  pointed 
out  that  there  was  no  evidence  of  any  undue  influence, 
duress  or  coercion,  fraud  or  deceit,  or  mental  incapacity, 
at  the  time  of  either  of  those  events,  (App.  245-250)  the 
court  denied  appellant’s  motion  for  a  directed  verdict,  ex¬ 
cept  as  to  the  issues  of  duress  and  coercion,  and  required 
appellant  to  go  forward  with  the  evidence.  (App.  298) 


Appellee  having  failed  to  do  so,  appellant  proved  the 
facts  and  circumstances  surrounding  the  execution  of  the 
will  and  change  of  beneficiary.  William  E.  Leahy,  a  dis¬ 
tinguished  member  of  the  bar  and  one  of  the  two  witnesses 
to  the  will,  testified  that  testator  came  alone  to  his  office, 
asked  him  to  draw  his  will  and  gave  him  oral  instructions 
about  what  he  wanted  in  his  will;  that  in  the  presence  of 
testator  he  then  dictated  the  will  to  Mrs.  Emily  V.  McKen¬ 
zie  who  was  then  and  still  is  his  secretary,  and  she  typed  it 
and  testator  executed  it  in  his  office  in  his  and  Mrs.  Mc¬ 
Kenzie’s  presence;  that  the  will  contains  all  of  the  instruc¬ 
tions  testator  gave  him.  (App.  307-310)  On  cross-exami¬ 
nation  Mr.  Leahy  testified  testator  told  him  he  had  difficulty 
with  one  of  his  sons  who  had  been  unfilial  and  the  relation¬ 
ship  was  such  he  finally  had  to  disown  him,  and  for  that 
reason  he  was  not  leaving  him  anything  in  the  will,  that  the 
language  of  item  3  of  the  will  is  practically  testator’s  words, 
the  adjective  “unifilial”  was  testator’s  and  the  fact  testa¬ 
tor  had  given  appellee  money,  testator  told  him,  and  nat¬ 
urally  he  took  it  as  true,  that  the  language  of  item  4  of  the 
will  is  testator’s  and  the  adjective  “dutiful”  was  testa¬ 
tor’s,  that  his  recollection  is  that  testator  did  not  have  any 
written  notes  when  he  came  into  his  office.  (App.  314-315) 
Mrs.  Emily  V.  McKenzie,  Mr.  Leahy’s  secretary  and  the 
other  witness  to  the  will,  testified  she  met  testator  in  Mr. 
Leahy’s  office  in  October,  1936,  the  will  was  dictated  to  her, 
she  wrote  it,  testator  signed  it  in  Mr.  Leahy’s  office  in  her 
and  Mr.  Leahy’s  presence  and  they  signed  it  in  testator’s 
presence.  (App.  318-319)  On  cross-examination  she  testi- 
fiied  that  was  the  first  and  only  time  she  met  testator  and 
he  came  alone.  (App.  320)  Georgia  K.  Walker,  only  wit¬ 
ness  to  testator’s  application  on  July  20, 1936,  for  the  con¬ 
tested  change  of  designation  of  beneficiary  dated  August 
10, 1936,  testified  she  was  employed  by  National  Life  Insur¬ 
ance  Company  of  Vermont,  for  a  period  of  twenty-five 
years  from  1919  to  1945,  during  which  time  testator  was  a 
policy  holder  of  the  company  and  she  met  him,  she  identi- 


fied  her  signature  on  Plaintiff’s  Exhibit  10,  she  signed  it 
“G.  K.  Walker”,  she  saw  testator  sign  his  name  opposite 
her  signature  in  the  insurance  company’s  office  in  the 
Edmund’s  Building,  917 — 15th  Street,  she  has  no  recollec¬ 
tion  of  anyone  being  with  him,  the  application  was  signed  on 
the  usual  form  used  by  the  insurance  company  at  that  time. 
(App.  432-434)  On  cross-examination  she  testified  she  does 
not  recall  how  many  times  she  saw  testator,  he  came  in  the 
office  about  once  a  year  or  something  like  that,  he  was  very 
quiet.  (App.  435) 

Appellee  did  not  offer  any  competent  evidence  of  any  in¬ 
cident  or  event  tending  to  prove  the  undue  influence,  coer¬ 
cion,  duress,  fraud,  deceit  or  mental  incapacity  alleged  in 
his  caveat  and  cross-complaint  and  counter-claim.  (App. 
266)  He  testified  to  facts  tending  to  show  the  general  back¬ 
ground  leading  up  to  the  issues  but  he  stopped  short  of  the 
issues  involved  and  testified  to  nothing  that  would  sustain 
his  side  of  the  issues.  (App.  248)  His  testimony  tended 
to  show  that  from  1919  to  early  in  1935,  the  relationship  be¬ 
tween  him  and  testator  was  congenial  and  perfectly  normal, 
that  early  in  1935,  he  noticed  a  change  in  his  father’s  atti¬ 
tude  toward  him,  his  father  had  been  acting  in  what  he 
thought  a  rather  cold  manner  toward  him,  that  as  a  result 
he  asked  him  if  there  was  anything  he  had  done  to  cause  his 
change  of  attitude  toward  him  and  his  father  said  Miss  Sin¬ 
clair  told  him  that  appellee  did  not  care  for  his  father,  only 
for  his  money,  that  he  discussed  that  with  his  father  at 
great  length  and  finally  convinced  him  there  was  not  any 
truth  in  it,  and  from  there  on  their  relationship  went  back 
to  what  it  had  been  and  from  then  on  there  was  no  friction 
at  all,  (App.  37-38)1  that  at  the  end  of  the  first  week  in 
March,  1936,  he  returned  from  Walter  Reed  Hospital  where 
he  had  been  for  three  weeks,  that  he  noticed  a  decided 
change,  when  he  spoke  to  his  father,  frequently  he  would 

l  This  testimony  was  received  over  appellant ’s  objection  and  is  part  of  the 
basis  of  Point  2  of  the  points  appellant  relies  on.  See  pages  47  to  49  of 
this  brief.  The  objection  “on  the  same  ground ’ '  refers  to  the  subject 
of  Point  2  which  had  theretofore  been  raised  and  fully  argued.  (Tr.  59-71, 
86-90) 
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not  give  him  any  reply  and  acted  in  a  cold  manner,  that  he 
did  not  talk  to  his  father  abont  it  for  several  weeks,  that 
he  discussed  it  on  an  occasion  in  the  early  part  of  April  in 
the  Marlborongh  one  evening  when  he  came  home  abont 
9 :30,  that  he  went  in  to  see  his  father  in  his  bedroom  as  ho 
always  did  to  say  hello  to  him,  that  his  father  and  brother 
were  occupying  the  same  bedroom  in  which  there  were  two 
beds  and  a  cot,  and  “Miss  Sinclair”  was  in  one  of  the  twin 
beds.1  He  testified  he  went  in  and  spoke  and  got  no  reply, 
that  he  said,  “What  is  the  matter?  Am  I  a  step-child?  If 
I  have  done  something,  I  would  like  to  know  what  it  is.” 
That  then  the  fireworks  really  started  and  his  father  re¬ 
plied,  “You  know  very  well  what  you  have  done,  you  have 
been  talking  about  Selma,  your  brother’s  wife,  and  the  last 
thing  you  said  about  her  is  the  last  straw”.  He  testified  he 
did  not  know  at  that  time  his  brother  was  married,  that  he 
asked  his  father  what  it  was  he  had  said  about  her  and  all 
he  would  say  was,  “You  know  very  well  what  I  am  talking 
about.”  That  he  told  his  father  he  did  not  and  does  not 
to  this  day,  (App.  43-54) 2  that  Miss  Sinclair  and  his  brother 
entered  into  the  conversation  and  said  his  father  knew  what 
he  had  said  about  Selma,  that  there  was  no  use  telling  him 
what  it  was,  that  he  knew,  that  they  did  not  indicate  whom 
he  said  this  to.  He  testified  he  had  not  said  anything  about 
Selma  outside  of  the  apartment,  that  he  was  in  the  bedroom 
five  or  ten  minutes  and  went  back  to  his  bedroom  and  start¬ 
ed  to  read  and  possibly  half  an  hour  later  he  called  to  Ms 
father  and  said  he  would  like  to  talk  to  Mm  and  received 
no  reply,  but  a  short  time  after  that  Ms  father  stuck  Ms 
head  in  the  door  and  said,  “You  are  free,  wMte  and  21. 
You  can  pack  up  and  get  out.”  8  That  Ms  father  went  back 
to  Ms  room,  that  early  next  morning  appellee  moved  out 
about  9  o’clock  as  soon  as  he  could  get  his  bags  packed  with- 

l  On  cross-examination  he  admitted  that  “Miss  Sinclair”  was  then  his 
brother’s  wife  and  he  had  been  told  of  their  marriage  (App.  74-75,  133,  155), 
but  at  this  stage  of  the  trial  both  he  and  his  counsel  always  referred  to  Mrs. 
Dewey  as  “Miss  Sinclair”. 

2-8  This  testimony  was  also  received  over  appellant’s  objection  and  is  a  part 
of  Point  2  of  the  points  appellant  relies  on. 


out  having  breakfast  in  the  apartment,  that  he  saw  his 
father  that  morning  before  he  left  and  tried  again  to  find 
out  what  it  was  but  he  gave  no  answer,  that  he  found  an¬ 
other  place  to  live  and  thereafter  in  a  couple  of  days  or  few 
days  he  tried  to  get  in  touch  with  his  father  on  numerous 
occasions  by  telephone,  he  telephoned  the  apartment  where 
he  lived,  his  brother  answered  the  phone  and  he  told  him 
he  wanted  to  speak  with  his  father  and  his  brother  said, 
“We  don’t  want  to  have  anything  to  do  with  you”  and 
would  hang  up  the  phone,  that  he  made  numerous  calls  try¬ 
ing  to  get  through  to  his  father,  that  the  private  phone  was 
changed  to  an  unlisted  number,  that  he  tried  to  call  his  fath¬ 
er  through  the  switchboard  but  was  not  able  to  get  him,  at 
first  the  connection  would  be  made  but  afterwards  he  could 
not  get  through  to  the  apartment  at  the  Marlborough  in 
April  or  May,  1936,  that  it  had  been  his  father’s  custom 
prior  to  that  time  when  going  out  to  play  bridge  at  the 
Army-Navy  Club  to  go  through  Farragut  Square,  and  he 
went  and  sat  there  hoping  to  see  him,  hoping  to  effect  a  re¬ 
conciliation  but  he  never  saw  his  father  pass  through  on 
those  occasions.  (App.  54-59)  In  May,  1936,  he  drove  up 
to  Vermont  alone,  that  he  described  to  Mr.  and  Mrs.  How¬ 
land  what  occurred  between  him  and  his  father,1  that  after 
about  a  week  or  ten  days  he  returned  to  Washington  and 
tried  to  get  in  touch  with  his  father,  he  tried  to  telephone 
and  was  unable  to  get  in  touch  with  him,  he  was  not  con¬ 
nected  with  his  apartment,  he  did  not  go  to  the  Marlborough 
to  see  him,  he  wrote  his  father  several  letters,  he  mailed 
one  March  12, 1937,  and  it  was  not  returned,  (App.  59,  62- 
63)  that  he  went  on  active  duty  in  World  War  II  on  July 
23, 1940,  that  between  March,  1937,  and  July,  1940,  he  made 
effort  to  get  in  touch  with  his  father,  he  had  difficulty  be¬ 
cause  they  moved  from  the  Marlborough  and  he  was  unable 
to  ascertain  where  they  had  moved  to,  in  the  summer  of 
1938  he  found  they  had  moved  to  2001  Massachusetts  Ave- 

•  l  This  testimony  was  received  over  the  objection  of  appellant  and  is  part 
of  the  basis  of  Point  6  of  the  points  appellant  relies  on.  See  pages  56  to  59 
of  this  brief. 


nue,  N.  W.,  (the  transcript  states  2500  but  his  subsequent 
testimony  shows  that  was  a  mistake  at  this  point  because 
they  did  not  move  to  2500  until  1939)  that  he  made  efforts 
to  see  his  father,  he  testified  “I  used  to  stand  around  his 
apartment  hoping  to  see  father  on  the  street.  I  was  un¬ 
successful.”  He  was  told  his  father’s  telephone  number 
was  unlisted  and  they  would  not  give  it  out,  he  tried  to  see 
his  father.  He  was  asked,  “Did  you  go  to  the  apartment? 
and  replied,  “I  did  not  go  to  the  door.”  He  testified  his 
efforts  were  “Largely  confined  to  waiting  outside  the  apart¬ 
ment  trying  to  see  him.  I  went  one  day  and  found  they  had 
moved  out.  Then  I  lost  track  of  them  for  several  months. 
Subsequently  I  learned  they  had  moved  to  the  Shoreham 
Hotel  and  had  taken  an  apartment  there.  1  went  out  there 
and  hung  around  trying  to  see  them  there.  Then  they  moved 
out  of  the  Shoreham  and  1  lost  them  again.  Subsequently 
I  found  they  had  moved  to  2500  Massachusetts  Avenue. 
(App.  64-66)  In  November,  1944,  he  was  transferred  to 
California  and  returned  to  Washington  in  August,  1946,  en  j 
route  to  his  new  duty  at  Great  Lakes,  Illinois,  he  learned 
from  a  newspaper  clipping  his  father  was  in  the  University 
of  Virginia  Hospital  at  Charlottesville,  he  called  the  hospi¬ 
tal  and  talked  with  the  doctor  in  charge,  Dr.  Vest,  that  he  J 
called  the  hospital  from  Illinois,  after  he  got  out  there,  and 
was  not  able  to  get  in  touch  with  his  father,  that  he  did  not 
try  to  get  in  touch  with  his  father  personally  because  he 
was  advised  he  was  critically  ill  and  could  not  talk  to  any¬ 
body  on  the  telephone,  (App.  66-68)  he  returned  to  Wash¬ 
ington  to  be  separated  from  the  service  in  July,  1949,  he 
did  not  know  where  his  father  was  living  and  subsequently 
found  out  from  a  newspaper  clipping  that  he  was  living  at  i 
2500  Massachusetts  Avenue.  He  testified  that  was  “The  ! 
first  time  I  knew  where  they  were.”  He  testified  he  went  j 
to  see  Mrs.  Clark,  wife  of  Admiral  Clark,  who  was  suing 
to  evict  his  father  and  brother  from  2500  Massachusetts 
Avenue,  he  was  not  able  to  see  his  father  at  that  time,1  his  ! 

v  i 

l  This  testimony  was  received  over  appellant’s  objection  and  is  part  of  the 
basis  of  Point  6  of  the  points  appellant  relies  on.  t 
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purpose  in  seeing  Mrs.  Clark  was  to  find  out  something 
about  his  father,  what  his  physical  and  mental  condition 
was,1  that  in  view  of  the  state  of  his  health  he  wrote  his 
uncle  in  Vermont,  Fred  A.  Howland,  and  asked  his  advice, 
subsequently  he  talked  to  a  member  of  the  Metropolitan  Po¬ 
lice  Force,  he  tried  to  go  and  see  his  father,  his  wife  and 
Captain  Ethelbert  Watts  went  with  him  on  October  13, 1949, 
his  brother  opened  the  door  about  six  inches  wide,  took  a 
hurried  look  at  them,  closed  the  door  without  making  any 
remark  and  they  left,  he  wrote  his  father  a  registered  letter 
about  nine  or  ten  days  later  but  it  was  returned  to  him  as 
not  being  able  to  deliver,  (App.  68-70)  his  father  died 
March  18, 1950,  he  was  not  notified  of  his  death  by  his  broth¬ 
er  or  Miss  Sinclair,  Mrs.  Clark  called  him,  he  called  Gaw- 
ler’s  Funeral  home  and  he  was  permitted  to  testify  “Mr. 
Gawler  told  me  he  was  instructed  not  to  give  out  any  in¬ 
formation.”2 

On  cross-examination  appellee  admitted  that  after  he 
tried  to  contact  his  father,  William  E.  Leahy  called  him  for 
a  conference  and  he  met  with  him,  that  after  the  conference 
he  attempted  to  see  his  father  again  “By  staying  outside 
places  I  knew  he  was  living  and  trying  to  see  him  in  that 
way.”  He  wrote  his  father  a  number  of  letters,  and  after 
he  kept  that  up,  Mr.  Leahy  wrote  appellee  a  letter  dated 
March  20,  1937,  reading  as  follows: 

“Dear  Sir: 

“I  have  received  another  telephone  message  from 
your  father  to  the  effect  that  he  has  in  hand  a  letter 
which  you  wrote  him,  the  contents  of  which  you  must 
know.  I  have  been  advised  by  your  father  to  inform 
you  again  that  he  refuses  positively  to  have  any  further 
communication  with  you  in  any  form  and  that  he  will 
not  permit  your  writing  to  him  or  communicating  with 
him  in  any  way,  shape  or  form.  I  am  conveying  this 

l  This  testimony  was  received  over  appellant’s  objection  and  is  part  of  the 
basis  of  Point  6. 

a  Tins  testimony  was  received  over  appellant’s  objection  and  is  covered  in 
Point  5  (c). 


information  to  yon  because  I  believe  that  you  will  un¬ 
derstand  more  what  has  been  left  unsaid  than  stated. 
In  my  interview  with  you  I  endeavored  to  point  out 
to  you  the  situation  as  it  exists.  It  is  extremely  xm- 
fortunate  if  you  misunderstood.  This,  I  am  certain, 
you  cannot  misunderstand.  Blindly  refrain  from  mak¬ 
ing  necessary  any  further  action  in  the  matter. 

“I  am, 

“Very  truly  yours, 

“William  E.  Leahy.”  (App.  76-77,  D.  Ex.  2) 

Appellee  admitted  he  returned  from  Walter  Beed  Hospi¬ 
tal  about  March  10, 1936,  he  told  his  father  he  had  received 
a  letter  from  Susan  Howland  of  Montpelier,  Vermont,  as 
a  result  his  father  wrote  a  letter  to  Mrs.  Fred  A.  Howland, 
mother  of  Susan,  dated  March  10, 1936,  reading  as  follows : 

“Dear  Margaret: 

“Theodore  returned  from  the  hospital  this  morning 
after  an  operation  for  piles  and  said  Susan  had  written 
him  asking  to  make  us  a  visit  about  Easter  time.  Be¬ 
cause  of  the  situation  here  I  am  forced  to  tell  you  of 
his  behavior  for  the  past  fifteen  years. 

“No  parent  enjoys  imparting  even  to  his  immediate 
family  what  I  am  about  to  write,  but  it  is  high  time  you 
all  knew  the  truth  for  your  own  protection  if  nothing 
else.  His  sporting  and  hard  drinking  in  1925  resulted 
in  ulcir  of  the  stomach  and  I  had  to  send  him  to  Florida 
for  a  period  of  two  years  at  a  great  expense  to  get  him 
in  shape  again. 

“He  no  sooner  recovered  than  he  struck  up  with  a 
married  man  in  North  Carolina,  who  was  carrying  on  a 
scandalous  affair  with  a  woman,  and  he  decided  to  stay 
in  N.  C.  with  the  excuse  of  selling  insurance.  He  did 
little  or  nothing  along  this  line.  I  sent  him  $7,379  for 
Tifm  and  this  man  to  sport  on.  Authorities  in  N.  C. 
drove  the  man  out  of  the  state  after  he  and  Theodore 
got  into  some  serious  trouble. 

“When  this  came  to  my  knowledge  I  stopped  the 
money  and  he  came  home  in  1929  only  to  drink  and 
abuse  his  family  when  his  drinking  friends  were  not 
around. 
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1  *  He  finally  went  to  work  with  the  Travelers  Ins.  Co. 
and  has  done  very  well  with  them  although  he  has 
stooped  to  do  some  very  low  things  which  I  shall  tell 
yon  about  later.  His  associates  at  no  time  have  been 
more  than  fair  but  for  the  past  two  years  he  has  been 
going  with  a  hard  drinking  lot  of  men  like  himself. 

“Now  about  dear  little  Susan.  I  do  so  want  her,  but 
Edward  is  hard  at  work  at  the  National  University 
and  though  I  am  making  rapid  strides  to  good  health 
I  am  not  quite  strong  enough  to  take  her  around  and 
give  her  a  good  time  so  I  am  going  to  ask  that  she  post¬ 
pone  her  visit  until  early  summer  when  Edward  is  free. 

“It  is  needless  to  tell  you  Margaret  it  would  never 
do  for  Theodore  to  introduce  her  to  his  fast  drinking 
friends. 

“I  would  be  so  glad  to  give  either  you  or  Helen  the 
trip  along  with  Susan  so  write  me  soon  in  care  of  the 
Army  &  Navy  Club. 

“With  much  love  to  all 

“Your  affectionate  brother, 

“Ted.”  (App.  78,  166,  167) 

Postscript :  “Do  not  let  this  letter  get  astray  as  fam¬ 
ily  dirt  should  not  be  broadcast.  Much  as  it  grieves 
me  as  a  father  to  say  that  my  son,  Theodore,  has  turned 
out  to  be  a  hypocrit  and  a  prevaricator  that  is  the  rea¬ 
son  for  sending  you  this  letter”. 

Appellee  further  admitted  the  letter  was  written  six  weeks 
before  his  father  ordered  him  out  of  his  apartment,  and  ad¬ 
mitted  facts  which  proved  the  truth  of  nearly  all  the  facts 
stated  in  this  and  other  letters  written  by  his  father;  name¬ 
ly,  that  in  1925  he  had  an  ulcer  of  the  stomach,  he  drank  in 
1925  and  still  does,  his  father  was  not  a  drinking  man,  he 
was  a  very  good  man,  a  man  of  strict  principles,  he  wanted 
appellee  and  appellant  to  live  strictly  by  the  principles  by 
which  he  had  lived  so  long.  (App.  78-80, 107)  He  admitted 
he  went  to  Florida  in  October,  1925,  he  first  denied  and  later 
admitted  his  father  gave  him  money  to  go  to  Florida  (App. 
80-82)  he  admitted  he  was  on  a  diet  and  under  care  of  a 
doctor  on  account  of  ulcers  when  he  went  to  Florida,  he  first 
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denied  and  later  admitted  his  father  sent  him  money  regu¬ 
larly  in  Florida,  (App.  82-85)  he  admitted  his  business  and 
social  association  in  North  Carolina  with  an  older  married 
man  named  William  F.  Lickle,  whose  wife  divorced  him  on 
the  ground  of  adultery,  (App.  Ill)  and  that  Lickle  asso¬ 
ciated  with  a  widow  and  his  father  undoubtedly  saw  lickle 
associating  with  the  widow  when  he  visited  appellee  in  Dur¬ 
ham,  North  Carolina,  in  1929,  and  in  Moorehead  City,  North 
Carolina,  in  1930,  there  was  no  other  associate  of  appellee’s 
who  was  married  and  associating  with  a  widow,  he  admitted 
his  father  sent  him  more  than  $7,000,-  when  he  was  in  North 
Carolina,  (App.  86-92,  99-100)  he  admitted  he  had  lived 
in  New  York  on  two  occasions  as  well  as  in  Florida  and 
North  Carolina,  that  in  1930  he  was  holding  himself  out  as 
a  District  Agent  for  National  Life  Insurance  Company  of 
Vermont  in  Durham,  North  Carolina.  (App.  100-102)  De¬ 
fendant’s  Exhibits  3  to  62  show  his  father  gave  him  a  sub¬ 
stantial  amount  of  money  as  stated  in  the  father’s  letter  of 
March  10, 1936,  to  Mrs.  Howland,  and  as  stated  in  the  will. 
He  admitted  appellant  entered  National  University  Law 
School  and  was  still  attending  every  evening  from  about 
five  o’clock  to  eight  or  eight  thirty  when  appellee  was  or¬ 
dered  out  of  the  house.  (App.  112-113)  In  the  winter  1934- 
35  his  father  had  pneumonia  and  got  out  of  the  hospital 
early  in  January,  1935,  he  was  in  the  hospital  again  in  June, 
1935,  his  health  was  not  good  for  the  winter  of  1934-35, 
Selma  Sinclair’s  health  was  bad  also  in  1935,  she  took  a  trip 
to  Florida,  she  came  back  in  care  of  a  doctor,  she  was  then 
and  since  approximately  1931  had  been  living  at  the  Dupont 
Circle  apartments,  prior  to  that  she  lived  at  the  Hay  Adams 
House,  she  and  his  brother  left  and  were  gone  a  month  or 
six  weeks,  possibly  two  months,  his  brother  left  the  apart¬ 
ment  frequently  that  summer.  (App.  113-118)  During  the 
early  part  of  the  summer  of  1935  his  father’s  health  was 
bad,  he  entered  the  Naval  Hospital  after  he  got  sick  on  a 
trip  he  took  with  appellee  on  appellee’s  boat  over  Decora¬ 
tion  Day,  after  he  got  out  of  Naval  Hospital  his  health  was 
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fairly  good  the  balance  of  the  summer,  his  father  took  two 
boat  trips  with  him,  appellee  took  a  trip  on  his  boat  most 
every  week  end,  went  Saturday  morning  and  returned  Sun¬ 
day  night  and  on  one  occasion  he  was  gone  for  eight  days 
and  another  for  four  days,  nobody  was  home  with  his  father 
except  the  maid.  (App.  119-120) 1  Appellee  admitted  Mr. 
Leahy  called  him  in  for  the  conference  in  October,  1936,  in 
1937  he  learned  his  father  had  moved  to  the  Shoreham  Ho¬ 
tel,  he  went  to  Mr.  Moore,  Manager  of  the  Shoreham  and 
talked  to  him  about  his  father,  and  as  a  result  his  father 
went  to  the  United  States  Attorney’s  office  about  appellee, 
his  father  moved  to  2500  Massachusetts  Avenue  probably 
around  1939,  Thomas  J.  Fisher  Company  was  manager,  he* 
testified  he  did  not  know  the  name  of  the  man  Fisher  Com¬ 
pany  had  in  charge  of  that  apartment  and  he  didn’t  go  to  see 
him,  (App.  122)  that  he  may  have  talked  to  Mr.  Brent  of 
the  Fisher  Company,  he  didn’t  recall,  but  later  he  admitted 
he  went  to  see  Mr.  Brent  (App.  157)  and  that  he  went  to 
see  Mr.  Corbin  who  owned  the  building  before  Mrs.  Clark. 
(App.  136, 156)  In  1944  he  applied  for  membership  in  the 
Army-Navy  Club,  his  father  wrote  a  letter  protesting  his 
application,  (Defendant’s  Exhibit  63)  his  father’s  health 
was  in  good  shape  in  1943.  (App.  124)  He  communicated 
with  Fred  Howland,  who  communicated  with  Congressman 
Plumley,  who  communicated  with  Police  Superintendent 
Barrett,  who  sent  two  uniformed  policemen  out  to  investi¬ 
gate  the  circumstances  under  which  his  father  was  living 
on  October  4,  1949.2  (App.  125-126)  It  was  after  that  re¬ 
port  he  went  to  the  apartment  to  attempt  to  see  his  father 
on  October  13,  1949,  after  his  brother  did  not  admit  him, 
he  went  downstairs  and  into  the  apartment  of  Mrs.  Clark 
who  was  litigating  with  his  brother  to  evict  his  father  and 
brother  from  the  apartment,  he  made  an  affidavit  on  Janu- 

1  These  admissions  proved  the  truth  of  most  of  the  facts  stated  in  testa¬ 
tor’s  letters  introduced  in  evidence  through  the  deposition  of  Mrs.  Margaret 
Howland.  (App.  163-175) 

2  The  policemen  made  an  official  report  which  was  favorable  to  appellant 
and  unfavorable  to  appellee  and  which  appears  in  the  record,  and  they  tes¬ 
tified  to  the  facts  contained  in  the  report.  (App.  127-130,  393-408) 
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ary  13, 1950,  filed  in  that  litigation  on  behalf  of  Mrs.  Clark 
on  that  date,  in  which  he  told  a  different  story  than  he  did 
in  his  testimony  on  direct  examination,  as  follows : 

“That  some  years  ago  his  brother  became  engaged 
to  the  said  Selma  0.  Sinclair ;  that  for  various  reasons 
affiant  expressed  disapproval  of  the  engagement,  which 
antagonized  his  brother,  the  said  Selma  0.  Sinclair  and 
affiant’s  father,  Commander  Theodore  Gibbs  Dewey, 
United  States  Navy  (Retired) ;  that  affiant’s  father 
was  then  of  rather  advanced  age  (now  over  90  years) 
and  apparently  was  influenced  by  his  brother  (plain¬ 
tiff)  and  the  said  Selma  Sinclair,  with  the  result  that 
there  was  precipitated  a  breach  in  the  family  relation¬ 
ship.”  (App.  132-133) 

He  admitted  his  father  referred  to  Selma  Sinclair  as  his 
brother’s  wife  when  he  ordered  him  out  of  his  home.  (App. 
133-134)  In  the  latter  part  of  July  or  first  part  of  August, 
1936,  he  went  to  Vermont,  Fred  Howland  notified  him  his 
father  had  made  an  application  to  the  National  Life  Insur¬ 
ance  Company  of  Vermont  to  change  the  beneficiary  of  his 
insurance  from  him  and  his  brother  to  his  brother  alone, 
the  application  was  dated  July  20, 1936,  Fred  Howland  was 
president  or  chairman  of  the  board  of  the  insurance  com¬ 
pany  at  that  time,  as  a  result  of  appellee’s  trip  to  Vermont, 
Fred  Howland  came  to  Washington  and  went  to  see  his 
father  to  intercede  on  his  behalf,  but  was  unable  to  effect 
any  reconciliation  between  him  and  his  father.  (App.  135- 
136)  On  redirect  examination  he  fixed  the  time  he  left  his 
father’s  apartment  as  the  early  part  of  April,  anywhere 
between  the  first  and  fifteenth,  sixteenth,  he  carried  two  or 
three  suitcases  and  also  packed  a  steamer  truck  which  he 
left  at  the  apartment  and  sent  for  later,  he  did  not  return 
to  the  apartment  later,  the  conference  with  Mr.  Leahy  was 
October  21,  1936,  absolutely  nothing  was  said  about  not 
seeing  his  father,  his  father  did  most  of  his  letter  writing 
from  the  Army-Navy  Club,  his  father  did  not  discuss  with 
him  the  contents  of  the  letter  of  March  10,  1936,  to  Mrs. 
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Howland.  (App.  139-142)  In  his  rebuttal  testimony ,  ap¬ 
pellee  testified  under  cross-examination  that  when  his  fath¬ 
er  ordered  him  out  of  his  home  he  was  forty  years  of  age 
and  for  thirteen  and  a  half  years  he  never  attempted  to  go 
to  his  father’s  door,  in  July,  1936,  when  Fred  Howland  in¬ 
formed  him  that  his  father  had  changed  the  designation  of 
beneficiary  on  his  insurance  on  July  20,  1936,  he  went  to 
Vermont,  as  a  result  Fred  Howland  came  to  Washington 
to  see  his  father  for  the  purpose  of  interceding  on  his  be¬ 
half,  when  Fred  Howland  .went  to  his  father’s  home,  he  did 
not  go  with  him.  (App.  736-737)  He  denied  he  followed 
his  father  and  brother  after  he  was  put  out  of  his  father’s 
apartment.  (App.  737 )x  He  testified  he  saw  his  father 
“once”  after  he  was  put  out  of  his  apartment,  his  father 
was  then  living  at  2001  Massachusetts  Avenue,  he  saw  his 
father  “one  other  time”  at  the  Trans  Lux  Theater  in  Au¬ 
gust,  1940.  He  testified,  “I  didn’t  go  up  to  speak  to  father 
because  I  didn’t  think  a  public  theater  was  the  place  to  cre¬ 
ate  a  scene.”  He  saw  his  father  when  he  lived  at  the  Shore- 
ham  Hotel,  he  went  there  to  talk  to  the  manager,  he  did  not 
go  to  his  father’s  apartment,  he  said  he  did  not  recall  testi¬ 
fying  on  cross-examination  that  he  went  to  see  Mr.  Brent 
of  Thomas  J.  Fisher  Company,  manager  of  2500  Massachu¬ 
setts  Avenue  when  his  father  lived  there,  he  didn’t  recall 
but  it  is  possible  he  went  to  see  Mr.  Brent.  (App.  737-742, 
122,  157) 

In  addition  to  the  letter  of  March  10, 1936,  from  testator 
to  Mrs.  Howland,  appellee  introduced  in  evidence,  through 
the  deposition  of  Mrs.  Margaret  Howland ,  a  sister  of  testa¬ 
tor,  a  series  of  letters  which  testator  had  written  to  her 
and  their  sister,  Helen  G.  Dewey.  (App.  163-176)  One  of 
the  letters,  dated  July  24,  1936,  addressed  to  both  sisters, 
reads  as  follows: 

“Dear  Helen  and  Margaret: 

“I  have  received  your  letters  and  have  not  answered 
Margaret’s  because  of  her  expressed  belief  in  Theo- 

l  This  denial  should  be  considered  with  his  testimony  on  pages  8,  9,  10  and 
14  hereof. 
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dore  and  her  lack  of  respect  in  regard  to  my  judgment 
based  entirely  on  what  I  have  seen  and  heard  for  my¬ 
self. 

“In  Margaret’s  reply  to  my  letter  no  mention  was 
made  of  Julius  nor  an  invitation  to  me  to  visit  camp. 

“I  have  her  letter  before  me  now  and  am  sure  of 
what  I  write. 

“It  was  an  unnecessary  expense  to  register  your 
letter  as  I  am  given  my  mail  by  Edward  or  go  for  it 
myself. 

“In  regard  to  Theodore  I  have  this  further  to  say — 
you  are  being  taken  in  by  a  19th  Century  Dr.  Jekyll 
and  Mr.  Hyde,  and  he  is  the  most  selfish,  sneaking  and 
untruthful  person  it  has  ever  been  my  lot  to  know. 

“His  statement  to  you  that  he  has  in  any  way  been 
dealt  with  unfairly  is  untrue — When  Edward  was  out 
of  the  city  last  summer  Theodore  had  a  splendid  op¬ 
portunity  to  show  his  “great  love”  for  me — I  was  so 
weak  the  entire  summer  I  often  had  to  hold  onto  chairs 
and  the  walls  to  get  about,  and  notwithstanding  the 
fact  that  he  had  told  his  friends  “I  was  liable  to  go  at 
any  time”  he  spent  every  week  end  down  the  river  on 
his  boat,  leaving  generally  Friday  night  or  Saturday 
morning  and  returning  late  Sunday  night  or  Monday 
morning,  and  on  at  least  one  of  these  trips  he  was  gone 
for  over  a  week  and  returned  home  boasting  about  how 
much  whiskey  they  had  consumed. 

“I  was  anxious  to  see  how  he  would  pick  up  the  reins 
that  Edward  was  forced  to  throw  down  because  of  his 
.  (Theodore’s)  behavior. 

“I  could  write  you  hundreds  of  low  sneaking  things 
he  has  done  and  said  that  people  who  respect  their 
‘breeding’  that  you  write  me  about  never  do. 

“When  I  have  written  you  facts  in  regard  to  Theo¬ 
dore  and  in  reply  am  questioned  by  the  two  of  you  as 
to  my  ability  to  render  justice,  you  then  place  me  in  a 
position  to  say  to  you  that  under  no  circumstances  do 
I  care  or  want  to  exchange  greetings  or  letters  in  the 
future. 

“My  breeding  is  inborn  and  I  find  it  unnecessary  to 
write  or  talk  about  it. 

“In  this  my  last  letter  to  you,  I  have  to  say  that 
Theodore  has  been  given  a  chance  over  a  period  of 
years  and  he  has  been  found  more  than  wanting. 
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“Since  yon  are  convinced  lie  is  so  fine  I  liope  yon 
will  keep  him  there,  so  I  may  continue  the  improvement 
in  health  without  any  annoyance  from  him.” 

“Ted”.  (App.  171-172) 

Another  letter,  dated  August  6,  1936,  addressed  to  Mrs. 
Howland,  reads  as  follows: 

“Dear  Margaret: 

“I  have  just  received  your  letter  and  I  recall  your 
previous  letter  in  which  you  spoke  of  Julius  and  also 
of  me.  When  I  wrote  I  was  referring  to  the  letter  that 
Helen  spoke  of. 

“I  was  quite  surprised  when  you  said  in  your  letter 
‘If  you  wish  to  cast  off  your  sisters’  etc.  as  nothing 
has  ever  been  in  my  thoughts  except  to  have  the  great¬ 
est  love  and  affection  for  you,  and  nothing  would  dis¬ 
tress  me  more  than  to  have  any  misunderstanding 
bring  about  such  a  thing. 

“You  must  believe  however  that  I  am  perfectly  justi¬ 
fied  in  whatever  action  I  have  taken  in  regard  to  Theo¬ 
dore  and  I  am  sure  that  if  Ridie  was  alive  she  would 
more  than  approve  my  conduct.  Consequently  I  was 
obliged  to  write  Helen  that  I  did  not  care  for  any  fur¬ 
ther  efforts  in  behalf  of  Theodore  for  I  know  how  he 
can  place  before  you  how  he  has  been  persecuted.  He 
knows  full  well  my  reasons  but  he  does  not  tell  them 
to  you.  I  am  sorry  that  you  and  Helen  have  had  any 
thought  of  my  changed  feeling  for  you,  for  such  is  not 
the  case.  You  must  however  allow  me  to  run  my  own 
household  and  not  be  influenced  by  anything  being 
dished  out  to  you  by  Theodore. 

“With  love  to  you  both. 

“Ted”.  (App.  172-173) 

By  deposition,  Fred  A.  Howland  of  Montpelier,  Vermont, 
testator’s  brother-in-law,  testified  he  came  to  Washington 
with  appellee  in  August  or  in  the  late  summertime,  1936; 
that  he  talked  with  testator  alone,  that  he  did  not  make  any 
progress  toward  effecting  a  reconciliation,  that  while  in 
Washington  he  took  occasion  to  make  some  inquiries  with 
reference  to  Selma  Sinclair  of  people  whom  he  knew  and 
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met  in  Washington,  that  on  October  6  or  7,  1936,  testator 
telephoned  him  from  Washington,  he  was  angry  and  the 
gist  of  what  he  said  was,  “he  said  I  had  been  doing  some 
investigation  or  trying  to  investigate  Selma  and  he  wanted 
me  to  understand  and  convey  a  message  to  Helen  and  Mar¬ 
garet  that  he  wanted  nothing  further  whatever  to  do  with 
our  family.”  (App.  836-839)  On  cross-eooamination  he 
testified  it  was  early  in  August,  1936,  that  he  came  to  Wash¬ 
ington  to  see  testator,  that  appellee  had  been  up  to  see  him 
and  he  came  to  Washington  with  him,  appellee  did  not  go 
with  him  to  his  father’s  apartment,  although  he  was  going 
to  see  his  father  on  his  behalf,  that  he  asked  the  father  why 
he  put  appellee  out,  that  “I  will  tell  you  this  much,  I  was 
perfectly  justified  in  what  I  did”  sounds  a  good  deal  like 
the  father’s  generalizations,  that  he  presumes  the  father 
did  tell  him,  “lam  also  competent  of  running  my  own  fam¬ 
ily  without  any  help  from  you”  or  words  to  that  effect,  as 
soon  as  he  found  there  was  no  use  at  all  in  attempting  to 
reach  a  reconciliation  he  dropped  the  subject.  “He  was 
so  definite  I  soon  found  there  was  no  basis  for  a  reconcilia¬ 
tion.”  (App.  179-188,  847-849) 

Charles  L.  Brown  gave  corroborative  testimony  that  the 
relations  between  appellee  and  his  father  were  friendly  and 
cordial  on  two  occasions  he  observed  in  1933-1934.  Henry 
A.  Latimer  gave  similar  testimony  about  two  occasions  he 
observed  in  July  or  August,  1935.  Joseph  C.  Huske  gave 
similar  testimony  about  one  occasion  in  the  Summer  of 
1933.  Alice  M.  Clugston  gave  similar  testimony  about  one 
occasion  in  the  Spring  of  1935  and  several  unspecified  oc¬ 
casions.  By  deposition,  Ethelbert  Watts,  corroborated  ap¬ 
pellee’s  testimony  about  his  call  at  his  father’s  apartment 
on  October  13, 1949.  (App.  188, 192, 196, 199)  WiUiamC. 
Coe,  Secretary  of  the  Army-Navy  Club  from  1937  to  1946, 
a  witness  for  appellee,  identified  Defendant’s  Exhibit  No. 
63  and  testified  testator  and  appellant  came  to  his  office 
around  January,  1944,  testator  was  very  much  excited  about 
appellee’s  application  for  membership  in  the  club  and  said 
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he  would  have  to  resign  if  appellant  got  membership  in  the 
club.  (App.  204)  Admiral  William  Brent  Young  also 
identified  Defendant’s  Exhibit  No.  63,  which  is  a  letter  from 
testator  to  the  Army-Navy  Club  objecting  to  appellee’s  ap¬ 
plication  for  membership,  and  it  was  received  in  evidence. 
He  testified  he  was  Chief  of  the  Bureau  of  Supplies  and  Ac¬ 
counts  in  United  States  Navy  from  June  1, 1942,  to  October, 
1945,  and  appellee  served  under  him,  testator  telephoned 
him  during  that  period  in  an  effort  to  block  appellee’s  pro¬ 
motion  and  said  he  was  not  fit  to  be  in  the  United  States 
Navy  and  indicated  he  should  be  dismissed.  (App.  210, 
215-216)  Dr.  Samuel  A.  Vest  testified  he  treated  testator 
at  the  University  of  Virginia  Hospital  from  May  to  Sep¬ 
tember,  1946,  appellant  and  Selma  Sinclair  made  the  ar¬ 
rangements  by  telephone  for  his  treatment  with  him,  both 
of  them  stayed  in  his  room,  mostly  Miss  Sinclair,  they  told 
him  in  July,  1946,  appellee  was  a  renegade,  that  he  had  been 
in  trouble  in  Charlotte,  North  Carolina,  that  testator  had 
him  thrown  out  of  the  Army  and  Navy  Club  and  they  even 
told  me  they  believed  he  had  tried  to  poison  Commander 
Dewey  by  sending  food  to  the  apartment  which  they  had  to 
taste  first  and  things  of  that  sort,  testator  said  the  same 
things  to  him  about  appellee  on  another  occasion.  On  cross - 
examination  he  admitted  that  in  February,  1946,  he  saw 
testator  in  his  apartment  in  Washington  and  at  that  time 
the  subject  of  an  operation  on  him  came  up  and  he  told  the 
witness  that  he  had  recently  had  some  difficulty,  he  had  a 
tube  in  his  bladder  then,  that  on  that  occasion  he  advised 
testator  he  should  have  an  operation  in  the  future,  when 
he  recovered  from  what  he  had  gone  through  in  Washing¬ 
ton  with  the  tube  in  his  bladder.  (App.  223-228,  866-884) 1 
Paul  R.  Blok  testified  that  after  testator’s  death,  appellant 
instructed  him  not  to  give  any  information  to  any  person 
other  than  the  family  which  consisted  of  just  appellant. 
(App.  229-230)2  Jessie  Record  West ,  appellee’s  mother-in- 
law,  testified  that  on  March  23,  1937,  her  daughter  was  en- 


i-2  Received  over  appellant’s  objections  and  covered  in  Point  5  (a)  and  (e). 
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gaged  to  marry  appellee  and  testator  came  to  her  office,  ac¬ 
companied  by  appellant,  and  told  her  be  had  disowned  ap¬ 
pellee,  that  he  wanted  nothing  more  to  do  with  him,  he  was 
heartless,  that  he  had  not  wanted  him  to  pnt  flowers  on  his 
mother’s  grave  and  that  he  had  sneered  and  said  “There 
was  nothing  but  a  skeleton  there.’ *  He  said  appellee  had 
the  ability  to  make  people  like  him,  but  he  wasn’t  that  way, 
he  drank,  just  drank  terribly,  he  had  always  supported  him, 
no  matter  where  he  lived,  he  had  supported  him,  and  that 
he  would  not  be  able  to  support  her  daughter,  that  appellee 
had  lived  in  many  places,  and  in  North  Carolina,  and  that 
he  had  always  had  to  support  him,  he  said  he  wanted  her 
and  her  daughter  to  know  that  she  could  never  call  on  him 
for  any  assistance  whatever,  that  if  a  child  was  bora,  he 
would  have  nothing  to  do  with  the  child  and  would  never 
assist  her  daughter  in  any  way,  he  stressed  the  point  “that 
Tate  was  no  fit  person  for  a  nice  girl  to  marry,”  he  said 
that  while  Tate  was  in  North  Carolina  he  had  gotten  a  girl 
in  trouble  and  the  girl  had  a  child  and  was  now  living  in 
Washington,  that  appellant  did  not  take  any  part  in  the 
conversation  but  was  present.  (App.  230-233)  Ralph  S. 
Richard  of  the  investment  brokerage  firm  of  Johnston, 
Lemon  &  Co.  testified  testator  and  appellant  were  custom¬ 
ers  of  the  firm,  he  produced  records  of  transfers  of  securi¬ 
ties  by  testator  to  appellant  on  June  17,  1935,  and  Febru¬ 
ary  17, 1947,  on  February  4, 1936,  testator  bought  Seaboard 
Finance  Corporation  shares  which  came  into  appellant’s 
account  on  September  25,  1945.  On  cross-examination  he 
testified  testator  opened  his  account  on  February  3,  1930, 
and  it  was  an  active  account  until  January,  1945,  during 
1935  there  were  five  purchases  and  two  sales,  in  1936  there 
were  nine  purchases  and  ten  sales  or  a  total  of  nineteen 
transactions.  He  also  testified  to  two  transactions,  one  in¬ 
volving  the  testator’s  deed  to  real  estate  and  the  other  a 
power  of  attorney  from  the  testator  on  October  17,  1949. 
(App.  234-242,  D.  Exs.  65-66) 
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The  foregoing,  excluding  the  testimony  of  Witnesses 
Leahy,  McKenzie  and  Walker,  is  the  substance  of  all  the 
evidence  offered  by  appellee. 

Ten  members  and  employees  of  the  Army-N (wy  Club  tes¬ 
tified  to  facts  showing  testator  used  the  facilities  of  the 
Club  almost  daily  from  1922  to  1943  and  with  less  frequency 
thereafter  until  December,  1945,  when  he  got  sick,  that  he 
played  bridge  with  other  members  in  the  card  room  in  the 
afternoons,  used  the  Club  reading  room  and  usually  took 
his  evening  meal  in  the  Club  dining  room,  frequently  with 
appellant  and  sometimes  with  appellant  and  Selma  Sinclair, 
their  testimony  showed  he  came  and  went  as  he  pleased  and 
was  a  free  agent  in  every  sense  of  the  word.  ( App.  298-304, 
321-339,  369-374)  Two  of  the  employees  of  the  Club  testi¬ 
fied  they  saw  testator  in  his  apartment  on  a  number  of  oc¬ 
casions  between  December,  1945,  when  he  got  sick,  and 
March  19, 1950,  when  he  died.  (App.  322-323,  345)  An  em¬ 
ployee  of  his  bank  testified  he  saw  testator  alone  in  the  safe 
deposit  department  about  once  a  month  during  1935,  1936. 
(App.  379)  The  testator’s  investment  counsellor,  James 
M.  Johnston ,  testified  testator  came  alone  to  his  office  to 
visit  and  talk  about  business  an  average  of  once  a  month 
in  the  middle  ’30s,  1936  and  1937,  he  told  him  he  intended 
to  transfer  his  securities  to  appellant,  also  told  him  on  two 
or  three  occasions  that  appellee  had  caused  him  consider¬ 
able  trouble.  He  testified  to  other  facts  showing  that  he 
continued  to  see  testator  and  that  testator  was  a  free  agent 
up  to  the  time  of  his  death.  Ralph  8.  Richard,  an  employee 
of  Mr.  Johnston’s,  and  Robert  F.  Fleming,  also  testified 
about  transactions  showing  testator  was  a  free  agent  up  to 
the  time  of  his  death.  (App.  383-393,  416)  Judge  Walter 
M.  Bastion  and  Arthur  L.  Manley  testified  about  testator’s 
participation  as  a  party  to  an  important  lease  transaction 
in  March,  1941,  in  which  Judge  Bastian,  then  a  practicing 
attorney,  represented  testator.  (App.  382, 430)  There  was 
much  evidence  that  testator  enjoyed  good  health,  drove  an 
automobile,  read  newspapers,  went  to  the  movies,  was  a 


radio,  cross-word  puzzle,  bridge  and  baseball  fan,  and  took 
care  of  all  his  own  business  until  December,  1945.  Pictures 
of  him,  taken  in  January,  1936,  and  the  Summer  of  1938, 
and  showing  him  in  good  health,  were  received  in  evidence. 
(App.  454-455;  D.  Exs.  74-75) 

Five  disinterested  witnesses  testified  testator  told  them 
how  good  and  kind  appellant  and  Selma  Sinclair  were  to 
him  and  what  excellent  care  they  gave  him.  (App.  324,  356, 
397,  405,  406,  439)  A  letter  in  testator’s  own  handwriting , 
dated  October  23,  1935,  stated  his  great  love  and  affection 
for  appellant  and  Selma  Sinclair,  who  was  then  appellant’s 
wife,  as  shown  by  testator’s  letter.  (App.  465-466) 

Nine  disinterested  witnesses  testified  testator  told  them 
he  had  had  trouble  with  appellee  and  that  appellee  had 
causd  him  nothing  but  sorrow  and  anxiety.  (App.  314,  362, 
387,  &r,  407,  413,  424-427,  439-141,  516-517)  Cross-exami¬ 
nation  of  three  of  these  witnesses  by  counsel  for  appellee » 
developed  that  testator  had  told  them  that  appellee  tried 
to  poison  him.  (App.  413,  441,  519)  Testator  gave  one 
witness  a  statement  in  his  own  handwriting,  dated  October,' 
1949,  in  which  testator  referred  to  Theodore  Macrea  Dewey 
“whom  I  caught  poisoning  me  in  1936,  disowned  and  kicked 
him  out.”  (App.  362,  D.  Ex.  68) 

William  E.  Leahy  testified  he  wrote  Defendant’s  Exhibit 
No.  2  (See  page  10  hereof)  at  the  request  of  testator.  (App. 
311)  David  Aiken  Hart,  former  Assistant  United  States 
Attorney,  testified  he  received  Defendant’s  Exhibit  No.  73 
from  testator,  who  came  to  him  in  his  capacity  as  a  prosecu¬ 
tor.  Because  of  its  length,  the  court  is  respectfully  referred 
to  the  record  for  this  letter.  (App.  424-430) 

Appellant  and  his  wife,  Selma  Sinclair  Dewey,  denied 
they  practiced  any  undue  influence,  fraud  or  deceit  upon 
testator.  (App.  446,  457,  475,  527,  605) 
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STATEMENT  OP  POINTS. 

L  (a)  The  will  and  change  of  designation  of  beneficiary 
were  properly  executed.  Commander  Dewey  was  found  to 
be  of  sound  mind.  Taken  at  its  best,  the  evidence  showed 
only  a  possibility  or  suspicion  of  undue  influence,  fraud 
and  deceit.  In  these  circumstances,  the  will  and  change  of 
beneficiary  should  not  have  been  set  aside. 

(b)  The  court  should  have  granted  appellant’s  motions 
for  a  directed  verdict  made  at  the  dose  of  appellee’s  evi¬ 
dence  and  at  the  close  of  all  the  evidence. 

(c)  The  court  should  have  granted  appellant’s  motion 
under  Rule  50(b)  of  the  Federal  Rules  of  Civil  Procedure 
to  set  aside  the  verdict  and  enter  a  judgment  sustaining 
the  will  in  accordance  with  appellant’s  motion  for  a  di¬ 
rected  verdict  made  at  the  close  of  all  the  evidence. 

2.  In  a  will  contest  and  contest  over  the  change  of  bene¬ 
ficiary  of  life  insurance  involving  only  issues  of  undue  in¬ 
fluence,  fraud  and  deceit,  declarations  of  testator  are  not 
admissable  for  the  purpose  of  (a)  proving  undue  influence, 
fraud  and  deceit,  (b)  proving  caveator’s  relations  with 
testator,  (c)  impeaching  a  witness.  When  such  declara¬ 
tions  were  received  in  evidence,  the  court  should  have  in¬ 
structed  the  jury  that  they  were  received  only  to  aid  the 
jury  in  determining  the  mental  capacity  of  testator  and  the 
jury  should  not  consider  them  for  any  other  purpose. 
When  the  court  directed  a  verdict  on  the  issue  of  mental 
capacity,  the  jury  should  have  been  instructed  not  to  con¬ 
sider  such  declarations  at  all. 

3.  The  court  should  have  granted  appellant  a  new  trifi.1 
because  appellee  raised  multiple  issues,  including  an  issue 
of  mental  capacity,  but  failed  to  sustain  his  charge  of 
mental  incapacity  and  did  not  produce  any  evidence  in 
support  thereof,  and  got  into  evidence  alleged  declarations 
of  testator  which  but  for  the  charge  of  mental  incapacity 
would  have  been  inadmissible. 
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4.  (a)  Sanity  became  an  established  fact  in  the  case 
when  the  presumption  of  sanity  and  affirmative  evidence  of 
sanity  were  not  overcome  by  other  evidence  and  the  court 
directed  a  verdict  on  the  issue  of  mental  capacity. 

(b)  The  court  erred  in  stopping  the  argument  of  counsel 
to  the  jury  premised  on  sanity  as  a  fact  of  the  case. 

(c)  The  court  erred  in  instructing  the  jury  that  the  di¬ 
rection  of  a  verdict  on  the  issue  of  mental  capacity  “is  not 
tantamount  to  my  saying  to  you  that  Commander  Dewey 
was  on  October  29, 1936,  of  sound  mind.” 

5.  It  was  error  (a)  to  admit  evidence  that  the  two  per¬ 
sons  charged  with  undue  influence,  fraud  and  deceit  iso¬ 
lated  testator  during  his  critical  illness  ten  years  after  he 
executed  his  will  and  change  of  beneficiary  of  his  life  insur¬ 
ance,  (b)  to  admit  evidence  that  the  two  persons  charged 
with  undue  influence,  fraud  and  deceit  were  remarried 
March  22,  1950,  the  day  of  testator’s  funeral,  their  mar¬ 
riage  in  July,  1935,  having  been  annulled  in  September, 
1936,  (c)  to  admit  evidence  that  after  testator’s  death,  the 
undertaker  informed  appellee  of  his  death  and  that  he  was 
instructed  not  to  give  out  any  information,  (d)  The  court 
should  have  granted  appellant’s  motion  to  withdraw  a  juror 
and  declare  a  mistrial  when  highly  prejudicial  testimony 
was  erroneously  admitted  over  appropriate  objection. 

6.  It  was  error  to  allow  witnesses,  repeatedly  and 
throughout  appellee’s  evidence,  to  state  their  own  mental 
processes  and  conclusions  and  the  mental  processes  and 
conclusions  of  other  persons  about  the  facts,  the  parties 
and  the  relations  between  the  parties  involved. 

7.  It  was  error  for  the  court  to  read  to  the  jury  the  af¬ 
fidavits  of  appellant  and  appellee  filed  in  another  case  in¬ 
volving  appellant  and  a  third  party,  where  appellee’s  af¬ 
fidavit  contained  prejudicial  statements  based  on  the  mental 
processes  and  conclusions  of  appellee  and  others  and  on 
hearsay. 
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8.  The  court  erred  in  denying  appellant’s  Bequests  for 
Instructions  No.  7  and  No.  9  and  in  granting  appellee’s 
Prayer  Number  Five. 

9.  The  properly  executed  change  of  designation  of  bene¬ 
ficiary  of  life  insurance  of  a  person  found  to  be  of  sound 
mind  and  who  reserved  the  right  to  change  beneficiaries, 
cannot  be  set  aside,  at  the  action  of  a  former  beneficiary 
having  only  a  revocable  interest,  on  the  ground  the  change 
was  procured  by  undue  influence,  fraud  or  deceit  practised 
upon  the  insured  by  the  substituted  beneficiary. 

SUMMARY  OF  ARGUMENT. 

1.  The  rule  of  the  Federal  courts  is  that  the  will  of  a 
person  found  to  be  possessed  of  sound  mind  and  memory  is 
not  to  be  set  aside  on  evidence  tending  to  show  only  a  pos¬ 
sibility  or  suspicion  of  undue  influence,  and  the  expressed 
intentions  of  the  testator  should  not  be  thwarted  without 
clear  reason  therefor. 

Counsel  for  appellee  admitted  the  absence  of  direct  evi¬ 
dence  and  relied  on  supposed  circumstantial  evidence  which 
was  insufficient.  The  cases  counsel  for  appellee  relied  on 
were  not  in  point  because  the  evidence  in  those  cases  showed 
a  lot  more  than  the  evidence  in  the  case  at  bar. 

Statements  of  the  trial  judge  show  on  their  face  that  the 
judge  relied  on,  and  allowed  the  jury  to  rely  on,  “  possi¬ 
bility  or  suspicion”  rather  than  on  evidence  or  on  “infer¬ 
ences  legitimately  deducible”  from  evidence.  The  trial 
judge’s  decision  in  the  insurance  case  shows  that  he  com¬ 
mitted  numerous  errors  which  are  discussed  in  the  argu¬ 
ment 

This  is  not  a  case  of  some  evidence  of  undue  influence, 
fraud  and  deceit ;  it  is  a  case  of  no  evidence  of  undue  influ¬ 
ence,  fraud  or  deceit. 

Testator’s  own  letters  introduced  in  evidence  by  appellee 
show  these  cases  represent  a  reopening,  after  testator’s 
death,  of  a  controversy  between  appellee  and  testator  dur- 


ing  testator’s  lifetime.  Testator  had  a  right  to  decide  the 
controversy,  he  decided  it  against  appellee  and  the  law  de¬ 
mands  that  his  decision  must  be  respected  and  allowed  to 
stand. 

The  court  drew  inferences  and  permitted  the  jury  to 
draw  inferences  that  were  not  permissible  from  the  estab¬ 
lished  facts.  In  fact,  the  court  drew  inferences  and  per¬ 
mitted  the  jury  to  draw  inferences  that  were  contrary  to 
the  established  facts. 

The  law  requires  an  open  and  visible  connection  between 
the  principal  and  evidentiary  facts  and  the  deductions  from 
them,  and  does  not  permit  a  decision  to  be  made  on  remote 
inferences. 

2.  The  rule  is  well  established  in  this  jurisdiciton  that 
declarations  of  a  testator  are  hearsay  and  inadmissible  for 
any  purpose  except  to  prove  testator’s  state  of  mind  at  the 
time  of  the  execution  of  his  will.  To  be  relevant  for  that 
purpose,  the  declarations  must  have  been  made  sufficiently 
close  to  the  time  of  the  execution  of  the  will,  either  before 
or  after,  to  be  indicative  of  the  probable  condition  of  the 
testator’s  mind  at  the  time  he  executed  his  will.  His  dec¬ 
larations  are  never  admissible  unless  there  is  an  issue  of 
mental  capacity  or  an  issue  of  undue  influence  over  a  weak¬ 
ened  mind. 

When  there  are  multiple  issues,  the  jury  should  be  in¬ 
structed,  when  declarations  of  the  testator  are  received  in 
evidence,  that  the  declarations  are  admitted  for  the  sole 
purpose  of  aiding  the  jury  in  determining  the  issues  of 
mental  capacity.  If  there  is  a  directed  verdict  on  the  issue 
of  mental  capacity  and  no  evidence  of  a  weakened  mind,  the 
jury  should  be  told  not  to  consider  the  declarations  at  all. 

The  trial  judge  did  not  agree  that  testator’s  declarations 
were  admissible  for  such  limited  purpose  and  he  said  so  and 
did  not  apply  the  rule  at  all  at  any  stage  of  the  case. 

The  trial  judge  referred  to  and  used  the  declarations  of 
testator  as  evidence  of  undue  influence  and  fraud  when  he 
decided  the  insurance  case. 
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The  trial  judge  erred  when  he  instructed  the  jury  that 
certain  declarations  of  testator  were  admitted  for  the  lim¬ 
ited  purpose  of  showing  “why  there  was  a  change  of  atti¬ 
tude’  ’  on  the  part  of  testator  toward  appellee.  He  also 
erred  when  he  admitted  testator’s  declarations  to  show  the 
relationship  between  testator  and  appellee.  This  court  has 
already  decided  that  declarations  of  a  testator  are  inad¬ 
missible  for  such  purposes. 

The  trial  judge  erred  in  admitting  a  written  declaration 
of  testator  nine  years  before  he  executed  his  will  and 
change  of  beneficiary  for  the  purpose  of  impeaching  appel¬ 
lant  as  a  witness.  Declarations  of  a  testator  are  not  ad¬ 
missible  for  that  purpose. 

3.  There  was  a  total  failure  of  proof  of  the  charge  of 
mental  incapacity.  Yet,  by  bringing  that  issue  into  the  case, 
appellee  was  able  to  introduce  in  evidence,  declarations  of 
testator  which  without  that  issue  in  the  case  would  not  have 
been  admissible  for  any  purpose.  The  use  of  such  a  de¬ 
vice,  whether  its  use  is  intentional  or  unintentional,  should 
not  be  allowed,  because  the  result  is  the  same — one  party 
gains  an  unfair  advantage  and  the  other  party  gets  an  un¬ 
fair  trial. 

Neither  appellee  himself,  nor  any  witness  he  called,  ex¬ 
pressed  the  opinion  or  produced  any  evidence  of  unsound 
mind  or  of  a  weakened  mind.  On  the  other  hand,  appellant, 
and  many  witnesses  for  appellant,  expressed  opinions  that 
testator  was  of  sound  mind  and  memory  and  capable  of 
executing  a  valid  deed  or  contract  and  that  his  mind  never 
weakened  but  remained  strong  to  the  time  of  his  death. 

4.  When  the  court  directed  a  verdict  on  the  issue  of 
mental  capacity  because  appellee’s  evidence  failed  to  over¬ 
come  the  presumption  of  sanity  and  appellant’s  affirma¬ 
tive  evidence  of  sanity,  sanity  became  an  established  fact 
of  the  case,  and  the  court  erred  in  stopping  argument  of 
counsel  for  appellant  premised  on  sanity  as  a  fact  of  the 
case.  The  court  also  erred  in  instructing  the  jury  that  his 
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direction  of  a  verdict  on  the  issue  of  mental  capacity  was 
not  tantamount  to  his  saying  that  testator  was  of  sound 
mind  when  he  made  his  will. 

The  effect  of  a  presumption  of  law  is  to  invoke  a  rule  of 
law  which  compels  the  jury  to  return  a  verdict  in  accord¬ 
ance  therewith,  in  the  absence  of  any  evidence  to  the  con¬ 
trary. 

The  court’s  interruption  of  counsel’s  argument  to  the 
jury  was  erroneous  and  highly  prejudicial.  What  counsel 
said  to  the  jury  was  sound;  what  the  court  interrupted 
counsel  to  say  to  the  jury  was  erroneous.  The  court  left 
the  jury  in  a  quandary  about  the  state  of  testator’s  mind, 
and  made  the  jury  believe  that  counsel  for  appellant  was 
wrong  when  he  was  right  as  a  matter  of  law. 

5.  Evidence  of  one  isolated  instance  of  alleged  isolation 
of  testator  approximately  ten  years  after  he  made  his  will 
and  change  of  beneficiary  and  at  a  time  when  testator  was 
critically  ill,  was  erroneous  and  highly  prejudicial.  The 
time  and  circumstances  were  too  remote  to  be  relevant  to 
any  issue  involved. 

Evidence  that  appellant  and  Selma  Sinclair  were  remar¬ 
ried  on  the  day  of  testator’s  funeral  was  irrelevant,  im¬ 
material  and  calculated  to  do  nothing  but  arouse  prejudice. 
It  had  no  tendency  to  prove  any  issue  involved. 

Hearsay  evidence  that,  after  testator’s  death,  the  under¬ 
taker  was  instructed  not  to  give  out  any  information  was 
irrelevant,  incompetent  and  highly  prejudicial.  The  court 
erred  in  denying  appellant’s  motion  to  withdraw  a  juror 
and  declare  a  mistrial.  The  court’s  instruction  to  the  jury 
“to  disregard  that  approach”  was  nullified  by  the  court’s 
later  error  in  admitting  evidence  of  a  member  of  the  under¬ 
taker ’s  staff  that  after  testator’s  death,  appellant  in¬ 
structed  him  not  to  give  out  any  information  to  any  person 
other  than  the  family,  which  consisted  of  just  appellant. 

The  three  foregoing  pieces  of  evidence  were  out  of  the 
realm  of  probability  and  in  the  realm  of  sheer  speculation 
that  fraud,  deceit  or  undue  influence  occurred  in  July  and 
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October,  1936.  The  law  requires  an  open  and  visible  con¬ 
nection  between  the  established  facts  and  the  deductions 
from  them  and  does  not  permit  a  decision  to  be  made  on 
remote  inferences. 

It  is  well  settled  that  a  reversal  will  be  directed  unless  it 
appears,  beyond  doubt,  that  the  error  complained  of  did 
not  and  could  not  have  prejudiced  the  rights  of  the  parties. 

6.  Witnesses  should  not  be  allowed  to  state  their  own 
mental  processes  and  conclusions  nor  the  mental  processes 
and  conclusions  of  other  persons  about  the  facts,  the  parties 
and  the  relations  between  the  parties  involved. 

In  civil  cases,  evidence  of  the  character  of  parties,  except 
where  character  is  directly  in  issue,  is  not  admissible.  When 
it  is  admissible,  it  is  not  admissible  in  the  form  of  opinion 
evidence  of  character. 

A  witness  can  state  what  he  perceived,  not  what  he  con¬ 
ceived.  He  can  state  what  he  saw  or  did,  but  not  what  he 
thought. 

7.  The  court  erred  in  reading  appellee’s  affidavit  filed 
in  another  case  involving  appellant  and  a  third  party  be¬ 
cause  the  affidavit  contained  prejudicial  statements  based 
on  the  mental  processes  and  conclusions  of  appellee  and 
others  and  on  hearsay.  The  whole  of  the  affidavit  was  hear¬ 
say  when  read  by  the  trial  judge  to  the  jury  after  appellee 
left  the  witness  stand. 

8.  The  lack  of  evidence  connecting  appellant  and  Selma 
Sinclair  Dewey  in  any  way  with  the  making  of  the  will  was 
a  strong  circumstance  tending  to  show  the  absence  of  undue 
influence  or  fraud,  and  appellant  was  entitled  to  an  instruc¬ 
tion  to  the  jury  to  that  effect,  as  requested  by  his  counsel 

The  court’s  modification  of  appellant’s  Request  for  In¬ 
struction  No.  7  and  his  giving  of  Appellee’s  Prayer  Number 
Five,  opened  the  door  to  the  jury  to  nullify  the  rule  that 
mere  possibility  or  suspicion  of  undue  influence  or  fraud  is 
not  enough. 


9.  Mental  incapacity  of  the  insnred  at  the  time  of  a  con¬ 
tested  change  of  beneficiary  is  the  only  ground  on  which 
the  change  can  be  set  aside  at  the  action  of  a  former  bene¬ 
ficiary  having  only  a  revocable  interest.  Fraud,  deceit  or 
undue  influence  do  not  constitute  grounds  for  annulling  the 
change  because  the  designated  beneficiary  has  no  vested 
property  right  but  a  “mere  expectancy  of  an  incompleted 
gift”  where  the  insured  obtained  and  paid  for  the  insurance 
and  reserved  the  right  to  change  beneficiaries.  In  principal, 
this  is  firmly  established  as  the  Federal  rule. 

ARGUMENT. 

1.  (a)  The  will  and  change  of  designation  of  beneficiary 
were  properly  executed.  Commander  Dewey  was  found  to 
be  of  sound  mind.  Taken  at  its  best,  the  evidence  showed 
only  a  possibility  or  suspicion  of  undue  influence,  fraud  and 
deceit.  In  these  circumstances,  the  will  and  change  of  bene¬ 
ficiary  should  not  have  been  set  aside. 

(b)  The  court  should  have  granted  appellant’s  motions 
for  a  directed  verdict  made  at  the  close  of  appellee’s  evi¬ 
dence  and  at  the  close  of  all  the  evidence.  ' 

(c)  The  court  should  have  granted  appellant’s  motion 
under  Rule  50  (b)  of  the  Federal  Rules  of  Civil  Procedure 
to  set  aside  the  verdict  and  enter  a  judgment  sustaining 
the  will  in  accordance  with  appellant’s  motion  for  a  di¬ 
rected  verdict  made  at  the  close  of  all  the  evidence. 

This  point  is  so  well  established  that  it  no  longer  should 
need  to  be  argued.  '  Appellant  relies  on  the  following  de¬ 
cisions  : 

Barbour  v.  Moore,  4  App.  D.  C.  535,  547,  548. 

Barry  v.  American  Security  and  Trust  Co.,  77  U.  S.  351. 

Beyer  v.  Le  Fevre,  186  U.  S.  114. 

Brooke  v.  Barnes,  61  App.  D.  C.  161,  58  F.  2d  887. 

Conley  v.  Nailor,  et  al.,  118  U.  S.  127. 

Fleming  v.  Fisk,  66  App.  D.  C.  350,  87  F.  2d  747. 

Freitag  v.  Freitag,  47  App.  D.  C.  1. 
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Johnson  v.  Newton ,  58  App.  D.  C.  118, 119,  25  F.  2d  542. 
Kraeski  v.  Clarke,  69  App.  D.  C.  348, 101  F.  2d  673. 
Kultz  v.  Jaeger,  29  App.  D.  C.  300. 

Leach  v.  Burr,  188  U.  S.  510. 

Mackall  v.  Mackall,  135  U.  S.  167. 

MacMillan  v.  Knost,  75  U.  S.  App.  D.  C.  261,  126  F. 
2d  235. 

Maim  v.  Cornish,  87  U.  S.  App.  D.  C.  110, 185  F.  2d  423. 
Manogue  v.  Herrell,  13  App.  D.  C.  455. 

Morgan  v.  Morgan,  30  App.  D.  C.  436. 

Robinson  v.  Duvall,  27  App.  D.  C.  535,  affirmed  207 
U.  S.  583. 

Simpkins  v.  McDermott,  65  App.  D.  C.  75,  79  F.  2d  711. 
Stant  v.  American  Security  and  Trust  Co.,  23  App. 
D.  C.  25. 

In  Freitag  v.  Freitag,  supra,  this  court  said,  p.  4: 

“•  •  •  There  is  no  testimony  in  the  record  tending  to 
show  that  the  father,  prior  to  the  death  of  the  son, 
knew  when  or  where  the  document  in  question  was  exe¬ 
cuted;  nothing  to  show  that  he  ever  spoke  to  his  son 
about  making  his  will,  or  had  anybody  else  speak  to 
him.  Nor  does  the  record  disclose  that  he  discussed 
with  Henry,  the  decedent,  the  disposition  of  the  latter’s 
property.  •  •  • 

u  •  •  •  •  •  •  •  •  • 

“The  court  was  right  in  withdrawing  the  issue  of 
undue  influence  from  the  jury  (Stant  v.  American 
Secur.  &  T.  Co.,  23  App.  D.  C.  25 ;  Beyer  v.  LeFevre, 
186  U.  S.  114,  46  L.  ed.  1080,  22  Sup.  Ct.  Rep.  765), 

•  ••  tt 


In  Robinson  v.  Duvall,  supra,  this  court  said,  p.  537 : 

“James  S.  Robinson  executed  this  will  April  18, 1902, 
when  he  was  about  seventy  years  of  age.  On  the  eve¬ 
ning  of  August  4,  1902,  he  fell  into  an  areaway  in  the 
rear  of  the  home  of  his  brother,  Snowden  Robinson,  at 
whose  house  he  had  lived  during  the  last  six  weeks  of 
his  life.  James  S.  Robinson  died  a  few  hours  after 
this  accident.  •  •  •” 
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At  page  544,  this  court  said: 

“The  learned  court  below  was  justified  in  instruct¬ 
ing  the  jury  to  return  a  verdict  in  favor  of  the  caveatees 
upon  the  third  issue.  There  was  an  utter  failure  of 
evidence  showing  the  exercise  of  undue  influence  by 
Snowden  Robinson,  or  by  Alvira,  his  wife,  the  persons 
specifically  charged  in  this  issue,  and  a  failure  to  show 
that  Miss  Susan  Collins  had  sought  to  influence,  or  had 
unduly  influenced,  the  testator  concerning  the  disposi¬ 
tion  of  his  property.  The  Supreme  Court  says:  ‘In 
such  actions  the  testator  cannot  be  heard,  and  very 
trifling  matters  are  often  pressed  upon  the  attention 
of  the  court  or  jury  as  evidence  of  want  of  mental  ca¬ 
pacity  or  of  the  existence  of  undue  influence.  What¬ 
ever  rule  may  obtain  elsewhere,  we  wish  it  distinctly 
understood  to  be  the  rule  of  the  Federal  courts  that  the 
will  of  a  person  found  to  be  possessed  of  sound  mind 
and  memory  is  not  to  be  set  aside  on  evidence  tending 
to  show  only  a  possibility  or  suspicion  of  undue  influ¬ 
ence.  The  expressed  intentions  of  the  testator  should 
not  be  thwarted  without  clear  reason  therefor.’  Beyer 
v.  LeFevre,  186  U.  S.  114,  125,  46  L.  ed.  1080,  1085,  22 
Sup.  Ct.  Rep.  765.  See  Leach  v.  Burr,  188  U.  S.  510, 
513,  47  L.  ed.  567,  569,  23  Sup.  Ct.  Rep.  393;  Stant  v. 
American  Security  &  T.  Co.,  23  App.  D.  C.  29 ;  Manogue 
v.  Herrell,  13  App.  D.  C.  455.  There  was  evidence  that 
the  testator  was  displeased  with  the  caveator.  Such 
resentment  often  leads  a  testator  to  cut  off  a  legatee , 
hut  where  the  testator  has  the  capacity  to  make  a  will , 
it  is  his  will,  whether  the  resentment  is  well  or  ill 
founded;  the  testamentary  paper  is  not  invalidated  on 
account  of  it.  See  Re  McLane,  21  D.  C.  554.  There  was 
no  evidence  of  such  importunity  as  would  deprive  the 
testator  of  his  free  agency;  indeed,  no  evidence  that 
Susan  Collins  sought  to  exercise  such  influence.  *  *  *” 
(Italics  supplied.) 

In  Simpkins  v.  McDermott ,  supra,  the  single  issue  of  un¬ 
due  influence  was  submitted  to  the  jury.  At  page  76,  this 
court  said: 

“We  think  this  was  error.  The  evidence  discloses 
that  deceased  had  some  six  years  prior  to  his  death 
separated  from  his  wife,  and  during  this  period  of  time 
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had  lived  in  the  home  of  appellant,  who  had  taken  care 
of  him  and  nursed  him  in  his  illnesses  and  generally 
had  been  a  companion  to  him,  though  the  record  does 
not  disclose  the  details  of  their  relationship.  Nothing 
appears  to  show  that  appellant  exercised  any  influence 
over  deceased  in  the  disposition  of  his  property  or  that 
deceased  was  not  himself  perfectly  capable  of  making 
such  disposition  as  he  desired.  Nor  are  there,  in  any 
of  the  circumstances,  inferences  legitimately  deducible 
which  furnish  any  ground  for  the  conclusion  that  undue 
influence  was  resorted  to  to  accomplish  an  unjust  end. 
In  view  of  the  complete  failure  of  evidence  in  the  re¬ 
spects  mentioned,  it  was  error  to  have  submitted  the 
question  to  the  jury.  See  Gibson  v.  Collins,  55  App. 
I).  C.  262,  4  F.  2d  874,  878 ;  Conley  v.  Nailor,  118  U.  S. 
127,  6  S.  Ct.  1001,  30  L.  Ed.  112 ;  Beyer  v.  Le  Fevre,  186 
TJ.  S.  114,  22  S.  Ct.  765,  46  L.  Ed.  1080.  This  makes  it 
our  duty  to  reverse  and  remand  for  a  new  trial.’ ’ 

In  Mann  v.  Cornish ,  supra ,  this  court  said: 

“*  *  *  The  burden  of  proof  has  long  rested  upon 
those  who  allege  fraud  and  undue  influence  in  their  at¬ 
tempts  to  set  aside  wills  which  have  been  properly  exe¬ 
cuted.  More  than  suspicion  or  a  seemingly  unnatural 
testamentary  disposition  is  required.  *  • 

Many  of  the  remainder  of  the  above  cited  cases  were 
reviewed  for  the  trial  court.  The  review  has  been  included 
in  the  Appendix  at  pages  246  to  266,  except  the  case  of 
Kultz  v.  Jaeger,  supra,  which  appears  in  the  Appendix  at 
pages  793-798,  and  to  avoid  duplication,  this  court  is  re¬ 
spectfully  referred  thereto. 

The  evidence  pertinent  to  this  point  is  digested  in  the 
Statement  of  Case,  pages  4  to  23  of  this  brief.  The  sub¬ 
stance  of  all  the  evidence  offered  by  appellee  appears  from 
pages  4  to  22. 

Counsel  for  appellant  made  a  motion  for  a  directed  ver¬ 
dict  at  the  close  of  appellee’s  evidence,  (App.  245 )J  a  similar 
motion  at  the  close  of  all  the  evidence,  (App.  743-748,  762) 

l  The  coart’s  denial  of  this  motion  was  inconsistent  with  his  expressed  view 
of  the  evidence.  (App.  298) 
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and  filed  a  motion  nnder  Rule  50  (b)  of  the  Federal  Rules 
of  Civil  Procedure  to  set  aside  the  verdict  and  enter  a  judg¬ 
ment  sustaining  the  will  in  accordance  with  appellant’s  mo¬ 
tion  for  a  directed  verdict  made  at  the  close  of  all  the  evi¬ 
dence.  (App.  8-10)  In  the  Arguments  of  these  Motions, 
counsel  for  appellee  cited  only  two  supposed  instances  of 
direct  evidence  of  undue  influence,  fraud  and  deceit  First , 
that  early  in  1935,  appellee  noticed  a  change  in  his  father’s 
attitude  toward  him,  he  asked  him  if  there  was  anything 
he  had  done  and  his  father  said  Miss  Sinclair  told  him  that 
appellee  did  not  care  for  him,  only  for  his  money.  (App. 
37,  270,  753)  Second,  that  appellant  told  his  father  in  the 
early  ’30s,  1933  or  34,  that  an  attendant  at  the  bank,  now 
dead,  had  told  him  that  appellee  had  attempted  to  get  into 
his  father’s  safe  deposit  box.  (App.  672-675,  748-749,  753- 
755 ;  Tr.  786).  The  first  of  these,  being  based  on  an  alleged 
declaration  of  testator,  could  not  constitute  proof  of  undue 
influence,  fraud  or  deceit.  (See  Point  2  (a)  hereof.) 

Counsel  for  appellee  referring  to  the  statements  testator 
made  about  appellee  in  his  letter  of  March  10, 1936,  to  Mrs. 
Howland,  argued  and  the  trial  judge  apparently  followed 
him,  as  follows:  •  And  these  statements  about  the 

son,  and  this  mental  attitude,  occur  after  that  period  of 
time  when  there  was  the  opportunity  to  influence  the  testa¬ 
tor,  when  this  son  was  in  the  hospital  and  there  was  unlim¬ 
ited  opportunity  to  influence  the  testator,  and  to  bring  up 
these  old  things  which  apparently  at  the  time  had  made  no 
particular  impression  upon  the  father.”  (App.  272)  Coun¬ 
sel’s  own  statement  shows  appellee  had  produced  no  evi¬ 
dence  of  actual  undue  influence,  fraud  or  deceit.  He  was 
arguing  that  there  had  been  opportunity.  Even  if  true  that 
was  not  enough. 

Counsel  for  appellee  also  argued  there  was  some  unfav¬ 
orable  inference  to  be  drawn  from  the  testator’s  request  in 
his  letter  of  March  10,  1936,  to  Mrs.  Howland,  that  her 
answer  be  sent  to  him  in  care  of  the  Army-Navy  Club.  (App. 
272-273)  Appellee  testified  his  father  did  most  of  his  letter 
writing  from  the  Army-Navy  Club,  (App.  142)  and  the 
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Club  manager  testified  testator  rented  a  mail  box  and  got 
bis  mail  at  the  Club.  (App.  377) 

Counsel  for  appellee  also  argued  that  “denial  of  access 
to  the  father”  was  “another  factor  in  the  making  up  of  a 
case  of  undue  influence  by  presumption  or  inference  of 
fact.”  (App.  277)  The  direct  evidence  showed  the  testa¬ 
tor  was  a  free  agent  in  every  sense  of  the  word  until  De¬ 
cember,  1945,  when  he  had  his  physical  collapse,  and  he  did 
not  wish  to  see  appellee  and  even  employed  a  lawyer  and 
did  other  things  himself  to  keep  appellee  away  from  him. 

Counsel  for  appellee  also  argued  that  appellant’s  instruc¬ 
tions  to  the  undertaker  to  give  out  no  information  “shows 
a  continuation  of  the  seclusion  of  this  man  from,  and  the 
hiding  away  of  this  man  from  the  son”  and  that  the  unnat¬ 
ural  provisions  of  the  will  were  significant,  “unless  there 
is  some  concrete  and  reasonable  explanation”  in  the  ap¬ 
pellant’s  testimony.  (App.  279)  Counsel  for  appellee,  in 
effect,  asked  the  court  to  disregard  the  well  established 
rule  that  the  burden  of  proof  is  on  the  caveator.  Summing 
up,  counsel  for  appellee  said: 

“That,  in  short,  is  the  basis  on  which  we  ask  Your 
Honor  to  submit  to  the  jury  the  question  of  undue  in¬ 
fluence  for  the  jury  to  infer  from  these  facts  under  the 
•  •  *  second  decision  in  Barbour  v.  Moore,  and  the 
case  of  Duckett  v.  Duckett,  as  to  whether  or  not  there 
was  undue  influence.  Now,  if  you  have  to  prove  the 
fact  at  the  time  of  the  execution  of  the  will  by  direct 
testimony,  you  will  never  prove  a  case  of  undue  influ¬ 
ence,  because  it  is  impossible.  Those  things  are  done 
in  secret.  *  •  •”  (App.  279) 

Thus  counsel  admitted  the  absence  of  direct  evidence.  He 
relied  on  supposed  circumstantial  evidence.  But  that  was 
very  much  insufficient.  See  First  National  Bank  of  Xenia 
v.  Stewart  and  other  cases  hereinafter  cited  with  it. 

The  decisions  of  this  court  relied  on  by  counsel  for  ap¬ 
pellee  are  not  in  point  because  the  evidence  in  those  cases 
showed  a  lot  more  than  the  evidence  in  this  case.  Thus,  in 
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Wiggins  v.  Smith ,  87  U.  S.  App.  D.  C.  112,  183  F.  2d  831, 
the  caveator 

*  *  showed  that  the  caveatee  and  principal  bene¬ 
ficiary  under  the  will  occupied  a  confidential  and  fidu¬ 
ciary  relation  to  the  testatrix  and  handled  all  her  af- 
fair§;  that  she  participated  in  the  preparation  of  the 
will  by  engaging  the  attorney  and  by  giving  him  the 
instructions  as  to  the  contents  thereof  and  by  arrang¬ 
ing  for  the  witnesses;  that  she  gave  it  to  one  of  the 
witnesses  who  took  it  to  the  testatrix  in  the  hospital 
the  night  it  was  executed  and  immediately  thereafter 
turned  it  over  to  the  caveatee ;  that  the  caveatee  never 
informed  caveators  of  the  execution  of  this  will;  that 
there  was  friction  amongst  the  sisters;  and  that  the 
caveatee  continued  in  her  confidential  and  fiduciary  ca¬ 
pacity  with  testatrix  until  her  death.  They  further 
showed  that  the  testatrix,  both  prior  to  and  at  the  time 
of  the  execution  of  the  will,  was  sick  and  in  great  pain; 
that  during  the  day  on  which  she  executed  the  will  she 
had  been  given  sedatives;  that  she  was  an  elderly 
woman ;  and  that  she  had  made  statements  on  an  ear¬ 
lier  date  that  she  intended  to  make  a  different  disposi¬ 
tion  of  her  property  than  the  one  disclosed  by  the 
wilL,, 

In  Duckett  v.  Duckett,  there  were  two  appeals  to  this 
court,  77  U.  S.  App.  D.  C.  303,  134  F.  2d  527  and  80  U.  S. 
App.  D.  C.  195,  150  F.  2d  985.  The  decision  in  the  second 
appeal  shows  that  testatrix  executed  a  will  on  the  day  be¬ 
fore  her  death,  in  which  she  left  all  her  property  to  her 
sister,  Maud  Duckett.  The  opinion  in  the  first  appeal 
states,  p.  304: 

“•  •  •  Appellee,  a  graduate  nurse  who  lived  in  Phila¬ 
delphia,  came  to  Washington  when  testatrix  had  been 
in  a  hospital  three  weeks  and  took  her  home,  although 
she  had  not  asked  to  be  taken  home  and  two  doctors 
advised  against  it.  Appellee  had  not  previously  at¬ 
tended  testatrix  or  done  anything  for  her.  Appellee 
took  complete  charge  of  her,  repeatedly  prevented 
other  near  relatives  from  seeing  her,  and  told  them 
that  she  did  so  under  doctors’  orders.  That  statement 
was  false.  Appellant  Ward  Duckett,  a  brother  of  tes- 
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tatrix,  who  had  made  his  home  with  her  for  thirty-six 
years,  was  not  allowed  to  see  her  nnless  appellee  was 
present,  but  a  cousin,  Cecelia  Walker,  who  was  a  close 
friend  of  appellee,  was  allowed  to  go  into  the  room  at 
will,  and  other  friends  of  testatrix  were  also  admitted. 
She  was  in  a  very  weak  physical  condition.  Sometimes 
she  could  recognize  people  only  by  their  voices,  and 
could  not  sit  up  or  carry  on  a  conversation.  Various 
members  of  the  family  tried  in  vain  to  see  her.  Her 
sister  Mary  stayed  at  the  house  and  did  all  the  cooking. 

“On  April  25,  1941,  after  ‘very  secretive  conversa¬ 
tions  1  between  Cecilia  Walker  and  appellee,  Cecelia 
Walker  telephoned  for  a  lawyer  to  come  and  prepare 
a  will.  Although  there  was  a  telephone  in  the  house, 
she  went  to  her  own  home  to  make  this  call.  The  will 
was  executed  the  same  day.  It  left  everything  to  appel¬ 
lee,  ‘in  consideration  of  her  kindness,  untiring  devotion 
and  personal  service  to  me  during  my  illness,  when 
no  other  relative  offered  or  came  to  do  for  me,  and 
without  hope  of  reward.  *  '  *’  There  was  no  evidence 
that  the  testatrix  had  previously  felt  resentment  or  ill- 
will  toward  any  of  her  relatives.  Cecilia  Walker  and 
the  lawyer  witnessed  the  will.  Testatrix  died  the  next 
day.  (Italics  supplied.) 

“  [1, 2]  A  jury  might  reasonably  decide  that  appel¬ 
lee,  after  taking  sole  charge  of  testatrix,  first  made 
false  statements  to  other  relatives  with  the  purpose 
and  effect  of  inducing  them  not  to  visit  her  and  then 
allowed  her  to  suppose,  contrary  to  the  fact,  that  they 
were  making  no  efforts  to  see  her,  doing  nothing  for 
her,  and  showing  no  interest  in  her  welfare.  In  our 
opinion  such  conduct  would  constitute  both  fraud  and 
undue  influence.  Moreover,  a  jury  might  properly  de¬ 
cide  that  this  conduct  was  intended  to  produce  and  did 
produce  in  testatrix  the  hostility  toward  these  relatives 
which  she  expressed  in  her  will.  *  '  *” 

The  opinions  in  Barbour  v.  Moore ,  4  App.  D.C.  535  and 
10  App.  D.C.  30,  do  not  contain  sufficient  of  the  facts  of 
that  case  to  make  a  comparison  with  the  facts  of  this  case 
possible. 

In  ruling  that  he  should  take  the  issue  of  mental  capacity 
from  the  jury,  the  trial  judge  said  to  counsel  for  appellee : 
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“That  won’t  prevent  yon  from  the  right  to  argne 
to  the  jury  that  somewhere  in  the  course  of  the  years, 
sometime  over  the  course  of  the  years ,  they  implanted 
in  his  mind  the  poisoning  episode.  That  is  for  the 
jury  to  say  if  they  did  or  did  not  happen.”  (App.  765) 

This  statement,  like  the  judge’s  statement  in  his  decision 
of  the  insurance  case,  hereinafter  quoted  and  discussed, 
shows  on  its  face  that  the  judge  allowed  the  jury  to  rely  on 
“possibility  or  suspicion”  rather  than  on  evidence  or  on 
“inferences  legitimately  deducible”  from  evidence.  See 
Simpkins  v.  McDermott,  supra,  and  First  National  Bank 
of  Xenia  v.  Stewart ,  infra,  and  other  citations  with  it. 

The  trial  judge,  in  reaching  his  finding  in  the  insurance 
case  that  there  was  fraud  and  undue  influence  (App.  908), 
committed  a  number  of  errors.  First,  he  took  into  consid¬ 
eration  the  testimony  of  appellee  that  testator  told  him 
that  Selma  Sinclair  Dewey  told  testator  that  appellee  did 
not  care  about  him,  only  for  his  money  (App.  908-909). 
This  alleged  declaration  of  testator  was  admissible  for  one 
purpose  only;  namely,  to  aid  in  determining  the  issue  of 
mental  capacity;  it  was  not  admissible  as  proof  of  undue 
influence,  fraud  or  deceit,  or  for  any  purpose  other  than 
to  show  the  state  of  mind  of  the  testator  at  the  time  he 
executed  his  wilL  The  trial  judge  erred  in  considering  it 
as  evidence  of  fraud  and  undue  influence.  (See  Point  2, 
pages  47  to  49  hereof.)  Second,  the  trial  judge  did  the 
same  thing  and  made  the  same  error  in  relation  to  appel¬ 
lee’s  testimony  that  he  noticed  a  coolness  on  the  part  of 
his  father  toward  him  and  asked  his  father  about  that  and 
his  father  told  him  it  was  the  result  of  his  saying  things 
about  Selma,  meaning  Selma  Sinclair  Dewey,  one  of  the 
persons  charged  with  fraud,  deceit  and  undue  influence. 
(App.  909)  Third,  he  found  without  any  evidence  what¬ 
ever  to  support  the  finding  that  appellant  lied  to  his  father 
“as  an  opening  wedge  and  so  on”  by  telling  him  that 
appellee  had  tried  to  get  into  the  father’s  safe  deposit  box. 
(App.  909)  Appellant  testified  that  in  the  early  ’30s,  1933 
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or  34,  an  attendant  at  the  bank,  now  deceased,  told  him  that 
appellee  had  attempted  to  get  into  his  father’s  safe  deposit 
box  and  he  told  his  father.  (App.  672-675;  Tr.  786). 
Appellee  testified  he  never  had  attempted  to  get  into  his 
father’s  safe  deposit  box.  (App.  759-760).  The  trial  judge 
believed  part  of  appellant’s  testimony;  namely,  that  he  had 
so  told  his  father,  but  found,  without  any  evidence  what¬ 
ever  to  support  it,  that  the  attendant  never  made  any  such 
statement  to  appellant.  The  judge  said:  “Theodore  said 
he  never  did  try.  Then  the  attendant  never  made  such 
statement  to  Edward  and  Edward  told  his  father  that  as 
an  opening  wedge  and  so  on.”  (App.  909)  The  judge’s 
conclusion  is  a  non-sequitur  and  there  is  no  evidence  what¬ 
ever  to  support  his  finding.  Fourth,  the  trial  judge  mis¬ 
used  the  contents  of  testator’s  written  declarations; 
namely,  testator’s  letters  to  his  sisters  in  Vermont,  in  find¬ 
ing  that  appellant’s  testimony  of  appellee’s  alleged  attempt 
to  poison  their  father  was  preposterous.  Although  the  let¬ 
ters  were  admissible  solely  on  the  issue  of  mental  capacity, 
and  the  judge  had  already  directed  a  verdict  on  that  issue, 
and  at  the  same  time  that  he  made  the  following  quoted 
statement,  he  found  as  a  fact  that  the  testator  was  of 
sound  mind,  in  consequence  of  all  of  which,  at  that  stage 
of  the  cases,  use  of  the  letters  was  no  longer  permissible  for 
any  purpose  in  either  case,  the  judge  nevertheless  took 
them  into  consideration  in  reaching  his  finding  of  fraud 
and  undue  influence.  He  referred  to  their  tone,  contents 
and  even  to  what  they  did  not  contain.  (App.  910)  Fifth, 
he  misused  the  testator’s  verbal  declarations  to  Mrs.  West 
and  Admiral  Young,  and  his  written  declarations  to  the 
prosecutor,  David  A.  Hart,  and  to  the  Army-Navy  Club,  in 
the  same  way.  (App.  910-911)  Sixth,  he  put  on  the  face  of 
the  record  clear  and  convincing  proof  that  he  was  violating 
the  rule  here  relied  on  by  appellant  that  “possibility  or 
suspicion  of  undue  influence  is  not  enough”  by  referring 
to  the  foregoing  matters  and  stating  “all  of  which  con¬ 
vinces  me  that  there  was  no  poisoning  episode  at  all,  but 
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it  was,  at  some  period  of  time,  in  some  gradual  fashion, 
implanted  into  his  mind  by  Edward  and  Selma. ”  (App. 
911)  This  statement  shows  on  its  face  that  the  judge  relied 
on  “possibility  or  suspicion’ ’  rather  than  on  evidence  or 
on  “inferences  legitimately  deducible,,  from  the  evidence. 
Simpkins  v.  McDermott,  supra,  and  First  National  Bank 
of  Xenia  v.  Stewart,  infra,  and  other  cases  cited  with  it. 
The  trial  judge’s  reasoning  to  arrive  at  this  conclusion 
would  need  to  run  like  this :  Testator  said  he  caught  appel¬ 
lee  poisoning  him  in  1936,  disowned  and  kicked  him  out. 
Appellant  and  Mrs.  Dewey  said  the  said  thing.  Appellee 
says  that  did  not  happen.  Therefore,  I  can  infer  and  the 
jury  can  infer  that,  “it  was  at  some  period  of  time,  in 
some  gradual  fashion,  implanted  into  his  mind  by  Edward 
and  Selma.”  The  judge’s  conclusion  is  a  non-sequitur  and 
there  is  no  direct  or  circumstantial  evidence  to  support  it. 
The  inference  he  drew  and  permitted  the  jury  to  draw  and 
upon  which  his  finding  and  the  jury’s  verdict  are  based  is 
not  a  permissible  inference.  Seventh,  the  judge  took  into 
consideration  an  incident  which  occurred  thirteen  years 
after  the  executions  of  the  will  and  designation  of  bene¬ 
ficiary,  which  in  and  of  itself  was  error,  but  more  than 
that  he  did  not  state  the  evidence  accurately  and  then 
found,  without  any  direct  evidence  to  support  it  and  with¬ 
out  circumstantial  evidence  to  support  it,  that  on  that 
occasion  appellant  and  Selma  Sinclair  Dewey  had  put  the 
thought  in  testator’s  mind  that  he  needed  to  be  protected 
from  appellee.  (App.  912-913)  The  evidence  showed  that 
testator  had  the  attack  as  a  result  of  which  Dr.  Sinclair 
was  called,  while  the  girl  from  Allies  Inn,  Miriam  Morgan, 
was  visiting  with  him  and  further  showed  that  neither 
appellant  nor  Selma  Sinclair  Dewey  had  talked  with  him 
between  the  times  the  police  officers  and  Miss  Morgan 
talked  with  him.  (App.  393-408,  437-442,  501-502,  507-514) 
There  was  not  a  word  of  direct  or  circumstantial  evidence 
that  they,  or  either  of  them,  put  that  torturing  thought  in 
testator’s  mind;  nevertheless  the  trial  judge  found  they 
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did.  Eighth,  although  appellee  admitted  following  (stalk¬ 
ing)1  the  testator,  appellant  and  Selma  Sinclair  Dewey  at 
various  times  and  places,  the  judge  said  “I  think  the 
stalking  matter  is  just  as  preposterous,  a  little  bit  less  so 
than  the  poisoning  incident.”  (App.  913)  Appellee’s  own 
admissions  on  the  subject  appear  on  pages  8,  9,  10,  14  and 
16  hereof.  Ninth  and  finally,  the  trial  judge  said : 

“Whether  there  are  other  things,  those  things  strike 
me.  I  say  again,  all  of  the  circumstances,  the  entire 
life  of  these  two  boys,  and  their  father,  since  they 
were  bom,  has  got  to  be  examined  in  order  to  deter¬ 
mine  whether  or  not  there  is  any  reasonable  inference 
of  undue  influence  and  fraud  having  been  practiced 
upon  him  by  Edward,  and  I  think  the  events,  which 
took  place  after  he  made  his  will,  establish,  to  my 
mind,  with  complete  clarity,  the  undue  influence  and 
the  fraud  practiced  upon  the  old  man  prior  to  the 
time  he  made  his  will,  and  that  they  were  trying  to 
see  to  it  that  there  was  no  possibility  of  Theodore  and 
his  father  becoming  en  rapport,  and  perhaps  making 
a  new  will  or  changing  this  beneficiary  back  to  where 
it  was  once  upon  a  time.”  (App.  913-914) 

Thus  the  trial  judge  conclusively  demonstrated  that  he 
relied  on  “possibility  or  suspicion  of  undue  influence  and 
fraud”  and  not  on  any  competent  evidence  of  it,  and  the 
judge  completely  disregarded  all  the  evidence  introduced 
by  appellee  of  the  testator’s  beliefs,  his  feelings,  purposes 
and  designs.  In  Barbour  v.  Moore,  4  App.  D.  C.  535,  553, 
this  court  said: 

“That  such  declarations  are  not  to  be  taken  as  evi¬ 
dence  of  the  truth  of  the  statements  made,  may  well  be 
conceded;  but  they  are  to  be  taken,  if  believed  to  have 
been  made  by  the  testator,  as  representing  his  beliefs, 
his  feelings,  purposes  and  designs.  Whatever  may 
have  been  the  actual  truth  of  the  statements,  if  the 
matters  referred  to  were  made  the  incentive  of  his 
action  or  determination,  he  had  a  right  to  act  upon 
them,  though  mistaken  as  to  their  reality  or  truth, 


l Mrs.  Dewey  referred  to  “following”  as  “stalking.” 
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unless  it  could  be  shown  that  they  were  the  mere  illu¬ 
sions  of  his  mind.” 

While  the  above-quoted  statement  of  this  court  preceded 
the  decision  of  the  Supreme  Court  in  Throckmorton  v. 
Holt,  infra,  and  may  have  ceased  to  be  the  law  after  that 
decision,  it  must  nevertheless  be  applied  to  the  written 
declarations  of  testator  introduced  into  evidence  by  appel¬ 
lee  without  limitation  as  to  the  purpose  of  the 
introductions. 

There  is  in  this  case  as  conclusive  evidence  as  would  ever 
be  obtainable  about  the  beliefs,  feelings,  purposes  and  de¬ 
signs  of  a  testator.  There  is  the  will  itself  and  Mr.  Leahy’s 
testimony  about  testator’s  instructions  to  him  when  he 
prepared  it,  the  testator’s  letters  to  his  sisters  in  Vermont, 
the  testimony  of  Fred  Arthur  Howland,  offered  by  the 
appellee,  the  letter  to  David  A.  Hart,  the  letter  to  the 
Army-Navy  Club,  the  letter  to  Dr.  Sinclair,  and  his  decla¬ 
rations  of  intentions  to  James  M.  Johnston.  (App.  1,  163- 
176, 179-188,  204,  42^427,  362,  307,  387)  The  letters  to  his 
sisters  and  the  testimony  of  his  brother-in-law,  with 
nothing  more,  show  that  these  same  issues  were  put  to  tes¬ 
tator  himself  for  decision  and  he  decided  them  against 
appellee.  Actually  this  record  shows  that  what  everybody 
but  testator  did  and  said  has  been  considered  by  the  trial 
judge  to  produce  a  result  which  is  contrary  to  testator’s 
known  beliefs,  feelings,  purposes  and  designs. 

This  is  not  a  case  of  some  evidence  of  undue  influence, 
fraud  and  deceit ;  it  is  a  case  of  no  evidence  of  undue  influ¬ 
ence,  fraud  or  deceit.  To  suggest  the  evidence  shows  tes¬ 
tator’s  “free  agency”  was  destroyed,  as  the  cases 
hold  it  must  have  been  in  order  to  set  aside  his 
will  on  the  ground  of  undue  influence,  is  preposter¬ 
ous.  To  suggest  there  is  clear  and  convincing  evi¬ 
dence  that  fraud  and  deceit  were  actually  employed 
is  equally  preposterous.  At  its  very  best,  the  evi¬ 
dence  shows  a  mere  possibility  or  suspicion  of  undue 
influence,  fraud  or  deceit.  Actually,  when  the  evidence  is 
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carefully  and  fully  analyzed  there  is  not  even  a  suspicion 
of  any  undue  influence,  fraud  or  deceit.  Instead,  testator’s 
own  evidence,  introduced  by  appellee,  shows  that  at  a  time 
he  was  a  free  agent,  taking  care  of  all  his  own  business  and 
going  and  coming  as  he  wished,  he  ordered  appellee  out  of 
his  home  and  thereafter  refused  to  see  or  talk  with  him 
and  employed  a  lawyer  and  did  other  things  to  keep  appel¬ 
lee  from  communicating  with  him.  Appellee’s  own  testi¬ 
mony  shows  that  at  least  one  of  his  letters  reached  testator, 
a  number  of  letters  from  his  sisters  reached  testator  and 
his  brother-in-law  came  from  Vermont  to  Washington  to 
intercede  in  person.  Appellee’s  evidence  proved  testator’s 
beliefs,  feelings,  purposes  and  designs  and  that  testator 
himself  conveyed  them  to  his  sisters,  brother-in-law, 
appellee  and  others.  This  controversy  originated  between 
appellee  and  testator.  It  was  a  matter  for  testator’s  de¬ 
termination  during  his  lifetime  and,  notwithstanding  the 
intercessions  of  his  sisters  and  brother-in-law  on  behalf 
of  appellee,  testator  actually  decided  the  issues  against 
appellee.  In  his  letter  of  July  24,  1936,  to  his  sisters,  he 
referred  “to  my  judgment  based  entirely  on  what  I  have 
seen  and  heard  for  myself.”  Even  then  someone  was  sug¬ 
gesting  that  he  was  being  unduly  influenced  and  deceived 
and  that  he  might  not  be  getting  his  mail,  so  one  of  his 
sisters  sent  a  registered  letter,  and  testator  replied  that  it 
was  an  unnecessary  expense  “as  I  am  given  my  mail  by 
Edward  or  go  for  it  myself.” 

Testator’s  own  letters  introduced  in  evidence  by  appellee 
show  these  cases  represent  a  renewal  or  reopening,  after 
testator’s  death,  of  the  controversy  between  appellee  and 
testator  during  testator’s  lifetime.  Testator  had  a  right 
to  decide  the  controversy,  he  did  decide  it  and  the  law 
demands  that  his  decision  must  be  respected  and  allowed 
to  stand. 

How  could  the  court  infer,  and  permit  the  jury  to  infer, 
that  testator’s  hostile  attitude  toward  appellee  was  based 
on  a  fraud  that  was  “at  some  period  of  time ,  in  some  grad- 
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ual  fashion,  implanted  into  his  mind  by  Edward  and 
Selma”  when  appellee’s  own  evidence  shows  that  testator 
stated  in  writing  that  his  judgment  of  appellee  was  “based 
entirely  on  what  I  have  seen  and  heard  for  myself”!  (App. 
171)  Assuming  the  absence  of  testator’s  own  statement, 
how  could  the  court  so  infer,  and  permit  the  jury  to  so 
infer,  when  it  is  more  reasonable  to  infer  from  the  circum¬ 
stances  that  testator’s  attitude  was  based  on  personal 
knowledge  and  his  own  conclusions? 

Evidence  that  testator  became  hostile  toward  appellee 
does  not  prove  that  appellant  and  Selma  Sinclair  caused 
him  to  become  so,  any  more  than  evidence  that  appellant 
and  Selma  Sinclair  were  unfriendly  to  appellee  proves 
that  testator  caused  them  to  be  so.  Proof  of  the  fact  of 
hostility  does  not  prove,  directly  or  by  inference,  the  cause 
of  the  hostility.  Similarly,  proof  of  the  fact  that  testator 
believed  and  said  verbally  and  stated  in  writing  that  he 
caught  appellee  poisoning  him  in  1936,  disowned  and  kicked 
him  out,  does  not  prove  that  appellant  and  Selma  Sinclair 
caused  him  to  do  so.  Proof  of  the  fact  of  the  belief  and 
statements  based  thereon  does  not  prove,  directly  or  by 
inference,  the  cause  thereof.  The  law  does  not  permit  a 
decision  to  be  made  on  so  remote  inferences. 

In  First  National  Bank  of  Xenia  v.  Stewart ,  114  U.  S. 
224,  5  Sup.  Ct.  845,  29  L.  Ed.  101,  the  Supreme  Court  said, 
p.  231: 

“  •  *  *  The  law  requires  an  open  and  visible  con¬ 
nection  between  the  principal  and  evidentiary  facts 
and  the  deductions  from  them,  and  does  not  permit  a 
decision  to  be  made  on  remote  inferences.  TJ.  S.  v. 
Ross,  92  U.  S.,  281  [bk.  23,  L.  Ed.  707] ;  Carter  v. 
Pryke,  1  Peake,  95;  Hollingham  v.  Head,  4  C.  B.  (N. 
S.),  388 ;  Jackson  v.  Smith,  7  Cow.  717 ;  Baird  v.  GRlett, 
47  N.Y.,  186;  Thompson  v.  Bowie,  4  WalL,  463  [71 
U.S.,  bk.  18,  L.  ed.  423].  •  •  ” 

In  Kenney  v.  Washington  Properties ,  76  U.  S.  App.  D.  C. 
43,  46,  128  F.  2d  612,  146  A.  L.  R.  1,  this  court  said,  ' 
page  46: 
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“  •  •  •  We  have  often  said  that,  while  a  satisfactory 
conclusion  may  be  reached  through  an  inference  from 
established  facts,  there  must  still  be  facts  proved  from 
which  the  inference  can  be  drawn.  No  inference  of  fact 
may  be  drawn  from  a  premise  which  is  wholly  uncer¬ 
tain.  Benedick  v.  Potts,  88  Md.  52, 40  A.  1067, 41  L.R.A. 
478.” 

In  Weaver  v.  The  Baltimore  &  Ohio  Railroad  Company, 
3  App.  D.  C.  436,  this  court  said,  p.  455 : 

“  *  *  •  Unquestionably,  a  satisfactory  conclusion 
may  be  reached  through  reasonable  presumption  or 
inference  from  established  facts,  as  well  as  by  direct 
evidence.  But  conjecture  is  not  sufficient.  Inferences 
must  be  from  established  facts,  not  from  other  infer¬ 
ences.  U.  S.  v.  Boss,  92  U.S.  281 ;  Manning  v.  Ins.  Co., 
100  U.S.  693.  In  the  first  of  these  cases  the  court  said : 
‘  Such  a  mode  of  arriving  at  a  conclusion  of  fact  is  gen¬ 
erally,  if  not  universally,  inadmissible.  No  inference 
of  fact  or  of  law  is  reliably  drawn  from  premises  which 
are  uncertain.  Whenever  circumstantial  evidence  is 
relied  upon  to  prove  a  fact,  the  circumstances  must  be 
proved  and  not  themselves  presumed.’  After  quoting 
from  Starkie  and  Best  in  support  of  the  position,  Mr. 
Justice  Strong,  who  spoke  for  the  court,  said  further : 
‘A  presumption  which  the  jury  is  to  make  is  not  a 
circumstance  in  proof ;  and  it  is  not,  therefore,  a  legiti¬ 
mate  foundation  for  a  presumption.  There  is  no  open 
and  visible  connection  between  the  fact  out  of  which 
the  first  presumption  arises,  and  the  fact  sought  to  be 
established  by  the  dependent  presumption.’ ” 

See  also  Danis  v.  U.  S.,  18  App.  D.C.  468,  496,  and  Anno¬ 
tation,  95  A.  L.  B.  162. 

How  far  off  base  counsel  for  appellee  was,  is  illustrated 
by  the  following  argument  he  made  to  the  trial  judge  at 
the  close  of  all  the  evidence : 

“  •  •  •  Edward  Dewey  could  be  sitting  in  the  apart¬ 
ment  in  his  home  talking  for  four  hours  before  his 
father  went  down  to  Mr.  Leahy’s  office  to  draw  his  will. 
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It  is  our  theory  it  is  no  more  his  will  than  Mr.  Leahy’s 

will”  (App.  771) 

There  was  no  snch  evidence  as  of  the  time  the  father 
went  to  Mr.  Leahy’s  office  or  as  of  any  other  time.  The 
argument  was  based  on  sheer  conjecture.  But  the  trial 
judge  followed  it.  He  said:  “I  think  you  have  a  point 
there.  •  •  •  ”  (App.  771). 

2.  In  a  will  contest  and  contest  over  the  change  of  bene¬ 
ficiary  of  life  insurance  involving  only  issues  of  undue  in¬ 
fluence,  fraud  and  deceit,  declarations  of  testator  are  not 
admissible  for  the  purpose  of  (a)  proving  undue  influence, 
fraud  and  deceit,  (b)  proving  caveator ’s  relations  with  tes¬ 
tator,  (c)  impeaching  a  witness..  When  such  declarations 
were  received  in  evidence,  the  court  should  have  instructed 
the  jury  that  they  were  received  only  to  aid  the  jury  in  de¬ 
termining  the  mental  capacity  of  testator  and  the  jury 
should  not  consider  them  for  any  other  purpose.  When  the 
court  directed  a  verdict  on  the  issue  of  mental  capacity, 
the  jury  should  have  been  instructed  not  to  consider  such 
declarations  at  alL 

The  rule  is  firmly  established  in  this  jurisdiction  that 
declarations  of  a  testator,  whether  oral  or  written,  are 
hearsay  and  inadmissible  for  any  purpose  except  to  prove 
the  testator’s  state  of  mind  at  the  time  of  the  execution  of 
his  will  and,  to  be  relevant  for  that  purpose,  the  declara¬ 
tions  must  have  been  sufficiently  close  to  the  time,  either 
before  or  after,  of  the  execution  of  the  will  to  be  indicative 
of  the  probable  condition  of  his  mind  at  the  time  of  the  ex¬ 
ecution  of  the  will. 

Kvltz  v.  Jaeger ,  supra. 

Manogue  v.  Herr  ell,  supra. 

Thomas  v.  Y owng,  57  App.  D.  C.  282. 

Throckmorton  v.  Holt,  180  U.  S.  552,  45  L.  Ed.  663. 

TJtermehle  v.  Norment,  22  App.  D.  C.  31,  46. 
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Where  multiple  issues,  including  the  issue  of  mental  ca¬ 
pacity,  are  involved,  as  they  were  at  the  beginning  of  the 
trial  of  these  cases,  it  has  been  the  custom  of  our  trial 
judges  to  tell  the  jury,  when  declarations  of  the  testator  are 
received  in  evidence,  that  the  declarations  are  admitted  for 
one  purpose  only;  namely,  to  aid  the  jury  in  determining 
the  issue  of  mental  capacity,  and  that  the  jury  must  not  con¬ 
sider  them  for  any  other  purpose  and  must  not  consider 
the  declarations  as  proof  of  the  truth  of  what  the  testator 
said.  If  there  is  a  directed  verdict  on  the  issue  of  mental 
capacitly,  the  jury  is  told  not  to  consider  the  declarations 
at  all.  These  have  been  the  customary  applications  of  the 
rule. 

In  this  case,  the  trial  judge  did  not  apply  the  rule  at  alL 
Although  requested  at  various  times  by  counsel  for  both 
sides  to  do  it,  he  never  instructed  the  jury  about  the  limited 
purpose  for  which  the  declarations  of  the  testator  are  ad¬ 
missible.  In  fact  he  did  not  agree  the  declarations  were  ad¬ 
missible  for  such  a  limited  purpose  and  he  said  so  (App. 
915-917 ;  Tr.  60-71,  Case  No.  11072)  and  acted  accordingly 
every  time  the  question  came  up. 

This  point  was  raised  early  in  the  trial  and  was  argued 
at  length.  The  argument  has  not  been  printed  but  appears 
in  the  record.  (Tr.  59-71,  86-90.)  It  was  raised  repeatedly 
throughout  appellee’s  evidence.  (App.  37-38,  43-54,  194, 
203)  The  point  was  raised  again  when  the  trial  judge  de¬ 
cided  the  insurance  case  (App.  915-918),  and  again  in  the 
motion  for  a  new  trial  and  when  the  motion  was  argued. 
(App.  8-10,  792-798) 

In  deciding  the  insurance  case,  the  trial  judge  specifi¬ 
cally  referred  to  and  used  the  declarations  of  testator  as 
evidence  of  undue  influence,  fraud  and  deceit.  (See  analysis 
of  his  decision  on  pages  39  to  42  hereof,  and  App.  908- 
917).  At  the  same  time  he  found  as  a  finder  of  the  facts 
that  testator  was  of  sound  mind  when  he  executed  his  will 
and  change  of  beneficiary.  He  had  previously  directed  the 
jury  to  answer  Issue  No.  3  in  the  affirmative.  Consequently, 
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at  this  stage  of  the  case,  the  declarations  of  testator  were 
no  longer  usable  in  either  case  for  any  purpose.  This 
point  was  settled  by  this  court  in  Kultz  v.  Jaeger,  supra, 
which  is  reviewed  in  the  record.  (App.  793-798) 

There  was  an  instance  during  the  trial  when  the  court 
informed  the  jury  that  appellee’s  testimony  of  certain 
declarations  of  testator  were  admitted  for  the  limited  pur¬ 
pose  of  showing  “why  there  was  a  change  of  attitude”  on 
the  part  of  testator  toward  appellee.  (App.  44-53)  The 
court  also  admitted  declarations  of  testator  for  the  purpose 
of  showing  the  relationship  between  testator  and  appellee. 
(App.  203)  Both  these  rulings  were  erroneous.  Declara¬ 
tions  of  testator  were  not  admissible  for  such  purposes. 
Kultz  v.  Jaeger,  supra,  specifically  settled  that  point  too. 
See  also  Throckmorton  v.  Holt,  supra. 

The  trial  court  violated  the  rule  under  discussion  even 
io  the  extent  of  admitting  a  written  declaration  of  testa¬ 
tor  nine  years  before  he  executed  his  will  and  change  of 
beneficiary  for  the  purpose  of  impeaching  appellant  as  a 
witness  and  to  show  that  appellant  and  appellee  were  on  the 
same  basis  with  testator  in  December,  1927.  (App.  743,  757- 
759,  760-761,  800,  802-803,  916-917) 

3.  The  court  should  have  granted  appellant  a  new  trial 
because  appellee  raised  multiple  issues,  including  an  issue 
of  mental  capacity,  but  failed  to  sustain  his  charge  of  men¬ 
tal  incapacity  and  did  not  produce  any  evidence  in  support 
thereof,  and  got  into  evidence  alleged  declarations  of  tes¬ 
tator  which  but  for  the  charge  of  mental  incapacity  would 
have  been  inadmissible. 

Counsel  for  appellant  stated  to  the  trial  court  that  when 
a  caveator  brings  in  multiple  issues,  including  an  issue  of 
mental  capacity,  and  he  fails  to  sustain  his  charge  of  mental 
incapacity,  as  appellee  did  in  these  cases,  “it  is  my  con¬ 
viction  that  none  of  the  issues  ought  to  go  to  the  jury  as  a 
result  of  that  trial,  that  there  should  be  a  trial  de  novo.  I 
say  that  because  I  don’t  believe  that,  human  nature  being 
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as  it  is,  they  would  be  capable  of  excluding  all  of  the  impres¬ 
sions  that  they  have  gained  from  the  declarations  that  they 
have  heard  in  the  case,  which  otherwise  would  not  be  admis¬ 
sible  in  evidence.’ ’  (App.  803-804)  That  should  be  the 
rule,  particularly  in  cases  like  these  where  neither  appellee 
himself  nor  any  witness  he  called  expressed  the  opinion  or 
produced  any  evidence  of  unsound  mind  or  even  of  a  weak¬ 
ened  mind.  There  was  a  total  failure  of  proof  of  the  charge 
of  mental  incapacity.  Yet,  by  bringing  that  issue  into  the 
case,  appellee  was  able  to  introduce  in  evidence  declarations 
of  testator  which  without  that  issue  in  the  case  would  not 
have  been  admissible  for  any  purpose.  The  use  of  such  a 
device  to  get  otherwise  inadmissible  evidence  to  the  ears 
and  eyes  of  the  jury  should  not  be  allowed,  regardless  of 
whether  its  use  is  intentional  or  unintentional,  because  the 
result  is  the  same  whether  the  device  is  used  intentionally 
or  unintentionally — one  party  gains  an  unfair  advantage 
and  the  other  party  gets  an  unfair  trial.  See  Appendix 
803.  A  trial  de  novo,  as  contended  by  counsel,  would  be 
another  and  more  certain  way  of  applying  the  rule  of  evi¬ 
dence  under  discussion.  Moreover,  in  these  cases,  there 
were  many  witnesses  for  appellant  who  expressed  opin¬ 
ions  that  the  testator  was  of  sound  mind  and  memory  and 
capable  of  executing  a  valid  deed  or  contract  and  that  his 
mind  never  weakened  and  remained  strong  to  the  time  of 
his  death.  Of  course,  the  trial  judge  did  not  act  on  the  con¬ 
tention  of  counsel  for  appellant  because  he  did  not  at  any 
stage  of  the  case  agree  with  counsel  about  the  rule  of  evi¬ 
dence  under  discussion. 

4.  (a)  Sanity  became  an  established  fact  in  the  case  when 
the  presumption  of  sanity  and  affirmative  evidence  of  sanity 
were  not  overcome  by  other  evidence  and  the  court  directed 
a  verdict  on  the  issue  of  mental  capacity. 

(b)  The  court  erred  in  stopping  the  argument  of  counsel 
to  the  jury  premised  on  sanity  as  a  fact  of  the  case. 
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(c)  The  court  erred  in  instructing  the  jury  that  the  direc¬ 
tion  of  a  verdict  on  the  issue  of  mental  capacity  “is  not  tan¬ 
tamount  to  my  saying  to  you  that  Commander  Dewey  was 
on  October  29, 1936,  of  sound  mind.” 

In  the  course  of  his  argument  before  the  jury,  counsel  for 
appellant  pointed  to  the  fact  that  counsel  for  appellee,  in 
his  opening  argument  to  the  jury,  failed  to  tell  the  jury, 
what  counsel  for  appellant  thought  would  be  one  of  the 
most  important  things  for  the  jury  to  consider  in  its  delib¬ 
erations;  namely,  that  His  Honor  would  instruct  the  jury 
to  find  that  Commander  Dewey  was  of  sound  mind.  Coun¬ 
sel  went  on  to  state  that  had  the  jury  known  that  when  lis¬ 
tening  to  the  argument  of  counsel  for  appellee,  perhaps 
their  reflection  upon  some  of  the  things  he  said  would  have 
taken  on  a  different  hue  because  the  jury  would  have  been 
thinking  in  terms  of  the  fact  that  everything  counsel  for 
appellee  said  to  the  jury  was  in  reference  to  the  conduct  of 
a  man  whom  His  Honor  was  going  to  tell  the  jury  was  of 
sound  mind  and  memory  and  capable  of  making  a  valid 
deed  or  contract.  At  that  point,  the  court  interrupted  coun¬ 
sel  and  said: 

“Now;  Mr.  Hilland,  that  is  not  quite  accurate.  What 
I  am  going  to  tell  the  jury  is  that  there  is  insufficient 
evidence  of  his  mental  incapacity  as  a  matter  of  law 
and  under  the  rules  of  law,  for  the  jury  to  find  such  ver¬ 
dict;  which  is  quite  a  different  thing  from  saying  he 
was.”  (App.  776) 

There  was  a  recess  before  counsel  for  appellant  finished 
his  argument  and  when  the  court  reconvened,  counsel  ap¬ 
proached  the  bench,  and  counsel  for  appellant  stated  to  the 
court  he  thought  that  what  had  occurred  was  damaging  to 
appellant’s  case  and  took  the  position  that  it  was  up  to  the 
court  to  tell  the  jury  that  Commander  Dewey  was  of  sound 
mind.  The  court  affirmed  its  opinion  and  did  not  recede 
therefrom.  (App.  778-779) 
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When  directing  a  verdict  on  the  issue  of  mental  capacity, 
the  court  said  to  the  jury: 

<l  Since  Counsel  got  into  a  debate  on  that  matter,  I 
think  I  should  say  to  you  that  that  is  not  tantamount  to 
my  saying  to  you  that  Commander  Dewey  was  on  Oc¬ 
tober  29, 1936,  of  sound  mind.  I  express  no  opinion  one 
way  or  the  other  upon  the  matter.  I  instruct  you,  as  a 
matter  of  law,  that  there  is  not  sufficient  evidence  to 
overcome  the  presumption  of  sanity,  as  to  warrant  your 
dealing  with  that  matter.  So  you  will  take  that  out  of 
your  mind.  That  issue  is  not  in  the  case/  *  (App.  781) 

The  matter  was  again  called  to  the  attention  of  the  court 
when  the  court  handed  down  the  decision  in  the  insurance 
case  (App.  917-919)  and  again  at  the  hearing  on  appellants 
motion  for  a  new  trial  (App.  798-799)  The  trial  judge 
took  an  inconsistent  but  correct  view  of  the  matter  in  con¬ 
nection  with  his  findings  of  fact  in  the  insurance  case,  where 
he  took  the  view  that  he  was  dealing  with  it  as  a  finder  of 
fact  and  as  such  was  required  to  find  the  fact  to  be  that 
Commander  Dewey  was  of  sound  mind.  (App.  804-805,  900) 

It  is  submitted  that  the  interruption  of  counsel’s  argu¬ 
ment  was  erroneous  and  highly  prejudicial.  What  counsel 
for  appellant  said  to  the  jury  in  his  argument  was  sound 
and  what  the  court  interrupted  counsel  to  say  was  errone¬ 
ous.  It  is  the  law  that  when  a  presumption  of  law,  such  as 
the  presumption  of  sanity,  is  not  overcome  by  evidence,  the 
presumption  becomes  an  established  fact  in  the  case. 

20  Am.  Jur.  170,  Par.  166 
Annotation,  3  Ann.  Cas.  72 
Annotation,  95  A.  L.  R.  878 
In  re  Covodry,  77  Vt.  359,  3  Ann.  Cas.  70 
Ham  v.  Barret,  28  Mo.  388 

Watkins  v.  Prudential  Ins.  Co.,  315  Pa.  497,  173  A. 

644. 

Commander  Dewey  was  sane  and  the  jury  should  never 
have  heard  what  the  court  interrupted  counsel  to  say  and 
should  not  have  been  told  what  the  court  instructed  the  jury 
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when  directing  a  verdict  on  the  issne  of  mental  capacity.  It 
left  the  jury  in  this  kind  of  qnandary:  “ What  was  the  old 
gentleman,  sane  or  insane?  The  judge  tells  ns  to  say,  in 
answer  to  Issne  No.  3,  Yes,  he  was  sane.  Then  he  tells  ns 
that  is  not  the  same  as  telling  ns  he  was  sane,  and  he  says 
he  expresses  no  opinion  one  way  or  the  other  upon  the  mat¬ 
ter.”  What  conclusion  would  a  jury  draw  from  all  that? 
Most  probably  this:  “The  old  gentleman  must  have  been 
insane  but  the  judge  just  thinks  the  evidence  isn’t  sufficient 
to  prove  it.  That’s  why  the  old  gentleman  did  and  said  all 
those  terrible  things  against  his  son,  Theodore!  Mr.  Hil- 
land  was  wTong.  The  judge  said  so!  We  don’t  have  to 
consider  Commander  Dewey’s  actions  as  the  actions  of  a 
sane  man.” 

5.  It  was  error  (a)  to  admit  evidence  that  the  two  persons 
charged  with  undue  influence,  fraud  and  deceit  isolated 
testator  during  his  critical  illness  ten  years  after  he  exe¬ 
cuted  his  will  and  change  of  beneficiary  of  his  life  insur¬ 
ance,  (b)  to  admit  evidence  that  the  two  persons  charged 
with  undue  influence,  fraud  and  deceit  were  remarried 
March  22, 1950,  the  day  of  testator’s  funeral,  their  marriage 
in  July,  1935,  having  been  annulled  in  September,  1936,  (c) 
to  admit  evidence  that  after  testator’s  death,  the  undertaker 
informed  appellee  of  his  death  and  that  he  was  instructed 
not  to  give  out  any  information.  .  (d)  The  court  should  have 
granted  appellant’s  motion  to  withdraw  a  juror  and  declare 
a  mistrial  when  highly  prejudicial  testimony  was  erro¬ 
neously  admitted  over  appropriate  objection. 

(a)  The  undisputed  evidence  showed  that  throughout  his 
life  until  December,  1945,  testator  went  about  as  he  wished 
and  was  in  every  sense  a  free  agent.  In  December,  1945,  he 
suffered  a  physical  collapse,  as  a  result  of  which  he  became 
a  patient  in  the  University  of  Virginia  Hospital  at  Char¬ 
lottesville,  Virginia,  from  May  to  September,  1946.  Appel¬ 
lee  offered  and  the  court  admitted  evidence,  through  the 
deposition  of  Dr.  Samuel  A.  Vest,  of  alleged  isolation  of 
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testator  by  appellant  and  Selma  Sinclair  staying  in  the 
room  with  him,  while  testator  was  a  patient  in  that  hospital. 
Counsel  for  appellant  objected  on  the  ground  there  was  no 
evidence  in  the  case  of  continued  isolation  and  the  evidence 
offered  through  Dr.  Vest  showed  nothing  more  than  one 
isolated  instance  of  alleged  isolation  and  this  instance,  hav¬ 
ing  occurred  approximately  ten  years  after  the  will  and 
change  of  beneficiary  were  executed,  was  too  remote  in  point 
of  time  to  be  relevant  to  any  issue  involved.  (App.  224- 
226,  869-870) 

This  evidence  did  not  have  any  tendency  to  prove  undue 
influence,  fraud  or  deceit  in  July  and  October,  1936,  ten 
years  before.  Instead  it  gave  the  jury  something  to  specu¬ 
late  over  and  distracted  the  jury’s  attention  from  the  real 
issues  and  was  prejudicial.  Its  prejudicial  nature  and 
effect  are  illustrated  by  the  fact  that  counsel  for  appellee 
argued  that  “even  at  that  time  they  were  keeping  a  close 
surveillance  over  the  father  so  that  the  son  could  not  see 
him  or  no  one  on  the  outside  could  get  to  him.  At  least  that 
is  an  interpretation  that  the  jury  could  place  upon  that  evi¬ 
dence,  Your  Honor,  and  a  reasonable  one.”  (App.  278) 
There  was  no  evidence  that  they  ever  kept  “a  close  sur¬ 
veillance  over  the  father”  until  after  he  fell  ill  in  Decem¬ 
ber,  1945. 

(b)  It  was  admitted  that  appellant  and  Selma  Sinclair 
were  married  in  July,  1935,  and  their  marriage  was  an¬ 
nulled  in  September,  1936.  Over  the  objection  of  counsel 
for  appellant  on  the  grounds  that  it  was  irrelevant  and  im¬ 
material  and  calculated  to  do  nothing  but  arouse  prejudice 
because  they  were  remarried  on  the  day  of  the  father’s 
funeral,  the  court  received  in  evidence  Plaintiff’s  Exhibit 
12,  which  is  a  marriage  license  issued  March  22, 1950,  to  ap¬ 
pellant  and  Selma  Sinclair,  containing  information  fur¬ 
nished  in  the  application  therefor  and  the  Minister’s  return 
showing  the  marriage  on  March  22, 1950.  The  exhibit  was 
offered  by  counsel  for  appellee  for  the  purpose  of  showing 
“one  of  the  motives  for  the  influence.  That  influence  was 


55 


extended  by  Selma  Sinclair,  immediately  npon  the  death 
of  the  father  they  were  married  in  order  that  she  obtain 
the  benefits — part  of  the  general  pattern/ 7  (App.  242-245) 
Later  counsel  for  appellee  argued  “and  then  after  that  is 
all  transferred  into  Edward’s  name,  the  name  of  the  other 
son,  then  the  other  person  charged  with  the  influence  is 
married  to  him  immediately  after  the  father’s  death,  which 
shows  the  pattern  there  and  the  motive.  ”  (App.  277)  This 
evidence,  like  the  evidence  under  (a)  and  (c)  of  this  point, 
was  out  of  the  realm  of  probability  and  was  in  the  realm  of 
sheer  speculation.  The  law  requires  an  open  and  visible 
connection  between  the  principal  and  evidentiary  facts  and 
the  deductions  from  them  and  does  not  permit  a  decision  to 
be  made  on  remote  inferences.  See  First  ’National  Bank  of 
Xenia  v.  Stewart ,  supra,  which  involved  a  question  of  rele¬ 
vancy. 

(c)  Over  objection  of  counsel  for  appellant  that  any  con¬ 
versation  between  appellee  and  a  third  party  was  irrelevant 
and  incompetent,  the  court  permitted  appellee  to  testify 
that  he  called  Mr.  Gawler,  the  undertaker,  and  he  informed 
appellee  that  it  was  his  father  who  had  died  and  “he  was 
instructed  not  to  give  out  any  information.”  When  the  court 
overruled  the  objection  and  this  highly  prejudicial  testi¬ 
mony  resulted,  counsel  for  appellant  moved  the  court  to 
withdraw  a  juror  and  declare  a  mistrial.  The  court  denied 
the  motion  and  merely  said:  “I  will  instruct  the  jury  to 
disregard  that  approach.”  (App.  71-72)  Later,  over  the 
objection  of  counsel  on  the  same  grounds,  the  court  permit¬ 
ted  a  member  of  the  undertaker’s  staff  to  testify  that  after 
testator’s  death,  appellant  instructed  him  not  to  give  any 
information  to  any  person  other  than  the  family  which  con¬ 
sisted  of  just  appellant.  (App.  229-230) 

(d)  It  is  respectfully  submitted  that  the  court  should 
have  granted  appellant’s  motion  to  withdraw  a  juror  and 
declare  a  mistrial.  The  testimony  was  highly  prejudicial, 
it  was  erroneously  admitted,  there  were  appropriate  ob¬ 
jections  on  each  occasion  the  error  and  prejudice  occurred 
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and  there  was  an  appropriate  motion  on  the  first  occasion. 
The  court’s  repetition  of  the  error  nullified  any  effect  of 
the  instruction  to  the  jury  on  the  first  occasion  to  “disre¬ 
gard  that  approach.” 

It  is  well  settled  that  a  reversal  will  be  directed  unless 
it  appears,  beyond  doubt,  that  the  error  complained  of  did 
not  and  could  not  have  prejudiced  the  rights  of  the  parties. 
Traver  v.  Smolik,  43  App.  D.  C.  150,  153,  and  cases  cited 
therein. 

6.  It  was  error  to  allow  witnesses,  repeatedly  and  through¬ 
out  appellee’s  evidence,  to  state  their  own  mental  processes 
and  conclusions  and  the  mental  processes  and  conclusions 
of  other  persons  about  the  facts,  the  parties  and  the  rela¬ 
tions  between  the  parties  involved. 

Repeatedly  and  throughout  appellee’s  evidence,  the 
court,  over  appropriate  objections,  allowed  witnesses  to 
state  not  only  their  own  mental  processes  and  conclusions 
but  also  the  mental  processes  and  conclusions  of  other  per¬ 
sons  about  the  facts,  the  parties  and  the  relations  between 
the  parties  involved.  (App.  17,  21,  22,  24,  25, 1  26,  27,  34,  35, 2 
36,  37,  40,  42,  43,  59-62,  69,  150-153,  161  and  811,  176  and 
822,  177  and  823-824,  179  and  833  and  835,  180  and  837, 
182  and  841,  183-186  and  842-843,  190,  191,  194,  198,  202, 
203)  Some  of  these  witnesses  had  seen  the  parties  only 
once  or  twice.  (App.  188,  192,  196, 199) 

For  example,  Mr.  Howland,  who  was  in  Vermont  and 
saw  appellee  occasionally,  was  permitted  to  state  the  con¬ 
clusion  of  himself  and  his  family  in  Vermont  that  never 
since  the  break  between  appellee  and  his  father  “have  we 
seen  or  heard  or  discovered  a  thing  in  his  character  which 
would  justify  any  of  the  charges  made  by  his  father.” 
(App.  183-186  and  842-843) 

Evidence  of  the  character  of  parties,  except  where  char¬ 
acter  is  directly  in  issue,  is  not  admissible.  Thompson  v. 
Bowie ,  71  U.S.  463,  18  L.  Ed.  423;  Michael  v.  Smith,  124 
Md.  116 ;  Qmnalty  v.  Temple,  176  Fed.  67 ;  Boyle  v.  Smith, 


1-2  The  court  gave  counsel  a  blanket  objection  to  this  line  of  questioning. 
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64  A.  2d  428.  Moreover,  if  evidence  of  appellee’s  cliaracter 
had  been  admissible  in  these  cases,  Mr.  Howland’s  opinion 
of  his  character  would  not  have  been  admissible.  Nor  was 
Mr.  Howland’s  opinion  of  the  merits  of  the  break  between 
appellee  and  his  father  admissible,  and  would  not  have 
been  admissible  even  if  he  had  been  an  expert.  See  Kenney 
v.  Washington  Properties,  76  TJ.S.  App.  D.  C.  43,  45, 128  F. 
2d  612,  146  A.L.R.  1,  where  this  court,  after  citing  numer¬ 
ous  cases,  said: 

“  *  *  *  In  all  of  these  cases  the  conclusion  is  that  to 
permit  opinion  evidence  on  subjects  of  the  nature  we 
are  concerned  with  here  would  be  a  clear  invasion  of 
the  province  of  the  jury  and  would  be  erroneous.” 

Counsel  for  appellant  correctly  stated  the  rule  which 
excludes  the  mental  processes  of  a  witness  when  he  said  to 
the  court,  “A  witness  can  state  what  he  perceived,  not  what 
he  conceived.  •  •  •  He  can  state  what  he  saw  or  did,  but 
not  what  he  thought.”  (App.  152) 

In  Leckey  v.  Bloser,  24  Pa.  401,  the  opinion  states : 

“The  plaintiff  was  permitted  to  ask  several  wit¬ 
nesses  whether  the  conduct  of  the  parties  evinced  a 
mutual  attachment  to  each  other,  or  only  the  relation 
of  ordinary  acquaintances  and  friends.  It  is  insisted 
that  this  was  competent,  since  it  is  impossible  for  any 
witness  to  describe  all  the  observable  acts,  expressions, 
words,  and  looks  which  make  up  the  evidence  of 
mutual  affection.  Counsel  think  no  witness  can  convey 
to  a  jury  how  a  person  looked,  or  exactly  what  he  or 
she  said  who  was  in  love. 

“To  the  general  rule  that  witnesses  are  to  deliver 
facts,  and  not  inferences  or  conclusions,  there  are  many 
exceptions,  as  in  questions  of  handwriting — of  identity 
of  persons — of  science,  art,  skill,  or  trade;  but  what 
degree  of  attachment  or  affection  is  indicated  by  the 
manners  and  conduct  of  a  lady’s  suitor  is  not  a  ques¬ 
tion  which  falls  within  any  of  the  exceptions.  On  such 
a  subject  the  jury  is  as  competent  to  weigh  the  facts 
and  deduce  the  appropriate  conclusions  as  the  wit¬ 
ness.  And  if  the  witness  have  no  facts  to  describe  to 
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the  jury,  what  are  his  conclusions  and  impressions  but 
the  baseless  visions  of  his  imagination?  *  *  *  ” 

In  State  v.  Brown,  86  Iowa,  121,  53  N.W.  92,  the  court 
said: 

“  *  *  *  But  we  think  the  court  erred  in  permitting 
the  witness  to  state  that  defendant  treated  her  ‘very 
affectionately/  The  answer  was  in  the  nature  of  a 
conclusion  of  the  witness.  The  facts  upon  which  it 
was  based  should  have  been  stated,  and  the  jury  per¬ 
mitted  to  determine  their  effect.” 

In  L.R.A.  1918  A,  662,  there  is  an  annotation  about 
opinion  evidence  on  nontechnical  subjects,  and  the  author 
states,  page  666: 

“  •  •  *  By  far  the  greater  number  of  cases  subscribe 
to  the  view  that  before  a  non-expert  witness  may  give 
his  opinion  on  a  nontechnical  subject  he  must  make 
this  description  of  the  data.  #  *  •  99 

And  on  page  680 : 

“In  jurisdictions  in  which  it  is  the  rule  that  the 
facts  upon  which  an  opinion  is  based  must  be  given 
before  the  opinion  may  be  expressed,  an  opinion  is 
not  admissible  in  case  such  facts  are  not  first  given. 

•  •  •  jf 

In  Ardmore  Coal  Co.  v.  Bevil,  61  Fed.  757,  it  was  held 
not  competent  for  a  witness  who  does  not  detail  the  facts 
upon  which  his  opinion  is  based,  to  give  his  opinion  as  to 
the  imprudence  of  an  employee  in  his  line  of  duty. 

In  Branan  v.  Wimsatt,  54  App.  D.C.  374,  298  Fed.  833, 
this  court  held  the  opinion  and  conclusion  of  a  witness  as 
to  whether  it  was  safe  for  children  to  play  on  lumber  piled 
in  a  certain  way  was  inadmissible  because  the  jury  was 
just  as  competent  as  the  witness  to  draw  a  conclusion. 

See  also  2  Jones  on  Evidence,  Civil  Cases,  Fourth  Edi¬ 
tion,  666 ;  People  v.  Smith,  172  N.Y.  210,  64  N.E.  814 ;  Dief- 
endorf  v.  Thomas ,  37  App.  Div.  49,  55  N.Y.  Supp.  699 ;  Me- 
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Donald  v.  Jacobs,  77  Ala.  524;  Grubey  v.  National  Bank  of 
IU.,  35  Ill.  App.  354 ;  Galveston  Ry.  Co.  v.  Smith,  3  Tex.  Civ. 
545,  24  S.W.  668 ;  Russell  v.  Hearne,  113  N.C.  361 ;  Tijerina 
v.  State,  45  Tex.  Cr.  182,  74  S.W.  913. 

7.  It  was  error  for  the  court  to  read  to  the  jury  the  affi¬ 
davits  of  appellant  and  appellee  filed  in  another  case  in¬ 
volving  appellant  and  a  third  party,  where  appellee’s  affi¬ 
davit  contained  prejudicial  statements  based  on  the  mental 
processes  and  conclusions  of  appellee  and  others  and  on 
hearsay. 

Counsel  for  appellant  offered  the  last  paragraph  on  page 
one  of  appellee’s  affidavit  of  January  3,  1950,  filed  Janu¬ 
ary  13,  1950,  in  the  ease  of  Edward  B.  Dewey  v.  Shannon 
Clark,  Civil  Action  No.  4565-49,  “for  the  purpose  of  contra¬ 
dicting  his  (appellee’s)  testimony  in  this  case.”  That 
paragraph  is  quoted  on  page  15  of  this  brief.  The  trial 
judge  said  he  was  going  to  read  to  the  jury  the  whole  of 
appellee’s  said  affidavit  and  that  part  of  appellant’s  affi¬ 
davit  filed  in  the  same  case  on  January  11,  /i950,  which  re¬ 
ferred  to  appellee  and  Mrs.  Clark,  owner  of  the  apartment 
building  in  which  testator  and  appellant  lived.  Counsel  for 
appellant  withdrew  his  offer  and,  subject  to  his  objection, 
the  trial  judge  read  the  part  of  appellant’s  affidavit  re¬ 
ferred  to  and  all  of  appellee’s  affidavit,  which  contained 
prejudicial  statements  based  on  the  mental  processes  and 
conclusions  of  appellee  and  other  persons  and  on  hearsay. 
For  examples,  appellee’s  affidavit  contained  the  following: 

*  *  that  knowing  that  he  would  not  be  permitted 
access  to  plaintiff’s  apartment  for  the  purpose  of  vis¬ 
iting  his  father,  he  called  upon  the  Clarks  around  the 
first  week  in  September,  1949,  and  met  them  for  the 
first  time,  and  endeavored  to  ascertain  if  they  had  any 
knowledge  as  to  the  condition  of  his  father’s  health  or 
whether  or  not  he  was  being  properly  cared  for;  that 
the  Clarks  were  unable  to  advise  him  as  to  whether  his 
father  in  general  was  being  properly  cared  for  or  not 
but  did  advise  him  that  apparently  he  had  been  ne- 
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glected  over  Labor  Day  weekend  in  that  he  had  been 
left  unattended  for  a  considerable  period  of  time. 

•  •  •  • .  •  •  •  • 

‘  ‘  That  after  the  rendition  of  the  report,  affiant  talked 
to  Corporal  Robert  W.  Smith  and  explained  to  him  that 
he  had  been  refused  the  right  to  visit  his  father  over  a 
considerable  period  of  time,  was  vitally  concerned 
about  his  father’s  welfare  and  would  like  to  be  ac¬ 
corded  an  opportunity  to  visit  him ;  that  the  said  Cor¬ 
poral  Smith  advised  affiant  that  based  upon  his  obser¬ 
vations  and  discussions  with  affiant’s  father  and  with 
the  plaintiff,  he  felt  that  affiant’s  father  would  be  very 
happy  to  see  him. 

“•••••”  (App.  718-726;  D.  Ex.  64) 

Point  6  hereof  sufficiently  covers  the  point  that  mental 
processes  and  conclusions  of  appellee  and  others  were  in¬ 
admissible.  But  even  assuming  for  purposes  of  argument 
that  the  law  is  contrary  to  the  contentions  made  in  Point 
6,  such  mental  processes  and  conclusions  were  inadmissible 
in  the  form  of  a  reading  of  appellee’s  affidavit  by  the  trial 
judge  to  the  jury  after  appellee  left  the  witness  stand.  In 
that  form,  the  whole  of  it  was  hearsay. 

That  the  hearsay  contained  in  the  affidavit  was  inadmis¬ 
sible  in  any  form  requires  no  citation  of  authorities. 

8.  The  court  erred  in  denying  appellant’s  Requests  for 
Instructions  No.  7  and  No.  9  and  in  granting  appellee’s 
Prayer  Number  Five. 

Appellant’s  Request  for  Instruction  No.  9  was  as  follows : 

.  “The  jury  are  instructed  as  a  matter  of  law  that  it  is 
a  strong  circumstance  tending  to  show  the  absence  of 
undue  influence  or  fraud  when  the  proof  fails  to  con¬ 
nect  the  beneficiary  in  any  way  with  the  making  of  the 
will,  whether  by  agency,  procurement,  suggestion,  soli¬ 
citation,  or  knowledge  of  the  paper’s  execution.” 

The  Court  denied  the  request,  (App.  7,  771)  and  in¬ 
structed  the  jury  on  this  point  as  follows: 
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<<•  •  •  you  may,  of  course,  in  that  connection  take 
into  account  that  there  is  no  direct  evidence — you  do 
not  need  it — you  are  entitled  to  take  into  consideration 
that  there  is  no  direct  evidence  that  there  was  any 
overt  act  on  the  part  of  either  Edward  or  his  wife  in 
connection  with  the  making  of  a  will ;  no  evidence  that 
they  went  to  Mr.  Leahy’s  office  or  that  they  were  pres¬ 
ent  when  he  signed  it,  or  anything  of  that  sort.  It  isn’t 
necessary  that  you  find  that  that  exists,  if  you  believe 
you  have  sufficient  circumstantial  evidence  from  which 
you  may  reasonably  infer  that  they  caused  him  to  go 
alone  and  have  made  the  kind  of  will  that  it  is  alleged 
they  wanted  him  to  make  rather  than  what  he  wanted 
to  make  himself.”  (App.  788-789) 

The  court  refused  to  change  this  instruction.  (App.  790- 
791) 

Under  the  decisions  cited  on  pages  31-32  of  this  brief,  ap¬ 
pellant  was  entitled  to  his  Request  for  Instruction  No.  9.  In 
many  of  those  cases,  this  court  pointed  to  the  lack  of  such 
proof  as  a  strong  circumstance  tending  to  show  the  absence 
of  undue  influence  or  fraud  and  even  relied  on  such  absence 
of  proof  as  a  ground  for  ruling  that  such  cases  were  proper 
cases  for  a  directed  verdict  on  those  issues. 

Appellant’s  Request  for  Instruction  No.  7  to  the  jury 
read  as  follows : 

4  4  The  court  instructs  the  jury  that  mere  possibility 
or  suspicion  that  the  will  was  procured  by  undue  influ¬ 
ence,  fraud  or  deceit  is  not  sufficient,  but  in  order  to  in¬ 
validate  the  will  one  must  find  from  the  evidence  that 
undue  influence,  fraud  or  deceit  actually  was  em¬ 
ployed.” 

The  court  modified  the  request  by  adding,  4  4  It  may  be 
inferred  from  all  the  evidence  and  circumstances,”  and  so 
instructed  the  jury.  (App.  773,  788) 

Appellee’s  Prayer  Number  Five  was  as  follows: 

4  4  The  jury  are  instructed  that  undue  influence  is 
nearly  always  a  matter  of  inference  from  facts  and 
circumstances  disclosed  by  the  evidence  of  the  condi- 
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tions  and  surroundings  of  the  parties  and  that  in  deter¬ 
mining  whether  Theodore  Gibbs  Dewey  was  unduly  in¬ 
fluenced  by  Edward  B.  Dewey  and  Selma  0.  Sinclair, 
now  Selma  Sinclair  Dewey,  or  either  of  them,  the  jury 
may  consider  evidence  of  the  surrounding  circum¬ 
stances  of  time,  place  and  opportunity ;  the  mental  and 
physical  condition  of  the  decedent;  the  close  relation¬ 
ship  of  the  deceased  to  those  charged  with  unduly  in¬ 
fluencing  him,  and  the  inferences  to  be  deduced  there¬ 
from.7  * 

Counsel  for  appellant  objected  to  the  prayer  because  it 
omitted  and  was  contrary  to  the  rule  that  “mere  possi¬ 
bility  or  suspicion  is  not  enough.’ 7  (App.  770)  The  court 
granted  the  prayer  and  so  instructed  the  jury.  (App.  788- 
789) 

By  thus  modifying  appellant’s  Request  for  Instruction 
No.  7  and  by  granting  and  giving  Appellee’s  Prayer  Num¬ 
ber  Five,  the  court  opened  the  door  to  the  jury  to  nullify 
the  rule  that  “mere  possibility  or  suspicion  of  undue  in¬ 
fluence  is  not  enough.”  See  cases  cited  on  pages  31-32 
hereof. 

9.  The  properly  executed  change  of  designation  of  bene¬ 
ficiary  of  life  insurance  of  a  person  found  to  be  of  sound 
mind  and  who  reserved  the  right  to  change  beneficiaries, 
cannot  be  set  aside,  at  the  action  of  a  former  beneficiary 
having  only  a  revocable  interest,  on  the  ground  the  change 
was  procured  by  undue  influence,  fraud  or  deceit  practiced 
upon  the  insured  by  the  substituted  beneficiary. 

This  point  is  involved  in  the  insurance  case  only.  It 
could  not  arise  in  the  will  case  because  appellee  would  have 
been  a  beneficiary  of  the  estate  as  an  heir  at  law  and  next 
of  kin  of  testator  if  he  had  died  intestate  and,  as  such,  ap¬ 
pellee  had  a  statutory  right  to  file  a  caveat  to  the  will.1 
Moreover,  if  there  had  been  a  former  will  which  the  will 
involved  revoked,  appellee  would  nevertheless  have  been 
entitled  to  contest  the  will  as  a  “person  in  interest”  even 
if  he  had  not  been  an  heir  and  next  of  kin  of  the  decedent 


l  Section  19-309  D.  C.  Code,  1940  Edition. 
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because  the  same  statute  authorizes  “any  person  in  inter¬ 
est”  to  file  a  caveat  to  a  will.1 

The  life  insurance  policy  involved  was  obtained  by  testa¬ 
tor,  premiums  were  paid  by  him  and  he  reserved  the  right 
to  change  beneficiaries.  Indeed  he  exercised  his  right  once 
before  the  contested  change  of  beneficiary.  Appellee  was 
not  an  original  beneficiary.  (See  P.  Exs.  4  to  11,  the  orig¬ 
inals  of  which  are  with  the  transcript  of  record.)  Appellee 
neither  claimed  nor  proved  any  restriction,  by  agreement 
or  otherwise,  of  testator’s  right  to  change  beneficiaries. 

Counsel  for  appellant  contended  the  trial  court  should 
rule  that  mental  incapacity  of  the  insured  at  the  time  of  the 
contested  change  of  beneficiary  is  the  only  ground  on  which 
the  change  can  be  set  aside  and  that  fraud,  deceit  or  undue 
influence  do  not  constitute  grounds  for  annullling  the 
change  because  the  designated  beneficiary  has  no  vested 
property  right  protectable  by  the  courts  where  the  insured 
obtained  and  paid  for  the  insurance  and  reserved  the  right 
to  change  beneficiaries.  (App.  904)  The  trial  judge  dis¬ 
agreed  with  this  contention.  (App.  907-908) 

The  decisions  agree  that  mental  incapacity  of  the  insured 
at  the  time  of  a  change  of  beneficiaries  renders  the  change 
void  and  any  beneficiary  can  have  the  change  set  aside  on 
that  ground.  Annotation,  105  A.L.R.  950,  951.  The  state 
decisions  are  divided  on  the  question  of  whether  a  change 
of  beneficiaries  may  be  set  aside,  at  the  action  of  the  former 
beneficiary,  on  the  ground  of  undue  influence  practiced  upon 
the  insured  in  the  procurement  of  the  change.  Annotation, 
supra ,  pages  957  and  960.  However,  the  best  considered 
cases  hold  that  the  former  beneficiary,  under  the  circum¬ 
stances  involved  in  the  case  at  bar,  has  no  vested  interest 
in  the  proceeds  of  the  policy  but  a  “mere  expectancy  of  an 
incompleted  gift”  and  is,  therefore,  not  entitled  to  complain 
that  a  change  of  beneficiaries  was  procured  by  fraud  or  un¬ 
due  influence  exercised  against  the  insured.  It  should  be 
noticed  that  in  many  of  the  contrary  decisions,  the  question 
of  the  sufficiency  of  the  former  beneficiary’s  interest  to 


1  Werner  v.  ’Frederick,  69  App.  D.  C.  158,  94  F.  2d  627. 
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complain  was  not  considered  by  the  court.  Consequently, 
these  contrary  decisions  should  carry  little  weight.  It 
should  also  be  observed  that  in  some  of  the  contrary  deci¬ 
sions,  a  question  of  mental  capacity  was  mixed  with  a  ques¬ 
tion  of  fraud  or  undue  influence  and  the  decisions  were 
based  more  on  considerations  involving  the  issue  of  mental 
capacity  than  the  issue  of  fraud  or  undue  influence. 

While  counsel  has  not  found  a  Federal  case  involving  a 
change  of  beneficiaries  procured  by  fraud  or  undue  influ¬ 
ence  practiced  upon  the  insured  by  a  substituted  beneficiary, 
the  Federal  rule  is  firmly  established  that  a  beneficiary, 
under  the  circumstances  involved  in  the  case  at  bar,  has 
“only  a  contingent  interest  therein  in  the  nature  of  an 
expectancy.” 

In  Morgan  v.  Penn  Mutual  Life  Ins.  Co.,  94  F.  2d  129, 
130,  131,  the  court  said: 

“•  •  •  it  is  equally  well  settled  by  controlling  author¬ 
ity  in  the  national  courts  that,  where  the  policy  by  its 
terms  gives  the  insured  the  right  to  change  the  bene¬ 
ficiary  or  assign  the  policy,  the  beneficiary  takes  only 
a  contingent  interest  therein  in  the  nature  of  an  expec¬ 
tancy.  Supreme  Council  of  Royal  Arcanum  v.  Behrend, 
247  U.  S.  394,  38  S.  Ct.  522,  524,  62  L.  Ed.  1182,  1 
A.  L.  R.  966;  Self  v.  New  York  Life  Ins.  Co.,  8  Cir.,  56 
F.  2d  364,  366;  Kincaid  v.  New  York  Life  Ins.  Co.,  5 
Cir.,  66  F.  2d  268;  Southern  Lumber  Co.  v.  Pearce,  5 
Cir.  60  F.  2d  477 ;  Donnelly  v.  Northwestern  Life  Ins. 
Co.,  5  Cir.,  59  F.  2d  46;  McKinney  v.  Fidelity  Mutual 
Life  Ins.  Co.,  270  Mo.  305, 193  S.  W.  564,  566 ;  Rosman 
v.  Travelers’  Ins.  Co.,  127  Md.  689, 96  A.  876,  Ann.  Cas. 
1918C,  1047. 

“The  rule  is  stated  by  the  Supreme  Court  in  Su¬ 
preme  Council  of  Royal  Arcanum  v.  Behrend,  supra,  as 
follows:  ‘In  the  absence  of  a  special  provision  of  law 
or  of  a  rule  of  the  association  to  the  contrary,  the  nam¬ 
ing  of  a  person  as  beneficiary  in  the  benefit  certificate 
of  a  fraternal  benefit  association  confers  not  a  vested 
right,  but  an  expectancy  merely  which  may  be  de¬ 
feated  at  any  time  by  act  of  the  insured  member.’ 

“The  same  rule  is  announced  by  this  court  in  Self  v. 
New  York  Life  Insurance  Company,  supra,  where,  in 
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an  opinion  by  the  late  Judge  Kenyon,  it  is  said :  ‘How¬ 
ever,  notwithstanding  this,  we  may  say  that  there  was 
the  right  in  the  policy  for  insured  to  change  the  bene¬ 
ficiary  (stipulation  covering  this  has  been  filed  in  this 
court) ;  therefore,  the  beneficiary  had  no  vested  inter¬ 
est  in  the  policy.’ 

“The  same  rule  prevails  in  Missouri.  Thus,  in 
McKinney  v.  Fidelity  Mutual  Life  Insurance  Company, 
supra,  in  discussing  the  effect  of  the  reserved  right  to 
change  the  beneficiary,  it  is  said:  ‘Whether  it  [the 
right  to  change  the  beneficiary]  arises  by  convention  or 
from  the  nature  of  the  insurance,  the  beneficiary  to  be 
affected  by  its  exercise  has  a  conditional  interest  only 
in  the  policy  proceeds,  while  the  power  to  change  such 
beneficiary  continues  to  exist.’ 

<<•  •••••••• 

“[5,6]  Irrespective  of  any  provision  in  the  policy 
as  to  cancellation,  it  may  be  canceled  by  mutual  agree¬ 
ment  so  as  to  terminate  the  rights  and  obligations  of 
the  parties,  if  there  are  no  vested  rights  in  the  benefici¬ 
ary  or  other  third  party.  But,  where  the  policy  itself 
reserves  to  the  insured  the  unconditional  right  to 
change  the  beneficiary,  and  also  the  right  to  assign  the 
policy,  there  would  seem  to  be  no  doubt  of  his  right  to 
surrender  it  upon  such  consideration  as  should  meet 
hi§  approval.  Hopkins  v.  Northwestern  Life  Assur. 
Co.,  3  Cir.,  99  F.  199,  202;  Malone  v.  Cohn,  5  Cir.,  236 
F.  882 ;  Carnes  v.  Franklin  Life  Ins.  Co.,  5  Cir..  81  F.  2d 
800,  804 ;  Aetna  Life  Ins.  Co.  v.  Phillips,  10  Cir.,  69  F. 
2d  901 ;  Rawls  v.  Penn  Mutual  Life  Ins.  Co.,  5  Cir.,  253 
F.  725;  Mutual  Benefit  Life  Ins.  Co.  v.  Swett,  6  Cir., 
222  F.  200,  Ann.  Cas.  1917B,  298.  The  insured,  under 
the  terms  of  this  policy,  had  complete  control  and  do¬ 
minion  of  it,  and,  under  such  circumstances,  the  bene¬ 
ficiary,  having  a  mere  expectancy,  could  have  no  inter¬ 
est  nor  concern  in  the  method  or  means  employed  by 
the  insured  in  making  disposition  of  his  own  property. 
As  said  in  Supreme  Council  of  Royal  Arcanum  v. 
Behrend,  supra,  this  expectancy  ‘may  be  defeated  at 
any  time  by  act  of  the  insured  member.’  The  ‘act  of 
the  insured  member’  is  not  confined  to  a  formal  change 
of  beneficiary.  The  rights  of  a  beneficiary  under  such 
a  policy  is  somewhat  analogous  to  those  of  a  beneficiary 
under  a  will.  As  in  the  case  of  a  will,  this  provision  in 
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the  policy  became  effective  only  at  the  death  of  the  in¬ 
sured.  If,  under  will,  a  legatee  were  given  specifically 
described  property,  this  would  not  prevent  the  testator 
in  his  lifetime  from  disposing  of  that  property  and  thus 
render  _the  devise  inoperative.  Neither  would  it  pre¬ 
vent  the  testator  from  changing  the  provisions  of  his 
will  by  codicil  or  by  the  making  of  a  new  will,  so  as  to 
defeat  the  original  potential  gift  to  the  named  bene¬ 
ficiary.  An  express  intention  to  make  a  gift  may  al¬ 
ways  be  rendered  nugatory  by  withdrawal  or  cancella¬ 
tion  of  such  express  intention  before  delivery  of  the 
gift.” 

Of  course,  as  hereinbefore  pointed  out,  the  rights  of  a 
beneficiary  under  a  will  have  been  changed  in  this  jurisdic¬ 
tion,  so  that  a  former  beneficiary  has  a  statutory  right  to 
file  a  caveat  to  a  will.  But  a  former  beneficiary  of  insurance 
has  no  such  statutory  right  of  action. 

It  is  respectfully  submitted  that,  in  principle,  the  Federal 
rule  is  the  same  as  the  rule  of  the  state  courts  holding 
that  the  former  beneficiary  having  only  a  revocable  interest 
cannot  have  a  change  of  beneficiaries  set  aside  on  the 
ground  the  change  was  procured  by  undue  influence  or 
fraud  practiced  upon  the  insured  by  the  substituted  bene¬ 
ficiary. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  judgment  in  each 
case  should  be  reversed. 

In  the  event  this  court  concludes  that  the  judgment  in  the 
will  case  (No.  11072)  should  be  reversed  on  the  ground  that 
the  evidence  was  insufficient  to  prove  undue  influence,  fraud 
or  deceit  and  the  trial  court  should  have  granted  appellant’s 
motion  for  a  directed  verdict  on  those  issues  made  at  the 
close  of  all  the  evidence,  it  is  respectfully  submitted  that  the 
will  case  should  be  remanded  with  directions  to  set  aside  the 
judgment  and  enter  judgment  for  appellant  under  Rule 
50(b)  of  the  Federal  Rules  of  Civil  Procedure,  pursuant  to 
which  appellant  filed  a  motion.  (App.  8) 


67 


It  is  further  respectfully  submitted  that  if  the  judgment 
in  the  insurance  case  (No.  11075)  is  reversed  on  the  ground 
that  the  evidence  was  insufficient  and/or  on  the  ground  that 
the  change  of  beneficiary  cannot  be  set  aside,  at  the  action 
of  appellee,  on  the  ground  the  change  was  procured  by  un¬ 
due  influence,  fraud  or  deceit,  that  case  should  be  remanded 
with  directions  to  set  aside  the  judgment  in  favor  of  ap¬ 
pellee  for  one-half  of  the  insurance  proceeds  and  to  enter 
judgment  therefor  in  favor  of  appellant. 

Respectfully  submitted, 

Arthtjb  J.  Holland, 

Attorney  for  Appellant . 
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QUESTIONS  PRESENTED. 

(Question  9  is  involved  in  the  insurance  case  only,  case 
No.  11075). 

In  the  opinion  of  the  appellee,  the  questions  are : 

1.  (a)  Should  the  verdict  of  a  jury  and  the  findings  of 
fact  of  a  trial  judge,  finding  that  a  purported  will  and  pur¬ 
ported  change  of  designation  of  beneficiary  of  life  insur¬ 
ance  respectively  were  procured  by  undue  influence,  fraud 
and  deceit,  be  set  aside  where  there  is  substantial  evidence 
of  such  undue  influence,  fraud  and  deceit?  (b)  In  such 
circumstances  should  the  court  grant  a  motion  to  direct  a 
verdict  sustaining  the  will?  (c)  In  such  circumstances 
should  the  court  grant  a  motion  to  set  aside  the  verdict 
and  enter  a  judgment  sustaining  the  will? 

2.  (a)  In  a  will  contest  and  a  contest  over  a  change  of 
beneficiary  of  life  insurance  involving  issues  of  undue  in¬ 
fluence,  fraud  and  deceit,  are  declarations  of  decedent  ad¬ 
missible  for  the  purpose  of  showing  the  state  of  mind  of 
decedent  at  the  time  the  declarations  were  made?  (b) 
Where  the  court  properly  instructs  the  jury  that  such 
declarations  are  not  admitted  to  prove  the  truth  of  the 
contents  thereof,  but  that  they  are  only  admitted  to  show 
the  state  of  mind  of  decedent,  was  there  error  in  their 
admission?  (c)  Is  it  reversible  error  to  admit  improper 
evidence  which  is  not  prejudicial  to  the  objecting  party? 

3.  Is  a  caveatee  entitled  to  a  trial  de  novo  upon  the  re¬ 
maining  issues  of  a  will  contest  after  the  court  has  directed 
a  verdict  in  his  favor  on  the  issue  of  mental  capacity? 

4.  Was  it  in  error  for  the  court  to  interrupt  counsel  and 
correctly  state  the  law  to  the  jury  after  counsel  had  stated 
in  his  argument  to  the  jury  what  he  anticipated  would  be 
the  charge  of  the  trial  judge? 

5.  Was  it  error  (a)  to  admit  evidence  that  the  two  per¬ 
sons  charged  with  undue  influence,  fraud  and  deceit  isolated 
decedent  ten  years  after  he  executed  his  will  and  change  of 
beneficiary  of  his  life  insurance?  (b)  To  admit  evidence 


that  the  said  two  persons  were  married  the  day  of  dece¬ 
dent’s  funeral,  or  (c)  to  admit  evidence  that  appellant 
informed  an  undertaker  not  to  give  anyone  information  of 
decedent’s  death,  where  all  of  the  aforesaid  evidence  fitted 
into  a  pattern  establishing  undue  influence,  fraud  and  de¬ 
ceit  practiced  by  said  two  persons  upon  decedent  for  nearly 
twenty  years  prior  to  his  death,  and  (d)  did  the  court 
properly  deny  appellant’s  motion  to  withdraw  a  juror 
and  declare  a  mistrial  under  such  circumstances! 

6  Was  it  error  to  permit  witnesses  to  state  in  their  own 
language  resultant  facts  which  they  observed  and  of  which 
they  had  knowledge? 

7.  Was  it  error  for  the  court  to  read  to  the  jury  in  their 
entirety  the  affidavits  of  appellant  and  appellee,  filed  in 
another  case  involving  appellant  and  a  third  party,  where 
appellant’s  counsel  had  read  a  portion  of  appellee’s  affi¬ 
davit  to  the  jury  and  the  court  was  of  the  opinion  that  the 
entire  reading  was  necessary  to  present  the  matters  con¬ 
tained  therein  in  their  true  light? 

8.  Appellant  has  correctly  stated  question  No.  8. 

9.  Has  a  prior  beneficiary  under  an  insurance  policy  a 
standing  in  court  after  the  death  of  the  insured  to  set  aside 
a  subsequent  designation  of  beneficiary  procured  through 
undue  influence,  fraud  and  deceit? 
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IN  THE 


United  States  Court  of  Appeals 

Fob  the  District  op  Columbia  Circuit. 


Now  11072  and  No.  11075. 


EDWARD  B.  DEWEY,  Appellant, 

v. 

THEODORE  M.  DEWEY,  Appellee. 


Appeals  from  the  United  States  District  Court  for  the 
District  of  Columbia. 


BRIEF  FOR  APPELLEE. 


COUNTER  STATEMENT  OF  CASE. 

Additional  Summary  of  Facts. 

In  his  decision  in  the  insurance  case,  No.  11075,  the  trial 
judge  also  found  as  a  fact  that  the  purported  request  for 
change  of  beneficiary  of  the  insurance  policy  on  July  20, 
1936  was  induced  by  certain  mistakes  of  fact  concerning 
appellee  (App.  899,  900),  and  concluded  as  a  matter  of 
law  that  the  purported  change  of  designation  of  beneficiary 
executed  on  August  10, 1936  was  null  and  void  (App.  901). 
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Counter  Statement  of  Evidence. 

Appellee’s  evidence  showed  that  he  and  appellant  are 
sons  of  the  decedent,  and  that  they  returned  to  Washington 
in  early  1919  after  service  in  the  Navy  in  World  War  I 
and  lived  with  their  mother  and  father.  Shortly  thereafter 
they  went  to  New  York  where  they  lived  together,  bnt  were 
employed  separately,  until  1925.  They  visited  their  parents 
and  were  visited  by  their  parents  frequently  during  this 
period.  Their  relations  were  congenial  (App.  14). 

Their  mother  died  on  October  5,  1924,  and  her  sons 
returned  to  Washington  on  that  occasion.  Thereafter 
appellee  made  several  trips  to  visit  his  father,  and  decedent 
spent  about  a  week  at  a  time  in  New  York  with  his  sons. 
Everything  was  congenial  between  them.  In  1924  appellee 
and  decedent  visited  relatives  in  Vermont.  Their  relation¬ 
ship  could  not  have  been  better  (App.  17). 

In  October  1925  appellee  and  appellant  came  to  Wash¬ 
ington,  picked  up  their  father’s  Franklin  automobile  and 
drove  to  Avon  Park,  Florida,  where  they  lived  together 
and  engaged  in  separate  businesses.  Appellee  received 
sums  of  money  from  his  father  and  paid  the  board  for  ap¬ 
pellant  and  himself.  Decedent  visited  his  sons  in  Florida 
for  several  weeks  over  Christmas  1925.  The  relationship 
was  ideal,  perfectly  friendly  between  the  three  of  them 
(App.  18).  That  fall  the  brothers  went  to  New  York, 
stopping  over  with  decedent,  and  on  their  return  spent 
several  days  or  a  week  with  him.  Their  relationship  was 
pleasant  (App.  19).  Decedent  gave  appellee  a  Willys 
Knight  automobile,  and  he  and  appellant  drove  to  Florida 
in  it.  Thereafter  appellant  used  the  Franklin  and  appellee 
the  Willys  Knight,  so  each  son  had  an  automobile  in  his 
business.  In  the  spring  of  1926  appellant  returned  to 
Washington  and  appellee  went  to  Lenoir,  North  Carolina 
and  later  to  Durham,  where  he  engaged  in  the  real  estate 
business.  He  made  numerous  trips  to  Washington  to  visit 
his  father  who  was  living  at  the  Army-Navy  Club  with 
appellant.  The  relationship  between  appellee  and  his 
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father  and  brother  was  ideal  and  very  close  (App.  22). 
Appellee  went  to  New  York  City  and  Albany,  New  York 
for  six  months  in  1927  to  work.  His  father  sent  him  money. 
He  was  very  generous.  Appellee  spent  Christmas  1927 
with  decedent.  Their  relations  were  always  very  friendly 
(App.  24). 

Decedent  visited  appellee  in  Durham,  North  Carolina 
for  two  or  three  weeks  in  the  spring  of  1929.  They  shared 
a  room  together  and  appellee  introduced  him  to  his  friends. 
Their  relationship  was  close.  It  could  not  have  been  more 
pleasant  (App.  25).  Decedent  did  not  criticize  appellee  in 
any  way,  neither  his  drinking,  his  conduct  with  women  nor 
his  business  deals  (App.  26).  In  the  fall  of  1929  appellee 
left  North  Carolina  because  of  the  stock  market  crash  and 
the  slump  in  business.  (It  later  developed  in  the  evidence 
that  appellee  was  in  error  as  to  the  year  1929,  and  actually 
left  North  Carolina  in  1930).  Appellee  discussed  this  with 
his  father,  and  at  decedent’s  request  returned  to  Washing¬ 
ton  and  lived  with  him.  In  1928  or  1929  appellee  and  his 
father  took  another  trip  to  Vermont  to  visit  relatives.  The 
relationship  between  father  and  son  could  not  have  been 
better  (App.  24).  While  in  North  Carolina  appellee  re¬ 
ceived  gifts  of  money  from  his  father  which  he  estimated 
might  average  $100  to  $150  a  month  (App.  28). 

Appellee  was  introduced  to  Selma  Sinclair  in  1927  or 
1928  by  appellant.  In  the  summer  of  1928  when  decedent, 
appellant  and  Miss  Sinclair  made  a  trip  to  Moorhead  City, 
North  Carolina,  to  fish  with  appellee  and  a  party,  he  and 
Miss  Sinclair  had  a  squabble,  which  was  probably  the  first 
trouble  between  them  (App.  30). 

On  his  return  to  Washington  appellee  lived  with  his 
father  and  brother  at  the  Marlborough.  He  saw  Miss 
Sinclair  nearly  every  day  as  his  brother  brought  her  to 
their  home ;  she  had  many  meals  with  them.  Disagreements 
occurred  between  Miss  Sinclair  and  appellee  over  her 
criticism  of  his  aunt,  his  mother’s  half-sister.  Just  before 
Christmas,  1931,  William  F.  Lickle,  business  associate  of 
appellee,  who  had  been  one  of  the  fishing  party  at  Moor- 
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head  City,  visited  appellee,  his  father  and  brother.  Dece¬ 
dent  gave  appellee  $150  to  make  a  six  weeks  ’  trip  to 
Ocracoke  Island,  North  Carolina,  with  Lickle  in  January, 
1932.  In  1931  and  1933  decedent  and  appellee  went  on 
trips  to  Vermont  to  visit  decedent’s  sister,  Margaret  How¬ 
land.  On  each  occasion  the  relationship  of  father  and  son 
was  excellent  (App.  34,  35).  In  December,  1934,  decedent 
spent  several  weeks  at  the  Naval  Hospital  with  pneumonia. 
Appellee  visited  him  daily  and  sometimes  twice  a  day  and 
decedent  indicated  he  was  very  glad  to  see  his  son  (App. 
37).  After  his  return  from  Naval  Hospital  in  early  1935 
decedent  acted  in  a  ‘‘rather  cold  manner’ ’  towards  appellee. 
When  his  son  asked  if  there  was  anything  he  had  done,  his 
father  replied  that  Miss  Sinclair  had  told  him  appellee 
did  not  care  for  him,  only  for  his  money  (App.  37).  Ap¬ 
pellee  then  discussed  this  “at  great  length”  with  his  father 
and  convinced  him  it  wasn’t  true.  Then  their  relationship 
“went  back  to  what  it  had  been”  (App.  38). 

During  1935  decedent  made  numerous  trips  with  appellee 
on  his  boat.  On  Decoration  Day  weekend,  decedent  became 
very  weak  on  such  a  trip  and  appellee  brought  him  home. 
He  entered  Naval  Hospital  for  a  check  in  June,  1935.  On 
these  trips  the  relation  of  father  to  appellee  was  ideal 
(App.  40).  In  June  or  July,  1935,  Miss  Sinclair  moved 
into  the  Marlborough  apartment  with  decedent  and  his  two 
sons.  She  shared  appellant’s  room.  Shortly  after  this  she 
and  appellant  took  a  trip  together  (App.  41).  (Subse¬ 
quently  it  was  developed  that  they  were  married  in  July, 
1935,  in  Charlestown,  West  Virginia,  and  later  the  marriage 
was  annulled  there  in  September,  1936.)  The  relationship 
between  appellee  and  decedent  remained  ideal  throughout 
1935  (App.  42). 

About  the  middle  of  February,  1936,  appellee  went  to 
Walter  Reed  hospital  for  an  operation  and  was  confined 
there  about  three  weeks.  Appellant  was  living  with  dece¬ 
dent.  His  then  wife,  the  former  Selma  Sinclair,  was  there 
at  least  part  of  the  time.  None  of  the  three  visited  or  called 
appellee  during  his  confinement.  Upon  his  return  to  the 
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apartment,  his  father  frequently  would  not  reply  to  him  and 
acted  in  a  cold  manner  (App.  43).  In  early  April,  1936, 
deceased  banished  appellee  from  his  home  without  explana¬ 
tion  other  than  “You  know  very  well  what  you  have  done. 
You  have  been  talking  about  Selma,  your  brother’s  wife, 
and  the  last  thing  you  said  about  her  is  the  last  straw.” 
Appellee  didn’t  know  then  that  his  brother  had  married 
Miss  Sinclair,  had  made  no  statements  about  her  and  re¬ 
ceived  no  explanation  although  he  requested  it  then  and 
the  next  morning  (App.  44).  Appellant’s  brief,  pages  7  to 
10,  substantially  covers  the  balance  of  appellee’s  direct 
testimony  up  to  his  father’s  death.  The  statement  that  he 
was  permitted  to  testify  about  Mr.  Gawler’s  telephone 
conversation  is  incorrect  (App.  Br.  10),  for  the  court  told 
the  jury  to  disregard  it  (App.  72). 

Upon  cross-examination  appellee’s  testimony  was  basic¬ 
ally  unchanged,  although  minor  corrections  were  made, 
concerning  dates  and  details.  Appellant’s  counsel  has  re¬ 
ferred  to  appellee’s  admission  that  Lickle’s  wife  divorced 
him  for  adultery,  but  on  redirect  examination  it  was  estab¬ 
lished  that  this  did  not  occur  until  1945,  long  after  appel¬ 
lee’s  association  with  him. 

The  normal  relationship  between  decedent  and  appellee 
prior  to  early  1936  was  corroborated  by  the  testimony  of 
Charles  I.  Brown,  Henry  A.  Latimer,  Joseph  C.  Huske  and 
Alice  M.  Clugston  and  the  depositions  of  Margaret  How¬ 
land  and  Fred  A.  Howland .  Also  certain  letters  written  by 
decedent  to  his  sisters  prior  to  the  breach  with  appellee 
indicate  his  normal  state  of  mind  toward  this  son  (App. 
760-761,  163-166). 

Just  prior  to  appellee’s  banishment  from  home  deceased 
wrote  a  letter  to  his  sister  Margaret  Howland,  which  is  set 
forth  in  full  in  appellant’s  brief  (pages  11-12).  This  and 
all  other  subsequent  letters  of  decedent  indicate  a  radical 
change  in  his  attitude  towards  appellee  (App.  166-168, 171, 
172).  The  deposition  of  Fred  A.  Howland  shows  that  he 
visited  Washington  in  August,  1936,  in  an  attempt  to  effect 
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a  reconciliation  between  decedent  and  appellee,  but  he  was 
unsuccessful,  and  thereafter,  in  October,  1936,  decedent 
telephoned  him  from  Washington,  during  the  course  of 
which  decedent  stated  “that  he  wanted  nothing  further 
whatever  to  do  with  our  family”  (App.  839).  At  this  point 
Selma  Sinclair  Dewey  intervened  in  the  conversation  and 
berated  Mr.  Howland.  William  C.  Coe  testified  that  in  1944 
he  was  secretary  of  the  Army-Navy  Club,  and  about  Janu¬ 
ary  of  that  year  decedent  and  appellant  came  to  his  office. 
Decedent  was  “very  much  excited”  about  appellee’s  appli¬ 
cation  for  membership  in  the  club,  and  stated  he  would 
have  to  resign  if  appellee  was  admitted.  As  witness  re¬ 
called,  both  decedent  and  appellant  did  the  talking,  “one 
substantiating  the  arguments  of  the  other”  (App.  207). 
Appellee  was  admitted  to  membership.  On  January  7, 
1944,  decedent  wrote  the  Board  of  Admissions  of  the  Army- 
Navy  Club  a  letter,  including  the  following  language: 

“Comdr.  Theodore  M.  Dewey,  U.S.N.R.,  has  made  ap¬ 
plication  for  membership  in  the  club  and  since  I  have 
my  own  as  well  as  the  club’s  interest  at  heart,  I  am  in 
duty  bound  to  advise  you  concerning  him. 

Since  directly  after  the  last  war  he  has  been  a  yellow 
cur  on  society.  His  character,  habits  and  friends  were 
such  that  for  my  own  personal  safety  I  disowned  and 
put  him  out  of  my  home  eight  years  ago.” 

(Plaintiff’s  exhibit  No.  3).  Admiral  William  Brent  Yov/ng 
stated  that  while  he  was  appellee’s  superior  officer  in  World 
War  II,  decedent,  whom  he  knew,  called  him  by  telephone 
to  prevent  appellee’s  promotion,  and  stated  “he  was  not 
even  fit  to  be  in  the  United  States  Navy”  (App.  216). 

The  testimony  of  Samuel  A.  Vest,  Paul  R.  Blok  and 
Jessie  Reckord  West  is  substantially  set  forth  in  appel¬ 
lant’s  brief  (p.  20,  21).  Ralph  Stephenson  Richard  testi¬ 
fied  that  he  was  office  manager  of  Johnston  &  Lemon  Co., 
stock  brokers,  who  handled  decedent’s  and  also  appellant’s 
accounts,  and  that  transfers  of  securities  were  effected 
from  decedent  to  appellant  on  June  17,  1935  and  on  Feb¬ 
ruary  17, 1947  amounting  in  value  to  $23,606.92. 
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The  testimony  of  appellant  and  Selma  Sinclair  Dewey 
was  to  the  effect  that  appellee  was  banished  and  disin¬ 
herited  because  he  attempted  to  poison  decedent  in  April, 
1936  (App.  472-474,  635-636).  They  testified  that  decedent 
discovered  appellee  in  the  kitchen  with  a  bottle  and  a  spoon 
in  his  hand,  that  he  asked  “How  long  has  this  been  going 
on?”  and  that  appellee  answered  “You  have  been  getting 
this  for  three  years  and  Selma  has  been  getting  it  whenever 
I  can  get  at  her”,  that  decedent  then  asked  “What  is  that?” 
and  appellee  replied  “Acid”;  that  appellee  ran  into  the 
living  room,  jumped  in  a  chair,  put  his  hands  to  his  head 
and  said  “I  think  I  am  going  crazy”;  that  decedent  then 
ordered  him  out.  On  cross-examination  neither  could  ac¬ 
count  for  the  whereabouts  of  the  bottle  or  spoon  (App. 
561-563,  695-696) ;  no  report  was  ever  made  to  legal  author¬ 
ities  at  the  time  (App.  564,  697). 

Selma  S.  Dewey  also  testified  that  appellee  “stalked”  her 
on  various  occasions  dating  back  to  1935;  she  admitted 
telling  decedent  about  these  occasions  before  appellee  was 
banished  (App.  582).  She  described  his  “vacant  stare”; 
and  told  decedent  it  frightened  her  in  January,  1936;  she 
was  not  certain  if  she  told  decedent  that  at  the  time  ap¬ 
pellee  was  thrown  out  (App.  584).  She  testified:  “I  not 
only  was  stalked  by  Theodore,  but  I  was  stalked  by  four  or 
five  different  people  for  more  than  eleven  years”  (App. 
585) ;  but  she  admitted  appellee  had  never  spoken  to  or 
molested  her  on  these  occasions  (App.  586,  687). 

Selma  Dewey  testified  she  had  not  worked  since  1933. 
She  was  on  sick  leave  for  one  and  a  half  years  commencing 
then,  and  retired  from  the  Veterans  Administration  in 
1935  (App.  469).  She  admitted  she  spent  much  time  in  de¬ 
cedent’s  home.  While  appellee  was  in  Walter  Reed,  spring 
of  1936,  “I  wasn’t  exactly  living  there,  but  I  was  in  and 
out  of  the  apartment;  would  spend  the  night  there  some¬ 
times”  (App.  475). 

She  admitted  she  discussed  with  decedent  his  insurance 
change  of  beneficiary  in  the  summer  of  1936  and  testified  he 


8 


told  her  he  was  giving  her  half  of  it  but  she  told  him  “he 
should  leave  that  to  someone  else,  in  that  I  might  not  ever 
be  in  the  family.”  She  states  she  told  decedent  she  in¬ 
tended  to  annul  her  marriage  to  appellant  (App.  479). 

Appellant  himself  testified  that  he  told  decedent  prior  to 
appellee  being  “kicked  out”  that  appellee  (referred  to  as 
“Tate”)  attempted  to  gain  entrance  to  decedent’s  safe  de¬ 
posit  box  at  the  Union  Trust  Co.  He  acknowledged  he 
didn’t  discuss  this  with  appellee,  only  with  decedent  (App. 
581,  682). 

He  testified  that  in  1935  his  father  told  him  that  appellee 
insisted  upon  decedent  tearing  up  all  his  cancelled  checks 
dating  back  to  1909  and  that  displeased  his  father.  But  his 
father  saved  out  a  “small  number”  that  he  had  given  to 
appellee.  These  were  defendant’s  exhibits  3  through  63 
(App.  687).  Upon  demand  of  counsel  for  caveator  to  pro¬ 
duce  all  checks  made  by  his  father  to  him,  appellant  pro¬ 
duced  none. 

Appellant  acknowledged  that  he  had  a  joint  safe  deposit 
box  at  the  Union  Trust  Co.  with  decedent  prior  to  ap¬ 
pellee’s  banishment  (App.  681),  but  he  took  a  box  at  Riggs 
Bank  in  his  sole  name  and  decedent  gave  him  the  will  and 
insurance  policy  and  numerous  stocks  and  bonds  for  de¬ 
posit  therein  in  1943  (App.  675).  At  the  same  time  de¬ 
cedent  closed  his  bank  account  at  Union  Trust  Co.  and 
transferred  the  balance  to  a  joint  account  with  appellant 
at  Riggs  Bank  (App.  677). 

Appellant  admitted  his  father  paid  his  expenses  in 
Florida  until  1927  and  had  completely  supported  him  since 
then.  He  has  not  been  employed  since  1927,  his  father  gave 
him  “anywhere  from  $200  to  $300  per  month”  (App.  706). 

SUMMARY  OF  ARGUMENT. 

1.  Where  the  verdict  of  a  jury  is  founded  upon  substantial 
evidence  the  verdict  will  not  be  set  aside.  The  same  rule 
applies  to  the  findings  of  fact  of  a  trial  judge.  The  rule 
contended  for  by  appellant,  that  the  verdict  may  not  be 
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based  upon  only  a  possibility  or  suspicion  of  undue  in¬ 
fluence,  fraud  and  deceit,  is  conceded;  its  application  in 
this  case  is  denied.  The  general  pattern  shown  by  the  evi¬ 
dence  here  is  that  the  relationship  between  decedent  and 
appellee  was  that  of  a  normal  father  and  son  until  early 
1936  when  the  breach  occurred  and  appellee  was  banished 
from  his  home  without  reasonable  explanation.  Decedent’s 
attitude  thereafter  toward  his  son  was  increasingly  bitter, 
invoking  many  unsubstantiated  charges  of  terrible  acts  on 
appellee’s  part. 

These  beliefs  could  not  have  existed  in  the  mind  of  de¬ 
cedent  unless  they  had  been  implanted  there  by  one  or 
both  of  the  two  persons  charged  with  undue  influence. 
Direct  evidence  of  false  statements  concerning  appellee  was 
shown  to  exist  prior  to  the  making  of  the  will  and  the 
change  of  beneficiary  by  decedent. 

2.  Declarations  of  a  testator  are  admissible  in  an  undue 
influence  case  to  show  his  state  of  mind  toward  a  natural 
object  of  his  bounty.  Their  relevancy  is  measured  by 
causation  rather  than  time. 

The  court  properly  instructed  the  jury  to  this  effect.  Ap¬ 
pellant  did  not  submit  further  request  for  instruction. 

The  admission  of  the  questioned  letter  was  proper  in 
view  of  appellant’s  earlier  testimony  as  to  decedent’s  state 
of  mind  at  approximately  the  time  the  letter  was  written. 

There  was  no  prejudicial  error. 

3.  The  court  was  not  required  to  grant  a  trial  de  novo  on 
the  issue  of  undue  influence  after  directing  a  verdict  on  the 
issue  of  mental  capacity. 

4.  Appellant  was  not  entitled  to  have  the  trial  judge  ex¬ 
press  an  extrajudicial  opinion  as  to  decedent’s  sanity. 

5.  The  isolation  of  decedent  in  1946  was  an  integral  part 
of  the  pattern  of  undue  influence  and  therefore  was  rele¬ 
vant. 

This  is  also  true  of  the  evidence  of  the  marriage  between 
the  two  persons  charged  with  influence. 


Such  is  also  true  of  evidence  concerning  the  secrecy  of 
decedent’s  funeral,  where  such  secrecy  was  traced  to  ap¬ 
pellant. 

Appellant  was  not  entitled  to  a  mistrial  on  the  ground  of 
admission  of  this  evidence. 

6.  Statements  of  witnesses  describing  decedent’s  rela¬ 
tionship  to  appellee  are  not  mere  opinions  or  mental  con¬ 
clusions,  but  are  statements  of  resultant  facts. 

Alleged  character  evidence  made  by  witnesses  concerning 
appellee  were  properly  admitted  because  appellee’s  char¬ 
acter  was  in  issue. 

Actually,  however,  this  evidence  was  not  evidence  of 
character  but  was  evidence  of  appellee’s  conduct. 

Appellant’s  cases  are  either  distinguishable  or  rebutted 
by  better  considered  decisions. 

7.  The  reading  of  the  questioned  affidavits  was  within 
the  discretion  of  the  trial  judge.  Furthermore,  the  matter 
contained  therein  was  not  prejudicial  to  appellant. 

8.  The  trial  judge  is  not  required  to  give  requested  in¬ 
structions  to  the  jury  in  the  specific  words  of  counsel  so 
long  as  he  substantially  covers  the  law  involved. 

The  court  correctly  charged  the  jury  on  the  point  raised 
by  appellant’s  request  for  instruction  No.  7. 

The  court  correctly  charged  the  jury  on  the  point  raised 
by  appellant’s  request  No.  9. 

Appellee’s  prayer  No.  5  as  granted  by  the  court  correctly 
states  the  law. 

9.  There  is  no  Federal  rule  on  the  question  raised  under 
this  point  since  there  is  no  Federal  issue  involved. 

The  better  recent  cases  support  the  proposition  that  a 
prior  beneficiary  under  an  insurance  policy  has  a  standing 
in  court,  after  the  death  of  the  insured,  to  set  aside  a  desig¬ 
nation  of  beneficiary  procured  through  undue  influence, 
fraud  and  deceit. 
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ARGUMENT. 

1.  (a)  The  Verdict  of  a  Jury  and  the  Findings  of  a  Trial 
Judge,  That  a  Purported  Will  and  Purported  Change 
of  Designation  of  Beneficiary  of  Life  Insurance  Re¬ 
spectively  were  Procured  by  Undue  Influence,  Fraud 
and  Deceit,  Should  Not  be  Set  Aside  Where  There  is 
Substantial  Evidence  of  Such  Undue  Influence,  Fraud 
and  Deceit,  (b)  In  Such  Circumstances  the  Court 
Properly  Denied  a  Motion  for  a  Directed  Verdict  Sus¬ 
taining  the  Will,  (c)  In  such  Circumstances  the  Court 
Properly  Denied  a  Motion  to  Set  Aside  the  Verdict  and 
Enter  a  Judgment  Sustaining  the  Will 

There  is  no  doubt  that  when  the  verdict  of  a  jury  is  sup¬ 
ported  by  substantial  and  proper  evidence  it  should  not  be 
set  aside.  The  same  rule  of  course  applies  to  the  findings 
of  fact  of  a  trial  judge  in  a  case  where  he  sits  as  trier  of 
the  facts.  This  is  based  upon  the  wise  recognition  of  the 
opportunity  in  a  trial  court  to  hear  the  evidence  as  it  comes 
directly  from  the  lips  of  the  witnesses  or  from  documents 
presented  to  them  for  their  inspection.  The  jury  and  the 
trial  judge  have  an  opportunity  to  observe  the  demeanor  of 
the  witnesses,  whether  they  testify  with  assurance  or  with 
hesitation,  whether  they  appear  to  be  malingering,  and 
many  other  factors  which  are  not  open  to  a  court  upon  ap¬ 
peal.  The  only  rule  is  that  there  must  be  evidence  pre¬ 
sented  to  the  jury  or  judge  upon  which  reasonable  men 
could  determine  the  matter  in  favor  of  the  prevailing  party. 
The  rule  that  appellant  contends  for,  that  the  verdict  or 
finding  may  not  be  based  solely  upon  a  “possibility  or  sus¬ 
picion”,  is  but  another  way  of  stating  the  above  proposi¬ 
tion,  and  is  conceded  by  appellee. 

The  evidence  in  this  case  shows  a  general  pattern  of  un¬ 
due  influence,  fraud  and  deceit  practiced  by  appellant  and 
Selma  Sinclair  Dewey,  his  wife,  over  a  period  extending 
from  the  early  1930 ’s  up  to  the  date  of  decedent’s  death  in 
1950.  Since  undue  influence,  fraud  and  deceit  are  rarely 
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ever  openly  practiced,  the  law  wisely  permits  the  jury  to 
draw  all  proper  inferences  from  established  facts.  This 
proposition  has  not  been  denied  by  appellant. 

The  evidence  shows  that  from  immediately  after  World 
War  I  until  the  spring  of  1936  decedent  and  appellee  were 
very  close,  the  relationship  of  the  father  to  the  son  was 
very  paternal  and  that  of  appellee  to  his  father  was  ex¬ 
tremely  filial.  During  the  time  that  appellant  and  appellee 
lived  in  New  York  and  in  Florida  their  father  treated  his 
two  sons  with  equal  regard,  sending  money  to  both  when 
they  needed  it  and  making  available  a  car  to  each  in 
Florida.  He  apparently  treated  both  sons  with  equal  affec¬ 
tion.  In  1927  appellant  returned  to  Washington  to  live 
with  his  father.  He  has  testified  that  his  father  told  him 
that  he  wanted  appellant  to  remain  with  him  for  the  rest  of 
his  life  and  that  he  did  not  desire  to  have  appellee  with 
him.  But  at  about  the  time  this  statement  was  allegedly 
made,  a  letter  which  decedent  wrote  to  his  sister  in  Ver¬ 
mont  clearly  indicates  that  he  showed  an  equal  depend¬ 
ence  upon  the  judgment  of  each  son  (App.  761).  In  this 
letter  decedent,  in  sending  two  bonds  to  his  sister  Helen, 
said  “I  have  talked  with  Edward  and  Theodore  and  they 
approve  of  what  I  am  doing  with  the  two  bonds  I  am 
sending”. 

In  1927  or  1928  appellant  introduced  Selma  Dewey,  then 
Selma  Sinclair,  to  his  father.  Some  time  thereafter,  in 
1929  or  1930,  friction  occurred  between  Miss  Sinclair  and 
appellee,  and  this  continued  after  appellee’s  return  to 
Washington  when  the  family  took  residence  at  the  Marl¬ 
borough.  Miss  Sinclair  became  an  ever  more  present  fac¬ 
tor  in  the  family  of  decedent,  taking  many  meals  with  them, 
visiting  decedent’s  apartment  nearly  every  day  and  ad¬ 
mittedly  spending  some  nights  there.  Appellee  has  testified 
that  Miss  Sinclair  moved  into  the  Marlborough  with  de¬ 
cedent  and  his  two  sons  in  June  or  July  of  1935.  Earlier 
that  year,  appellee  noticed  a  change  in  his  father’s  attitude 
toward  him,  that  his  manner  was  rather  cold.  He  discussed 
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this  with  his  father,  and  decedent  said  that  Selma  had  told 
him  that  “Tate”  (appellee)  did  not  care  for  decedent  but 
only  for  his  money.  Of  course  this  does  not  prove  that  Selma 
ever  made  that  statement  to  decedent,  and  further  it  does 
not  prove  that  it  was  true  if  made,  but  it  does  show  at  that 
time  the  mental  act  of  the  decedent,  causing  his  coldness 
towards  appellee.  Appellee  and  his  father  discussed  this, 
as  any  father  and  son  would,  and  resolved  their  differ¬ 
ences.  In  July,  1935,  Miss  Sinclair  and  appellant  were 
married  in  Charlestown,  West  Virginia,  but  such  fact  was 
not  known  to  appellee  until  April,  1936. 

In  February,  1936,  appellee  was  hospitalized  at  Walter 
Reed  for  three  weeks.  During  that  time  Selma,  now  Mrs. 
Edward  B.  Dewey,  spent  considerable  time  at  the  apart¬ 
ment  of  decedent.  Neither  she,  appellant,  nor  decedent 
visited  appellee  at  the  hospital,  and  the  latter  was,  of 
course,  unable  to  be  at  the  apartment.  Upon  his  return 
from  Walter  Reed,  appellee  and  his  father  discussed  a  re¬ 
quest  made  by  decedent’s  niece  in  Vermont  to  visit  them 
in  Washington.  The  father  told  appellee  that  it  would  be 
impossible  on  practical  grounds,  such  as  living  quarters. 
At  about  this  same  time,  however,  he  wrote  his  sister  in 
Vermont  giving  a  completely  inconsistent  reason.  In  this 
letter  he  villifies  appellee  and  states  1  ‘I  am  forced  to  tell 
you  of  his  behavior  for  the  past  fifteen  years.”  He  states 
that  he  is  writing  his  sister  “for  your  own  protection  if 
nothing  else.”  He  then  accuses  appellee  of  “sporting  and 
hard  drinking  in  1925”,  that  he  struck  up  with  a  married 
man  in  North  Carolina  who  was  carrying  on  a  scandalous 
affair  with  a  woman”  and  charged  that  appellee  had  gotten 
into  serious  trouble  there.  He  asserts  that  “Theodore  has 
turned  out  to  be  a  hypocrite  and  a  prevaricator”  (see  App. 
Br.  11).  This  letter  shows  that  decedent’s  attitude  towards 
his  son  then  is  irreconcilable  with  all  the  evidence  in  the 
case  covering  the  relationship  of  the  father  to  appellee  for 
the  past  fifteen  years. 

In  April,  1936,  deceased  banished  appellee  from  his 
home.  Selma  and  appellant  were  present.  The  only  ex- 
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planation  given  for  this  action  was  that  the  appellee  had 
made  statements  concerning  Selma.  He  was  never  told 
what  the  statements  were.  He  denied  making  any  and  the 
jnry  undoubtedly  believed  him.  Then  followed  numerous 
efforts  by  appellee  to  effect  a  reconciliation  with  his  father, 
but  he  never  saw,  spoke  to,  or  received  any  communica¬ 
tion  from  his  father  for  the  remainder  of  the  latter’s  life. 
He  testified  that  up  to  this  day  he  does  not  know  his 
father’s  reasons  for  banishing  him. 

Appellee  tried  to  reach  his  father  by  telephone  but  when 
appellant  answered  the  phone  he  would  not  permit  his 
brother  to  speak  to  their  father.  Shortly  after  his  banish¬ 
ment,  Fred  Howland  came  to  Washington  to  attempt  a  re¬ 
conciliation  between  decedent  and  his  son,  but  was  unsuc¬ 
cessful.  The  father  gave  him  no  reason  for  his  actions. 
Decedent  did  telephone  Howland  in  October,  1936,  and 
stated  that  he  1 *' wanted  nothing  further  whatever  to  do  with 
our  family.”  Shortly  thereafter  decedent  terminated  all 
contact  with  his  brother  and  sisters  in  Vermont.  During 
this  telephone  conversation  Selma  injected  herself  into  the 
discussion  and  berated  Howland. 

The  father  went  to  the  Assistant  United  States  Attorney, 
David  A.  Hart,  and  also  wrote  a  long,  scurrilous  letter  to 
him  (App.  424-427).  He  charges  appellee  therein  with  mis¬ 
conduct  dating  back  to  1922,  which  is  thoroughly  contrary 
to  the  evidence  concerning  decedent’s  attitude  toward  ap¬ 
pellee  prior  to  1936.  He  hints,  but  does  not  outrightly 
charge,  that  he  was  being  subjected  to  poison.  Mr.  Hart 
did  not  take  any  official  action  on  the  basis  of  these  charges. 
When  decedent  went  to  see  Hart,  appellant  and  Miss  Sin¬ 
clair  accompanied  him.  (The  testimony  showed  that  the 
marriage  of  appellant  and  Selma  Sinclair  Dewey  had  been 
annulled  in  Charlestown,  West  Virginia,  in  September, 
1936.)  When  Hart  interviewed  decedent  at  his  apartment 
both  were  also  present.  They  also  discussed  appellee’s 
conduct  and  made  the  same  charges  the  father  made. 
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In  the  spring  of  1937  appellee  wrote  a  letter  telling  his 
father  that  he  intended  to  be  married.  Decedent,  accom¬ 
panied  by  the  appellant,  went  to  appellee’s  prospective 
mother-in-law  and  sought  to  prevent  appellee’s  marriage. 
When  appellee  applied  for  membership  in  the  Army-Navy 
Club  his  father  and  brother  (appellant)  went  to  see  the 
secretary  of  the  Club  to  prevent  it  Both  decedent  and  ap¬ 
pellant  did  the  talking,  one  substantiating  the  arguments 
of  the  other.  When  appellee  was  posted  on  the  lists  of  the 
United  States  Navy  for  promotion,  decedent  telephoned 
appellee’s  commanding  officer  in  an  effort  to  block  his  pro¬ 
motion,  and,  in  fact,  said  he  was  unfit  to  serve  in  the  Navy. 
On  all  of  these  occasions,  with  the  exception  of  his  tele¬ 
phone  call  to  the  Navy  Department,  he  was  closely  accom¬ 
panied  by  one  or  both  of  the  persons  charged  with  influence. 

When  decedent  saw  Dr.  Vest  in  his  apartment  in  Wash¬ 
ington,  prior  to  going  to  the  University  of  Virginia  Hos¬ 
pital,  decedent  showed  him  the  letter  which  he  had  written 
to  Assistant  District  Attorney  Hart  in  1938,  and  told  Dr. 
Vest  that  appellee  had  tried  to  poison  him.  Selma  states 
that  when  they  left  the  University  Hospital,  decedent  was 
fleeing  from  appellee,  although  at  that  time,  1946,  appellee 
was  on  naval  duty  in  California.  No  connection  with  ap¬ 
pellee  was  ever  established. 

Adverting  now  to  the  visit  of  two  Metropolitan  police¬ 
men  to  decedent’s  apartment  in  1949,  we  find  the  policemen 
testifying  that  decedent  was  perfectly  normal  while  they 
were  there  and  seemed  to  enjoy  his  visit  with  them.  There 
is  no  evidence  of  any  fear  of  being  removed  from  the 
apartment.  When  Miss  Morgan  went  in  and  saw  decedent 
af ter  the  policemen  left,  decedent  seemed  perfectly  normal 
to  her,  only  a  little  tired  when  she  left  Approximately 
one-half  hour  later  Dr.  Sinclair  saw  decedent  and  described 
him  as  “very  excited,  shaking”  more  than  normally.  He 
told  Dr.  Sinclair  that  the  police  had  been  there  and  he  was 
afraid  they  were  going  to  take  him  away.  The  evidence  is 
absolutely  certain  that  no  other  persons  had  access  to  Com- 
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mander  Dewey  in  that  half  hour’s  interim  between  his  nor¬ 
mal  and  his  palsied  condition  except  appellant  and  Selma 
Sinclair  Dewey.  Who  implanted  this  fear  in  decedent’s 
mind? 

In  1949  decedent  told  witness  Ida  K.  Bailey  that  appellee 
had  tried  to  poison  him.  She  admitted  that  while  in  the 
apartment  Selma,  appellant  and  decedent  discussed  this. 
The  poisoning  was  discussed  among  the  family.  She  stated 
that  decedent  was  the  first  one  to  tell  her  of  it  but  they 
agreed  with  decedent.  Appellant  and  Selma  told  her  that 
appellee  was  not  a  very  honorable  son,  had  been  unfaithful 
and  decedent  was  afraid  of  him. 

Just  prior  to  the  date  of  decedent’s  death  he  gave  a  note 
to  Dr.  Sinclair  stating  that  his  son  (appellee)  had  tried  to 
poison  him  and  asked  “ protection”  from  him.  He  told 
Attorney  Roy  B.  Kelly,  who  had  been  brought  to  him  by  his 
son  Edward,  that  appellee  had  tried  to  poison  him.  Kelly 
prepared  a  waiver  of  the  physician-patient  privilege,  so 
that  Dr.  Sinclair  could  testify  in  any  legal  proceedings 
prior  to  or  after  decedent’s  death.  He  delivered  this  to 
Edward,  the  appellant,  and  it  was  signed  by  decedent,  not 
in  Mr.  Kelly’s  presence,  but  in  the  presence  of  Selma  and 
appellant.  This  was  delivered  to  Dr.  Sinclair  shortly 
before  decedent’s  death.  When  decedent  died,  appellee  was 
not  notified  of  his  father’s  death.  The  mortician  testified 
that  Edward  (appellant)  had  told  him  not  to  give  any  in¬ 
formation  to  any  person  other  than  the  family  which  con¬ 
sisted  of  just  appellant.  On  March  22,  1950  appellant  and 
Miss  Selma  Sinclair  were  remarried. 

Appellant  had  not  been  gainfully  employed  since  1927. 
All  of  his  expenses  were  paid  by  decedent.  In  1935  and 
1947  substantial  investments  were  turned  over  to  appellant 
by  decedent.  Appellant  had  access  to  decedent’s  safe  de¬ 
posit  box  prior  to  the  making  of  the  will  and  change  of 
beneficiary.  In  1943  this  box  was  closed  and  all  of  the 
papers,  stock  and  securities  deposited  in  a  box  in  appel¬ 
lant’s  sole  name.  At  the  same  time  decedent’s  bank  ac- 
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count  was  closed  and  a  new  account  opened  in  the  name  of 
appellant  and  decedent  jointly.  Miss  Sinclair,  now  Mrs. 
Dewey,  had  not  been  employed  actively  since  1933.  Al¬ 
though  the  evidence  shows  that  she  maintained  various, 
separate,  living  accommodations  during  this  time,  there  is 
no  doubt  from  the  evidence  that  she  spent  a  considerable 
amount  of  her  time  with  decedent. 

Appellant  and  Selma  Dewey  testified  to  discussions  with 
decedent  concerning  the  conduct  of  appellee  which  was 
highly  prejudicial  to  appellee.  Appellee  has  denied  all  these 
charges  on  the  witness  stand  and  the  jury  has  found  in  his 
favor.  It  is  fair  inference  from  all  the  facts  in  the  case 
that  these  charges,  such  as  that  appellee  objected  to  putting 
flowers  on  his  mother’s  grave  because  she  was  only  a 
“skeleton,”  that  appellee  wanted  to  have  his  father  divide 
up  his  mother’s  estate  and  have  his  father  committed,  that 
he  insisted  upon  his  father  tearing  up  all  of  his  old  can¬ 
celled  checks,  were  all  implanted  in  the  mind  of  decedent 
by  the  persons  charged  with  undue  influence. 

The  crux  of  this  case,  however,  is  the  testimony  of  ap¬ 
pellant  and  Mrs.  Dewey  concerning  the  alleged  attempt  by 
appellee  to  poison  decedent  in  April,  1936.  They  testified 
in  very  similar  language  as  eye  witnesses  to  this  alleged 
episode.  It  either  happened  or  it  did  not  happen.  Both 
the  jury  and  the  trial  judge  have  found  that  such  an  inci¬ 
dent  never  happened.  The  trial  judge  even  termed  it  “pre¬ 
posterous  ’  ’.  Hence  since  it  did  not  happen,  there  can  be  no 
doubt  that  the  parties  charged  with  influence  implanted  the 
idea  in  decedent’s  mind  that  appellee  was  banished  from 
his  home  because  he  tried  to  poison  his  father.  That  de¬ 
cedent  had  this  idea  is  clearly  shown  by  the  witnesses  whom 
he  told  about  it.  He  could  not  have  dreamed  up  this  charge 
against  his  son,  for  that  would  be  inconsistent  with  the 
sworn  statement  of  both  parties  charged  with  the  influence 
that  they  witnessed  the  occurrence.  The  only  conceivable 
conclusion  that  the  jury  could  draw,  since  they  disbelieved 
the  entire  testimony  of  poisoning,  was  that  it  was  conjured 
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in  the  mind  of  one  or  both  of  the  influencers  and  implanted 
in  the  mind  of  the  decedent.  No  other  alternative  is  possi¬ 
ble.  It  has  been  pointed  out  that  the  first  evidence  of  sus¬ 
picion  of  poisoning  was  not  brought  home  to  the  mind  of 
the  decedent  prior  to  his  visit  to  Mr.  Hart  in  1938,  a  year 
and  a  half  after  the  will  was  drawn.  This  may  be,  true,  but 
it  is  such  clear  and  convincing  evidence  of  undue  influence 
that  it  proves  the  entire  general  conspiracy. 

There  is  direct  evidence  that  undue  influence,  fraud  and 
deceit  was  being  practiced  upon  decedent  prior  to  appellee’s 
banishment,  which  was  shortly  prior  to  decedent’s  execu¬ 
tion  of  these  dispositive  instruments.  Appellant  admits 
that  he  told  his  father,  about  1933  or  1934,  that  he  was  in¬ 
formed  that  appellee  had  been  to  the  Union  Trust  Com¬ 
pany  seeking  admittance  to  decedent’s  safe  deposit  box. 
This  was  denied  by  appellee  and  the  jury  found  in  his 
favor.  This  proves  that,  a  couple  of  years  before  ap¬ 
pellee’s  banishment,  appellant  was  attempting  to  influence 
decedent  by  false  charges  against  his  brother,  which  must 
have  been  construed  by  decedent  as  comprising  anything 
from  idle  but  improper  curiosity  to  attempted  larceny. 

In  further  proof  that  the  influence,  which  was  part  of 
this  general  conspiracy,  existed  prior  to  appellee’s  banish¬ 
ment  was  the  testimony  of  Selma  Sinclair  Dewey,  that  ap¬ 
pellee  “stalked”  her  on  numerous  occasions,  specific  occa¬ 
sions  occurring  at  George  Washington  University  Hospital 
and  at  the  Wardman  Park  Hotel  in  the  year  1935.  She  ad¬ 
mitted  telling  decedent  about  these  and  other  occasions 
prior  to  appellee’s  banishment  She  described  to  decedent 
his  “vacant  stare”  and  said  it  frightened  her.  She  testi¬ 
fied  that  in  January,  1936,  that  all  of  them  were  frightened 
by  appellee’s  “stalking.”  Any  “stalking”  was  denied  by 
appellee  and  the  jury  found  in  his  favor.  The  trial  judge 
stated  that  this  evidence  of  stalking  was  almost  as  “pre¬ 
posterous”  as  the  evidence  of  the  poisoning  episode.  The 
making  of  these  false  charges  against  appellee  which  in¬ 
stilled  fear  into  decedent  prior  to  the  making  of  his  will 
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and  the  change  of  his  insurance  was  clear  indication  that 
the  entire  pattern  of  undue  influence  dated  back  prior  to 
the  execution  of  these  dispositive  instruments. 

The  verdict  and  findings  of  the  jury  and  trial  court,  re¬ 
spectively,  should  not  be  set  aside,  the  court  properly  de¬ 
nied  the  motion  for  a  directed  verdict  for  appellant  and 
properly  denied  a  motion  for  judgment  notwithstanding 
verdict. 

2.  In  a  Will  Contest  and  a  Contest  Over  a  Change  of  Bene¬ 
ficiary  of  Life  Insurance  Involving  Issues  of  Undue 
Influence,  Fraud  and  Deceit,  Declarations  of  Decedent 
are  Admissible  for  the  Purpose  of  (a)  Showing  the 
State  of  Mind  of  the  Testator  at  the  Time  of  the  Mak¬ 
ing  of  the  Declarations  to  Show  the  Relationship  Exist¬ 
ing  Between  Him  and  the  Beneficiaries  Under  the  Will 
or  the  Persons  Disappointed  Thereby  and  the  State 
of  His  Feelings  or  Affections  Toward  Them,  (b)  The 
Court  Properly  Instructed  the  Jury  That  Such  Declara¬ 
tions  Were  not  Admitted  to  Prove  the  Contents  There¬ 
of,  and  There  was  no  Error  in  Their  Admission,  and 
(c)  It  is  not  Reversible  Error  to  Admit  Improper  Evi¬ 
dence  Which  is  not  Prejudicial. 

The  declarations  of  a  testator  are  admissible  to  show  the 
state  of  mind  of  the  testator,  at  the  time  of  the  making  of 
the  declarations,  to  show  the  relationship  with  and  the 
state  of  his  feelings  or  affections  toward  either  the  bene¬ 
ficiary  or  beneficiaries  under  the  will  or  those  who  would 
have  normally  taken  under  the  will  were  no  undue  influence 
practiced  upon  the  testator.  That  such  declarations  are 
admissible  for  that  purpose  in  the  District  of  Columbia, 
where  undue  influence  in  the  execution  of  the  will  is  charged, 
is  well  established,  and  it  is  equally  well  settled  that  re¬ 
moteness  of  the  declarations  is  to  be  measured  in  terms 
of  causation  or  relation  to  the  issue  rather  than  in  terms  of 
time.  Olmstead  v.  Webb,  5  App.  D.  C.  49  (1895) ;  Pillow 
v.  Shields,  46  App.  D.  C.  487  (1917);  Thomas  v.  Young, 
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57  App.  D.  C.  282,  22  F.  2d  588  (1927)  and  Duckett  v.  Duck¬ 
ett l,  77  U.  S.  App.  D.  C.  303,  134  F.  2nd  527  (1943).  That 
such  is  the  general  rnle  in  the  United  States,  see  Wigmore 
on  Evidence,  (3rd  ed.  1940)  Vol.  6,  §  1738. 

The  trial  judge  told  the  jury  during  the  trial  that  snch 
declarations  were  not  admitted  for  establishing  the  truth 
of  the  facts  stated  in  such  declarations,  but  only  on  the 
change  of  attitude  on  the  part  of  his  father  (App.  52,  53). 

Apparently  counsel  for  appellant,  at  the  close  of  the  trial, 
did  not  attach  to  this  point  the  significance  that  he  now 
does,  since  he  did  not,  at  the  close  of  the  case,  submit  a 
request  for  instruction  concerning  this  point.  Further, 
he  did  not  at  the  time  of  the  court’s  charge  nor  before  the 
jury  had  retired  to  consider  its  verdict,  object  to  the  failure 
of  the  trial  judge  to  give  an  instruction  concerning  this 
point,  nor  did  he  request  such  an  instruction  at  that  time 
as  required  by  Fed.  R.  Civ.  P.  51. 

Appellant  now  contends  that  the  trial  court  was  in  error 
in  the  admission  of  a  written  declaration  of  testator  made 
nine  years  before  he  executed  his  will  and  change  of  bene¬ 
ficiary  (App.  Br.  49),  and  yet  counsel  for  appellant  on 
direct  examination  asked  appellant  about  a  conversation 
appellant  had  with  his  father  in  1927  concerning  the  rela¬ 
tionship  between  appellee  and  his  father  (App.  614,  615), 
opening  up  that  line  of  inquiry  so  that  appellee  properly 
introduced  a  letter  written  by  testator  about  that  same  time 
(App.  760,  761)  which  clearly  shows  a  different  relationship 
between  appellee  and  his  father  than  that  testified  to  by 
appellant. 

If  there  were  error  in  the  admission  of  this  evidence 
(and  counsel  for  appellee  do  not  concede  there  was)  it  was 
clearly  not  prejudicial,  and  counsel  for  appellant  did  not 
consider  it  prejudicial  for  he  said  in  his  argument  for  a 
directed  verdict 

“  •  •  •  I  respectfully  submit  that  if  I  had  searched 
to  the  ends  of  the  world,  I  could  not  have  found  better 
evidence  on  behalf  of  our  side  of  this  case,  than  these 
letters.  Because  they  explain  the  whole  thing  in  the 
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testator’s  own  handwriting;  not  what  somebody  says 
he  said,  bnt  in  his  own  handwriting.  And  you  can  see 
the  workings  of  his  mind  from  the  beginning  to  the  end, 
from  his  own  writing.  There  is  nothing  speculative 
about  it,  Your  Honor.  It  is  the  most  scientific  evidence 
that  I  have  seen  in  a  will  contest  bearing  so  closely  on 
the  crucial  and  vital  questions  involved.”  (App.  297). 

3.  The  Court  did  not  Err  in  Denying  Appellant  a  New  Trial 

on  the  Ground  That  After  Directing  a  Verdict  on  Issue 
No.  3  Involving  Mental  Capacity  Appellant  was  En¬ 
titled  to  a  Trial  De  Novo  Upon  the  Other  Issues. 

Regardless  of  appellant’s  opinion  concerning  what  should 
be  the  law,  it  is  clear  that  in  cases  involving  multiple  issues 
the  direction  of  a  verdict  upon  some  of  those  issues  does 
not  require  retrial  of  the  remaining  issues  before  a  new 
court  or  jury.  Such  has  never  been  the  practice  in  the 
District  of  Columbia,  and  we  submit  it  should  not  be.  It 
is  contrary  to  the  modern  trend  of  procedural  reform, 
which  seeks  to  litigate  all  issues  between  the  parties,  where- 
ever  possible,  in  one  action.  (See  Fed.  R.  Civ.  P.  8  (e)  (2)). 

4.  It  was  not  Error  for  the  Court  to  Interrupt  Counsel  and 

Correctly  State  the  Law  to  the  Jury,  After  Counsel 
for  Appellant  had  Stated  in  His  Argument  to  the  Jury 
What  He  Anticipated  Would  be  the  Charge  of  the  Trial 
Judge. 

There  can  be  no  doubt  that  what  the  trial  court  did  tell 
the  jury  accurately  stated  the  law.  The  court  directed  a 
verdict  on  an  issue  of  mental  capacity  because  he  viewed 
the  evidence  as  insufficient  to  submit  to  the  jury  to  establish 
mental  incompetency  at  the  time  of  the  execution  of  the 
purported  will.  Appellant  was  not  entitled  to  have  the 
trial  judge  go  further  than  that  and  express  his  personal 
view,  if  he  had  any,  concerning  decedent’s  sanity. 
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5.  It  was  not  Error  (a)  To  Admit  Evidence  That  the  Two 
Persons  Charged  With  Undue  Influence,  Fraud  and 
Deceit  Isolated  Decedent  Ten  Years  After  He  Executed 
His  Will  and  Change  of  Beneficiary  of  His  Life  Insur¬ 
ance,  (b)  To  Admit  Evidence  That  the  Said  Two  Per¬ 
sons  Were  Married  the  Day  of  Decedent’s  Funeral,  or 
(c)  To  Admit  Evidence  That  Appellant  Informed  an 
Undertaker  Not  to  Give  Anyone  Information  of  Dece¬ 
dent’s  Death,  Where  all  of  the  Aforesaid  Evidence 
Fitted  Into  a  General  Pattern  Establishing  Undue 
Influence,  Fraud  and  Deceit  Practiced  by  Said  Two 
Persons  Upon  Decedent  for  Nearly  Twenty  Years  Prior 
To  His  Death,  and  (d)  The  Court  Properly  Denied 
Appellant’s  Motion  for  a  Mistrial  Under  Such  Circum¬ 
stances. 

(a)  Counsel  for  appellant  states  that  the  undisputed 
evidence  shows  that  decedent  was  “in  every  sense  a  free 
agent”  (App.  Br.  53).  The  record  is  replete  with  contra- 
1  dictions  of  this  statement  and  the  jury’s  verdict  supports 
it  A  few  instances  of  denial  of  access  by  appellee  to  his 
father  appeared  in  1936,  immediately  after  appellee’s  ban¬ 
ishment,  when  he  attempted  to  make  telephone  calls  to  his 
father  and  was  shut  off  by  appellant  (App.  56,  57) ;  the 
refusal  to  put  his  calls  through  the  apartment  switchboard 
(App.  58) ;  the  change  of  his  father’s  telephone  to  an  un¬ 
listed  number  (App.  65) ;  his  effort  to  call  his  father  after 
his  return  from  Vermont  in  1936  (App.  62,  63) ;  the  letters 
he  wrote  to  his  father  in  1936  which  were  returned  (App. 
76).  Appellant  and  his  father  moved  from  the  Marlboro 
in  1937  and  appellee  could  not  locate  them  until  1938  (App. 

1  65) ;  he  then  tried  to  see  his  father  outside  of  the  apartment 
(App.  65) ;  again  in  1938  he  tried  to  see  his  father  at  the 
Shoreham  Hotel  (App.  66),  and  then  appellant  even  en¬ 
gaged  a  Metropolitan  Police  officer  to  report  to  appellant 
on  appellee  ”s  actions.  (App.  588).  Appellant  and  his 
father  moved  from  the  Shoreham  in  1938  and  appellee  then 
lost  track  of  them  (App.  66) ;  in  1949,  upon  his  return  from 
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active  duty  in  the  Navy,  appellee  attempted  to  visit  his 
father  with  his  wife  and  Captain  Watts  (App.  70,  857), 
and  numerous  other  incidents  occurring  throughout  the 
entire  evidence  in  the  case. 

Hence  we  see  that  the  questioned  testimony  was  not 
“only  isolated  instances  of  alleged  isolation”  (App.  Br. 
54),  but  was  an  integral  part  of  the  general  pattern  de¬ 
scribed  in  point  1,  supra. 

This  evidence  was  even  more  applicable  in  the  insurance 
case  (No.  11075)  for  the  designation  of  beneficiary  is  ad¬ 
mittedly  revocable  (App.  Br.  63).  Appellee  did  prove 
(Finding  of  Fact  5,  App.  899)  that  appellant  and  his  wife 
continued  to  exercise  fraud,  deceit  and  undue  influence  upon 
the  insured  continuously  until  his  death. 

(b)  Issues  4  and  5  framed  by  the  court,  asked  the  jury 
whether  decedents  will  was  obtained  by  the  fraud,  deceit 
or  undue  influence  of  appellant  and/or  “Selma  0.  Sinclair, 
now  the  wife  of  Edward  B.  Dewey”  (App.  3,  4).  Surely 
appellee  can  prove  the  marriage  of  these  parties  by  the 
best  evidence  available. 

Appellant  argues  that  evidence  of  the  date  of  his  mar¬ 
riage,  his  father’s  funeral  day,  is  prejudicial  to  him.  Pre¬ 
sumably  he  and/or  his  bride  selected  that  date.  Appellee 
cannot  be  charged  with  prejudicial  error  in  that  regard. 
Counsel  for  appellee  properly  called  the  attention  of  the 
jury  to  the  date  of  marriage.  Appellant’s  counsel  did  not 
object  to  this  argument.  That  it  was  evidence  of  Miss 
Sinclair’s  motive  in  influencing  decedent  is  clear,  in  fact 
this  marriage  was  the  culmination  of  her  part  in  the  fraud, 
deceit  and  undue  influence. 

(c)  The  relevancy  of  the  testimony  of  secrecy  of  dece¬ 
dent’s  funeral  falls  into  the  general  pattern  of  evidence 
as  set  forth  in  point  1,  supra.  Any  possible  error  under  the 
heresay  rule,  which  incidentally  is  not  asserted  by  appellant, 
was  cured  by  the  testimony  of  Paul  R.  Blok,  a  witness  for 
appellee,  who  testified  of  his  own  knowledge  concerning 
appellant’s  instructions  to  him  (App.  229,  230). 
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(d)  The  admissibility  of  the  questioned  evidence  is 
established  above  and  consequently  no  error  was  committed 
in  denying  appellant’s  motion  for  a  mistrial. 

The  denial  of  this  motion  was  within  the  discretion  of  the 
trial  court  under  the  rule  stated  in  53  Am.  Jur.  p.  679 : 

“The  granting  of  leave  to  withdraw  a  juror  is  a  mat¬ 
ter  addressed  to  the  sound  discretion  of  the  trial  court, 
and  is  not  a  matter  of  right;  the  exercise  of  such 
discretion  will  not  be  disturbed  except  for  a  plain  abuse 
thereof,  resulting  in  palpable  injustice.” 

6  It  was  not  Error  to  Permit  Witnesses  to  State  in  Their 
Own  Language  Resultant  Facts  Which  They  Observed 
and  of  Which  They  had  Knowledge. 

The  objections  raised  under  this  point  in  appellant’s 
brief  are  directed  mostly  at  instances  where  the  trial  court 
permitted  various  witnesses  to  testify  concerning  their 
observation  of  the  relationship  between  decedent  and  ap¬ 
pellee.  Appellant’s  criticism  of  the  trial  court’s  rulings  is 
founded  upon  the  so-called  opinion  rule  of  exclusion  of 
evidence.  Examples  of  the  questioned  testimony  are  that 
the  relationship  was  “genial”,  “friendly”,  “ideal”, 
“close”,  “delightful”,  “excellent”,  “cordial”,  and  “af¬ 
fectionate”.  Other  instances  cited  by  appellant  were  to 
statements  concerning  other  facts,  such  as  that  appellee 
was  “not  able”  to  see  his  father  (App.  69) ;  that  witness 
Margaret  Howland  up  to  the  year  1936  had  not  heard 
decedent  “criticize”  appellee  in  any  way  (App.  161  and 
811) ;  that  witness  Margaret  Howland  had  not  received 
any  explanation  from  decedent  as  to  anything  appellee  had 
done  other  than  what  appeared  in  certain  letters  (App.  176 
and  822) ;  that  witness  Fred  Howland  stated  “the  reasons 
given  in  that  letter  •  •  •  seemed  very  disturbing  to  the 
family  •  •  #  but  I  hoped  we  might  be  able  to  clear  up  some¬ 
what  the  relations  between  the  family  members”  (App.  180 
and  837) ;  and  that  the  same  witness  testified  that  “never 
have  we  seen  or  heard  or  discovered  a  thing  in  his  charac- 
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ter  that  would  justify  any  of  the  charges  made  by  his 
father”  (App.  183-186  and  842-843). 

Despite  the  rigidity  of  some  earlier  cases  under  the 
opinion  rule,  by  far  the  best  authorities  among  more  mod¬ 
ern  courts  hold,  as  did  the  trial  court  here,  that  these 
statements  are  not  expressions  of  opinions  or  conclusions 
of  the  witnesses,  but  'are  “shorthand”  descriptions  of 
resultant  facts.  Appellant’s  counsel  argues  that  “a  wit¬ 
ness  can  state  what  he  perceived,  not  what  he  conceived” 
(App.  Br.  57).  But  it  is  undeniable  that  all  perception 
involves  some  degree  of  conception,  and  all  testimony  as 
to  facts  is  in  reality  testimony  to  a  conception  formed  by 
the  witness  after  perception  through  his  senses.  It  is  well 
established  that  a  witness  may  testify  to  a  resultant  fact 
such  as  an  affectionate  relationship  so  long  as  his  testimony 
is  based  upon  his  own  observation  of  it,  since  it  is  humanly 
impossible  to  describe  on  the  witness  stand  the  many,  often 
indefinable,  facts  which  together  comprise  the  resultant 
fact  of  relationship. 

In  State  v.  Marsh ,  70  Yt.  288,  40  A.  836  (1898),  which 
was  a  prosecution  for  murder,  a  witness  was  asked  what 
he  observed  with  respect  to  the  conduct  of  defendants  to¬ 
ward  each  other  the  day  after  decedent’s  death,  and  he 
answered  “I  observed  they  were  very  intimate”.  In  hold¬ 
ing  that  the  question  and  answer  were  proper  the  court 
said  at  page  299 : 

I 

Such  impressions  upon  the  witness’s  mind,  produced 
by  observing  appearances  and  acts,  is  more  in  the 
nature  of  a  resultant  fact  than  a  mere  judgment  or 
opinion  derived  from  an  attempted  description  of  ap¬ 
pearances  and  acts.  Such  description  rarely  can  con¬ 
vey  the  full  force  of  the  impression  made,  by  his 
observation  of  them,  upon  the  mind  of  the  witness.” 

In  the  early  case  of  M’Kee  v.  Nelson,  4  Cow.  (N.  Y.)  355, 
15  Am.  Dec.  384  (1825),  plaintiff’s  counsel,  in  a  breach  of 
promise  action,  asked  witnesses  whether  from  their  ob¬ 
servations  of  plaintiff  during  her  courtship  it  was  their 
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opinion  that  plaintiff  was  sincerely  attached  to  the  de¬ 
fendant  The  court  held  the  question  proper,  saying  at 
p.  356: 

“We  think  the  Judge’s  decision  founded  in  good 
sense,  and  in  the  nature  of  things.  We  do  not  see  how 
the  various  facts  upon  which  an  opinion  of  the  plain¬ 
tiff’s  attachment  must  be  grounded  are  capable  of 
specification,  so  as  to  leave  it,  like  ordinary  facts,  as  a 
matter  of  inference,  to  the  jury.  It  is  true,  as  a  general 
rule,  that  the  witnesses  are  not  allowed  to  give  their 
opinions  to  a  jury;  but  there  are  exceptions,  and  we 
think  this  is  one  of  them.  There  are  a  thousand  name¬ 
less  things,  indicating  the  existence  and  degree  of  the 
tender  passion  which  language  cannot  specify.  The 
opinion  of  witnesses  on  this  subject  must  be  derived 
from  a  series  of  instances,  passing  under  their  obser¬ 
vation,  which  yet  they  never  could  detail  to  a  jury.” 

Sullivan  v.  Truszkowski,  185  Mich.  17,  151  N.  W.  665 
(1915),  holds  that  the  determination  of  whether  such  testi¬ 
mony  is  admissible  lies  in  the  discretion  of  the  trial  judge. 
In  this  case  in  response  to  the  question,  “Just  what  was 
their  attitude  toward  each  other,  as  evidenced  by  their 
actions?”,  the  witness  answered  “They  used  to  treat  each 
other  pretty  nice”.  The  court  held  that  the  trial  judge  did 
not  err  in  permitting  the  answer  to  stand. 

Other  cases  involving  human  relationship  and  demeanor 
where  similar  testimony  is  held  proper  are  Blake  v.  People , 
73  N.  Y.  586  (1878),  and  State  v.  Cooley ,  19  N.  M.  91,  140 
P.  1111  (1914). 

Although  not  necessarily  involving  human  relationship, 
the  following  cases  in  this  and  other  Federal  jurisdictions, 
indicate  a  tendency  to  follow  the  modern  rule  of  permitting 
testimony  of  a  resultant  fact  where  it  is  difficult  or  impos¬ 
sible  for  a  witness  to  otherwise  describe  his  observation: 
Smith  v.  Doyle ,  69  App.  D.  C.  60;  98  F.  2d  341  (1938)  ;  Chi¬ 
cago  &  N.  W.  Ry.  Co.  v.  Green,  164  F.  2d  55  (C.  C.  A.  8th 
Circ. — 1947) ;  Searfoss  v.  Lehigh  Valley  R.  Co.,  76  F.  2d 
762  (C.  C.  A.,  2d  Circ. — 1935) ;  Nichols  v.  United  States,  48 
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F.  2d  46  (C.  C.  A.  5th  Circ. — 1931).  See  also :  Md.  Casualty 
Co.  v.  Toups,  172  F.  2d  542  (C.  C.  A.  5th  Circ. — 1949) ;  Cor¬ 
rigan  v.  United  States,  82  F.  2d  106  (C.  C.  A.  9th  Circ. — 
1936). 

Wigmore  on  Evidence,  (3rd  ed. — 1940)  voL  7  at  page  20, 
states  that  in  a  few  jurisdictions  the  modern  doctrine  has 
been  confused  with  the  earlier  one,  and  it  is  laid  down  as  a 
general  rule  that  opinions  must  be 

“•  •  •  preceded  by  a  recital  of  the  facts  on  which 
they  are  based  •  *  #.  Now  in  no  respect  is  this  rule 
sound  •  *  •.  All  that  needs  to  appear  in  advance  is 
that  he  had  an  opportunity  to  observe  and  did  observe, 
whereupon  it  is  proper  for  him  to  state  his  conclusions, 
leaving  the  detailed  grounds  to  be  drawn  out  on  cross- 
examination.  ’  ’ 

In  all  of  the  testimony  objected  to  by  appellant  there  was 
an  opportunity  on  the  part  of  the  witnesses  to  observe  the 
resultant  facts  they  described  and  their  testimony  shows 
they  did  observe  them. 

Appellant’s  brief  includes  some  cases  relative  to  evidence 
of  character  where  character  is  not  an  issue  (App.  Br.  56). 
At  the  trial  the  court  stated,  “The  character  and  conduct 
of  Theodore,  the  son,  is  in  issue  in  this  case”,  and  appel¬ 
lant’s  counsel  conceded,  “Yes,  in  a  limited  way”  (App. 
185).  That  the  court  was  correct  in  this  statement,  con¬ 
curred  in  by  appellant’s  counsel,  is  clear  from  a  reading 
of  decedent’s  will  which  in  and  of  itself  makes  appellee’s 
character  an  issue  in  this  proceeding.  Even  if  this  were 
not  so,  the  statements  objected  to  by  appellant  as  having 
been  made  by  witness  Fred  Howland  that  never  since  the 
break  between  appellee  and  his  father  “have  we  seen  or 
heard  or  discovered  a  thing  in  his  character  which  would 
justify  any  of  the  charges  made  by  his  father”,  was  prop¬ 
erly  admitted.  It  is  clear  that  the  witness,  although  using 
the  word  “character”,  is  referring  to  his  observation  of 
the  conduct  of  appellee,  a  fact  concerning  which  he  was 
competent  to  testify.  (See  citations  supra,  pp.  35-37). 
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Even  if  it  be  considered  that  the  statements  made  by 
witness  Fred  Howland  were  actually  statements  of  ap¬ 
pellee’s  character  and  not  of  his  conduct,  the  cases  cited  by 
appellant  (App.  Br.  56-57),  involved  situations  in  nowise 
analogous  to  the  case  at  bar.  In  this  case  appellee  was  dis¬ 
inherited  by  his  father  because  of  his  alleged  “unfilial  con¬ 
duct”.  Appellee  contends,  and  the  jury  has  found,  that 
this  belief  of  decedent  was  implanted  in  his  mind  by  the 
undue  influence,  fraud  and  deceit  of  appellant  and  Selma 
Sinclair,  now  appellant’s  wife.  Surely  it  is  proper  to  per¬ 
mit  appellee  to  show  that  his  conduct  was  not  unfilial. 

The  case  of  Thompson  v.  Bowie,  71  U.  S.  463,  18  L.  ed. 
423  (1866),  cited  by  appellant  holds  that  a  promissory  note 
may  not  be  defeated  on  the  ground  of  illegality  of  consider¬ 
ation  by  testimony  to  the  effect  that  the  maker  when  drunk 
had  a  “propensity  to  gamble”  and  that  on  the  day  the 
notes  were  made  the  maker  was  drunk. 

Michael  v.  Smith,  124  Md.  116  (1914),  does  not  deal  with 
the  admissibility  of  character  evidence.  Here  a  caveat  was 
filed  by  a  daughter  attacking  her  mother’s  will  on  the 
grounds,  among  others,  of  fraud  and  undue  influence  by  her 
brother,  testatrix’s  son.  The  court  held  that  the  trial  judge 
properly  excluded  testimony  of  the  brother’s  relationship 
with  his  father.  The  court,  however,  permitted  testimony 
of  the  brother’s  “manner  and  conduct”  toward  his  mother, 
the  testatrix.  This  is  exactly  the  proposition  contended  for 
by  appellee  in  the  case  at  bar.  Incidentally,  the  Conrt  of 
Appeals  of  Maryland  said  in  Michael  v.  Smith,  at  p.  129 : 

“In  cases  where  fraud  and  undue  influence  are  al¬ 
leged  great  latitude  is  allowed  in  the  introduction  of 
evidence  •  •  •.” 

Quinalty  v.  Temple,  176  Fed.  67  (C.  C.  A.,  5th  Circ. — 
1910),  held  that  title  to  land,  where  defendant  claimed  by  a 
deed  reciting  a  conveyance  to  his  grantor,  could  not  be  es¬ 
tablished  by  testimony  of  the  character  of  his  grantor  for 
truth  and  veracity. 


Boyle  v.  Smith,  64  A.  2d  428  (D.  C.  Mun.  App. — 1949), 
was  an  action  for  wrongful  conversion  of  partnership  funds 
involving  a  beauty  parlor  business.  Plaintiff,  an  employee 
of  a  printing  firm,  sought  to  introduce  testimony  concern¬ 
ing  the  “type  of  employee”  he  was  of  that  firm.  The  court 
very  properly  held  this  evidence  irrelevant  to  the  dispute 
over  the  beauty  parlor. 

Passing  now  from  appellant’s  cases  on  character  evi¬ 
dence  to  his  cases  on  the  general  proposition  of  whether 
the  questioned  testimony  in  the  case  at  bar  violates  the 
opinion  evidence  rule,  we  note  that  appellant  relies  most 
heavily  upon  the  cases  of  Leckey  v.  Bloser,  24  Pa.  401 
(1855)  and  State  v.  Brown,  86  Iowa  121,  56  N.  W.  92  (1892). 
Appellee  concedes  that  these  cases  represent  the  view  of 
some  but  not  all  of  the  nineteenth  century  decisions. 
Leckey  v.  Bloser  was  limited,  only  six  years  after  it  was  de¬ 
cided,  by  the  same  judge  who  wrote  its  opinion.  In  Bricker 
v.  Lightner’s  Executor,  40  Pa.  199  (1861),  Woodward,  J., 
confined  the  holding  in  Leckey  v.  Bloser  to  the  exclusion  of 
opinion  evidence  to  prove  a  contract,  on  the  ground  that  a 
contract  is  capable  to  affording  other  proofs. 

State  v.  Brown  was  a  very  unusual  case  in  that  the  court 
permitted  a  witness  to  testify  that  she  and  defendant  were 
“keeping  company”,  but  ruled  improper  her  testimony  that 
defendant  treated  her  “very  affectionately”.  Professor 
Wigmore  says  of  State  v.  Brown  that  “this  marks  the  low¬ 
est  depths  of  quibbling”.  (Wigmore  on  Evidence,  3rd  ed. — 
1940,  Vol.  7,  p.  115,  fn.  1.) 

The  decisions  in  Leckey  v.  Bloser  and  State  v.  Brown 
were  considered  and  rejected  by  the  Supreme  Court  of 
Washington  in  State  v.  George,  58  Wash.  581,  109  P.  114 
(1910),  wherein  the  court  stated  at  p.  116: 

“These  cases  are  opposed  to  the  overwhelming 
weight  of  authority,  and  in  our  judgment  are  unsound 
in  principle.” 
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In  State  v.  George  the  conviction  was  reversed  because  the 
trial  court  excluded  testimony  concerning  a  witness’s  ob¬ 
servation  of  affection  between  defendant  and  his  wife. 

Kenney  v.  Washington  Properties,  76  U.  S.  App.  D.  C. 
43, 128  F.  2d  612  (1942),  involved  expert  witnesses  testify¬ 
ing  to  nonexpert  opinions,  where  the  facts  were  easily  de¬ 
picted  to  the  jury. 

In  Ardmore  Coal  Co.  v.  Bevil,  61  Fed.  757  (C.  C.  A.,  8th 
Circ. — 1894),  a  witness  testified  that  an  employee’s  actions 
were  “imprudent”.  The  court  held  the  testimony  im¬ 
proper  on  the  ground  that  no  evidence  of  the  witness’s  ob¬ 
servation  of  the  employee  was  submitted.  In  the  case  at 
bar  all  of  the  witnesses  who  testified  to  the  relationship 
between  appellee  and  decedent  testified  of  their  personal 
observance  of  appellee  and  decedent  together. 

People  v.  Smith,  117  N.  Y.  210, 64  N.  E.  814  (1902),  merely 
holds  that  the  allowance  of  testimony  concerning  defend¬ 
ant’s  conduct  was  within  the  discretion  of  the  trial  judge. 
The  decision  acknowledges  the  rule  contended  for  by  ap¬ 
pellee. 

Diefendorf  v.  Thomas,  37  App.  Div.  49,  55  N.  Y.  Supp. 
699  (1899)-,  held  that  a  witness  could  not  testify  that  a  party 
to  the  suit  claimed  to  own  property,  on  the  ground  that 
witness  could  not  observe  the  party’s  intent.  This  differs 
from  the  case  at  bar  in  that  the  witness  could  have  testified 
to  evidence  of  ownership,  whereas  appellee’s  relationship 
to  decedent  was  a  composite  fact,  the  multifarious  com¬ 
ponents  of  which  could  not  be  adequately  described  to  the 
jury- 

Grubey  v.  National  Bank  of  III.,  35  Ill.  App.  354  (1890), 
held  that  a  business  agreement  could  not  be  proved  by 
opinion  evidence. 

Galveston  By.  Co.  v.  Smith,  3  Tex.  Civ.  545,  24  S.  W.  668 
(1893),  Russell  v.  Hearne,  113  N.  C.  361  (1893),  McDonald 
v.  Jacobs,  77  Ala.  524  (1884)  and  Tijerina  v.  State,  45  Tex. 
Cr.  182,  74  S.  W.  913  (1903),  do  not  turn  upon  the  question 
of  opinion  evidence  but  involve  irrelevancy  of  testimony. 


Braruun  v.  Wimsatt,  54  App.  D.  C.  374,  298  Fed.  833 
(1924),  was  a  case  where  all  of  the  facts  upon  which  wit¬ 
ness’s  conclusion  was  based  could  be  detailed  for  the  jury. 
The  witness  in  this  case  was  an  expert  testifying,  in  answer 
to  a  hypothetical  question,  to  a  nonexpert  opinion.  The 
distinction  between  this  case  and  the  case  at  bar  is  obvious. 

7.  It  was  not  Error  for  the  Court  to  Read  to  the  Jury  in 
Their  Entirety  the  Affidavits  of  Appellant  and  Appellee 
Filed  in  Another  Case  Involving  Appellant  and  a  Third 
Party,  Where  Appellant’s  Counsel  had  Read  a  Portion 
of  Appellee’s  Affidavit  to  the  Jury  and  the  Court  was  of 
the  Opinion  That  the  Entire  Reading  was  Necessary 
to  Present  the  Matters  Contained  Therein  in  Their  True 
Light. 

Counsel  for  appellant  offered  a  portion  of  an  affidavit 
made  by  appellee  in  another  action  in  the  trial  court,  and 
when  the  trial  judge  stated  that  he  thought  the  entire  depo¬ 
sition  and  a  deposition  which  appellant  made  in  the  same 
proceeding  should  be  read  to  the  jury  to  give  it  the  whole 
of  the  picture  rather  than  a  portion  thereof,  appellant’s 
counsel  withdrew  his  offer  of  the  portion  of  the  appellee’s 
affidavit  (App.  720).  However,  appellant’s  counsel  had 
read  the  portion  he  desired  the  jury  to  hear  on  his  cross- 
examination  of  appellee  (App.  132, 133).  The  jury,  having 
heard  an  excerpt  favorable  to  appellant  from  the  lips  of 
appellant’s  own  counsel,  were  entitled  to  the  entire  affi¬ 
davit,  if  in  the  discretion  of  the  trial  judge  it  was  necessary 
to  complete  the  picture.  The  trial  judge  believed  that  ap¬ 
pellant’s  affidavit  was  also  necessary  to  complete  the  pic¬ 
ture.  Surely  appellant’s  affidavit  is  not  hearsay  and  is  ad¬ 
missible  as  an  admission.  It  certainly  was  not  prejudicial 
to  him.  Even  if  the  trial  judge  was  technically  in  error  in 
presenting  these  affidavits  to  the  jury,  the  error  was  not 
prejudicial  to  appellant  for  all  of  the  matters  contained  in 
the  affidavits  had  been  established  by  other  evidence  in  the 
case  (App.  125-133,  393-408).  The  contention,  that  appel- 
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lant  had  no  opportunity  to  cross-examine  appellee  concern¬ 
ing  these  affidavits,  is  incorrect  since  appellee  was  recalled 
as  a  witness  (App.  726)  and  appellant’s  counsel  did  not 
seek  to  cross-examine  him  concerning  these  matters. 

8.  The  Court  did  not  Err  in  Modifying  Appellant’s  Instruc¬ 
tion  No.  7  and  Refusing  Appellant’s  Instruction  No.  9 
and  in  Granting  Appellee’s  Instruction  No.  5. 

It  is  elementary  law  that  the  trial  judge  is  not  required  to 
give  verbatim  the  instructions  requested  by  counsel  in  their 
prayers  for  instruction.  The  only  requirement  is  that  the 
trial  judge  substantially  and  accurately  explain  to  the  jury 
the  law  covering  the  issues  in  dispute  to  guide  the  jury  in 
its  deliberations  and  to  aid  it  in  arriving  at  a  proper  ver¬ 
dict.  If  the  trial  judge  correctly  and  substantially  covers 
the  law  of  the  case  in  his  charge  to  the  jury  he  has  fulfilled 
his  duty  and  counsel  is  foreclosed  from  insisting  on  fur¬ 
ther  instructions  which  would  add  nothing  to  the  charge 
except  repetition,  or  which  would  confuse  the  jury.  The 
correctness  of  the  trial  judge ’s  charge  to  the  jury  is  to  be 
determined  by  the  test  of  whether  the  rule  of  substantive 
law  stated  therein  is  correct  or  incorrect  considering  the 
charge  as  a  whole.  That  such  is  the  law  in  the  District  of 
Columbia  is  shown  by  the  case  of  McCartney  v.  Holmqnist, 
70  App.  D.  C.  334,  336,  106  F.  2d  855  (1939),  where  the 
court  said: 

“Complaint  is  made  of  the  refusal  of  the  trial  judge 
to  give  to  the  jury  certain  requested  prayers  for  in¬ 
structions.  These  we  have  examined  and  compared 
with  the  charge  given  by  the  court.  It  would  serve  no 
useful  purpose  to  set  out  the  requests  and  charge  in 
terms.  It  is  elementary  that  where  a  charge  given 
fully  informs  the  jury  as  to  the  law,  it  is  not  error  to 
refuse  requested  instructions  to  the  same  effect.  Capi¬ 
tal  Traction  Co.  v.  Lyon,  1928,  57  App.  D.  C.  396,  24  F. 
2d  262 ;  Nunan  v.  Timberlake,  1936,  66  App.  D.  C.  150, 
85  F.  2d  407 ;  Pistorio  v.  Washington  Railway  &  Elec¬ 
tric  Co.,  1917,  46  App.  D.  C.  479.  No  error  was  as- 


signed  to  the  charge  as  given ;  and  the  defects  now  as¬ 
serted  to  exist  therein  were  not  pointed  out  to  the  trial 
court.  We  think  that  the  charge  given  adequately 
covered  the  requests  refused.” 

That  such  is  the  law  of  almost  every  jurisdiction  in  the 
United  States,  see  53  Am.  Jur.  p.  424,  and  fn.  10  with  ap¬ 
pended  cases. 

Appellant’s  request  for  instruction  No.  7  (App.  7),  as 
actually  given  by  the  trial  judge  in  his  charge  (App.  788), 
correctly  stated  the  law  in  the  District  of  Columbia.  Bar- 
hour  v.  Moore ,  10  App.  D.  C.  30  (1897) ;  Hagerty  v.  OZm- 
stead,  39  App.  D.  C.  170  (1912) ;  Duckett  v.  Duckett,  77  App. 
D.  C.  303, 134  F.  2d  527  (1943) ;  Wiggins  v.  Smith,  87  App. 
D.  C.  112,  183  F.  2d  831  (1950).  Therefore,  the  court  cor¬ 
rectly  charged  on  the  point  raised  by  appellant’s  request 
for  instruction  No.  7. 

Appellant’s  request  for  instruction  No.  9  (App.  7)  was 
properly  denied  (App.  771),  and  the  court  correctly 
charged  the  jury  on  the  point  raised  by  appellant’s  request 
(App.  788-789).  Counsel  for  appellant  forgets  that 

<<•  •  •  is  not  always  safe  to  take  the  language  of 
a  court  arguendo,  and  use  it  literally  in  an  instruction. 
Instructions  must  be  suited  to  the  facts  of  the  par¬ 
ticular  case.”  Thompson  v.  Smith,  70  App.  D.  C.  65, 
75,  103  F.  2d  936  (1939). 

Appellee’s  prayer  No.  5  (App.  6),  as  granted  by  the 
court  correctly  stated  the  law  in  the  District  of  Columbia. 
Barbour  v.  Moore,  Hagerty  v.  Olmstead,  Duckett  v. 
Duckett,  Wiggins  v.  Smith,  (supra).  It  was  not  contrary 
to  the  rule  that  mere  possibility  or  suspicion  is  not  enough, 
because  the  prayer  as  given  was  incorporated  into  the 
judge’s  charge  to  the  jury  wherein  he  definitely  stated  that 
mere  possibility  or  suspicion  is  not  enough,  when  he  said 

“You  are  further  instructed  that  conjecture  or  sus¬ 
picion  that  the  will  was  procured  or  possibility  that 
the  will  was  procured  by  undue  influence  is  not  suffi- 
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cient,  but  in  order  to  invalidate  the  will  you  must  find 
from  the  evidence  that  undue  influence  actually  was 
employed,  and  the  same  is  true  of  fraud  and  deceit; 
that  it  actually  was  employed.”  (Emphasis  supplied) 
(App.  788). 

Beading  the  court’s  charge  as  a  whole  it  cannot  be  said 
that  the  court  opened  the  door  to  the  jury  to  nullify  the 
rule  that  “mere  possibility  or  suspicion  of  undue  influence 
is  not  enough.” 

9  A  Prior  Beneficiary  Under  an  Insurance  Policy  has  a 
Standing  in  Court  After  the  Death  of  the  Insured  to 
Set  Aside  a  Subsequent  Designation  of  Beneficiary  Pro¬ 
cured  Through  Undue  Influence,  Fraud  and  Deceit. 

The  question  before  this  court  is  an  interesting  one,  and 
one  that  counsel  for  appellee  believe  is  a  question  of  first 
impression  in  this  jurisdiction.  The  question  is  “Does  a 
prior  beneficiary  under  an  insurance  policy  have  a  stand¬ 
ing  in  court  after  the  death  of  the  insured  to  set  aside  a 
designation  of  beneficiary  procured  through  undue  in¬ 
fluence,  fraud  and  deceit?”  Counsel  for  the  appellee  sub¬ 
mits  this  question  should  be  answered  in  the  affirmative. 

There  is  no  “Federal  rule”  on  this  question  since  there 
is  no  Federal  issue  involved.  Erie  Railroad  Co.  v.  Tomp¬ 
kins,  304  U.  S.  64  (1938).  This  court  is  at  liberty  to  adopt 
that  rule  which  it  feels  most  appropriate  for  the  District 
of  Columbia  free  from  the  compulsion  of  any  “so-called 
Federal  rule”  (which  it  is  submitted  is  non-existent  in  this 
case).  Griffin  v.  United  States,  336  U.  S.  704  (1948). 

Morgcun  v.  Penn  Mut.  Life  Ins.  Co.,  94  F.  2d  129  (C.  C.  A. 
8th — 1938),  was  a  case  where  the  insured  had  entered  into 
an  insurance  contract  with  a  commercial  company  reserv¬ 
ing  to  himself  the  right  to  change  the  beneficiary.  He 
named  his  daughter  the  beneficiary  under  this  policy.  Dur¬ 
ing  his  lifetime  he  surrendered  this  policy  to  the  company 
for  its  cash  surrender  value.  After  his  death  his  daughter, 
the  beneficiary,  sued  for  the  proceeds  of  the  policy  claim¬ 
ing  that  she  had  a  vested  interest  in  the  policy  and  that  the 
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insured  could  not  deprive  her  of  that  interest  without  her 
consent.  The  court  followed  the  general  rule  in  that  case, 
holding  that  where  there  was  a  right  in  the  policy  for  the 
insured  to  change  the  beneficiary,  the  beneficiary  had  no 
vested  interest  in  the  policy.  That  this  was  the  rule  in 
Missouri  where  the  case  arose  was  recognized  by  the  court 
when  it  said  at  page  131,  “The  same  rule  prevails  in  Mis¬ 
souri  #  #  The  rest  of  the  opinion  concerning  what  is 
the  Federal  rule  is  of  no  consequence  since  this  case  was 
decided  in  January  1938  prior  to  Erie  Railroad  v.  Tomp¬ 
kins,  supra,  which  was  decided  April  1938. 

Notwithstanding  that  Missouri  recognizes  the  general 
rule  that  a  beneficiary  has  no  vested  interest  in  an  insur¬ 
ance  policy  where  the  right  to  change  the  beneficiary  is 
retained  by  the  insured,  Missouri  does  permit  a  prior  bene¬ 
ficiary  after  the  death  of  the  insured  to  sue  to  set  aside  a 
change  of  beneficiary  which  was  procured  through  undue 
influence,  fraud  and  deceit.  That  such  is  the  case  see  N.  Y. 
Life  Ins.  Co.  v.  Wright,  et  al.,  229  Mo.  App.  950,  88  S.  W. 
2d  403  (1935),  where  the  court  said  at  page  408: 

“That  the  beneficiary  has  such  a  right  in  the  policy 
after  the  death  of  the  insured,  as  to  enable  him  to 
maintain  an  action  on  his  part  seeking  to  nullify  a 
change  from  himself  to  another  where  the  change  was 
brought  about  by  fraud  or  undue  influence  or  where 
the  insured  was  insane,  is  established  by  many  reputa¬ 
ble  authorities.  Wherry  v.  Latimer,  10*3  Miss.  524,  60 
So.  563,  642;  Daughtery  v.  Daughterv,  152  Ky.  732, 
154  S.  W.  9 ;  Munroe  v.  Beggs,  91  Kan.  701, 139  P.  422 ; 
Grand  Lodge  A.  O.  TJ.  W.  v.  Frank,  133  Mich.  232,  94 
N.  W.  731 ;  Woodsmen  of  the  World  v.  Broadwell,  114 
Mo.  App.  471, 89  S.  W.  891 ;  McAllister  v.  Security  Ben. 
Ass’n  (Mo.  App.)  261  S.  W.  343;  Cason  v.  Owens,  100 
Ga.  142,  28  S.  E.  75;  Grand  Lodge  v.  McGrath,  133 
Mich.  626,  95  N.  W.  739 ;  Sluder  v.  National  Americans, 
101  Kan.  320,  166  P.  482,  L.  R.  A.  1917  F.  631 ;  Mc- 
Murtray  v.  McMurtray,  67  Okl.  50, 168  P.  422 ;  Govt  v. 
National  Council  et  al.,  178  Ill.  App.  377. 

“It  is  true  there  is  authority  to  the  contrary.  See 
Hoeft  v.  Supreme  Lodge  K.  of  H.,  113  CaL  91,  45  Pac. 
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185,  22  L.  R.  A.  174;  New  York  Life  Ins.  Co.  v.  Dunn, 
46  Cal.  App.  203,  188  P.  1028;  Alfsen  v.  Crouch,  115 
Tenn.  352,  89  S.  W.  329,  but  we  think  the  better  rule 
is  as  announced  by  the  cases  first  cited  on  this  point.” 
(Emphasis  supplied) 

Maryland,  which  recognizes  the  general  rule  that  a  bene¬ 
ficiary  under  an  insurance  policy  where  the  insured  has  re¬ 
served  the  right  to  change  the  beneficiary  has  no  vested 
interest  in  the  policy,  permits  a  prior  beneficiary  under  an 
insurance  policy  to  sue  to  set  aside  a  subsequent  change  of 
beneficiary  which  was  procured  through  undue  influence, 
fraud  and  deceit.  In  Lyrm  v.  M agues,  191  Md.  674,  62  A. 
2d  604  (1948),  the  court  said  at  page  680: 

“There  is  no  question,  of  course,  that  a  change  of 
beneficiary,  to  be  given  effect,  must  appear  to  have 
been  made  understandingly,  and  if  it  is  shown  that 
there  was  either  lack  of  mental  capacity  or  fraud  or 
undue  influence,  the  attempted  change  will  be  held 
inoperative.  •  •  •  ” 

In  Koczot  v.  Travelers  Insurance  Co.  et  al.,  21  A.  2d  300, 
130  N.  J.  Eq.  106  (1941),  the  court  said  at  page  302: 

“While  a  beneficiary’s  interest  in  a  policy  of  insur¬ 
ance  is  subject  to  revocation,  he,  however,  at  all  times 
maintains  the  right  to  attack  a  voidable  change  in  favor 
of  another.  Papp  v.  Metropolitan  Life  Ins.  Co.,  113 
N.  J.  Eq.  522, 167  A.  873.” 

It  seems  clear  that  the  better  reasoned  cases  support  the 
proposition  that  a  prior  beneficiary  under  an  insurance 
policy  has  a  standing  in  court,  after  the  death  of  the  in¬ 
sured,  to  set  aside  a  subsequent  designation  of  beneficiary 
procured  through  undue  influence,  fraud  and  deceit.  Sav¬ 
age  v.  McCauley,  301  Mass.  162,  16  N.  E.  2d  639  (1938) ; 
Andrews  v.  Lavery,  159  Mich.  26,  123  N.  W.  543  (1909) ; 
Metropolitan  Life  Ins.  Co.  v.  Gray  et  al.,  290  Mich.  219,  287 
N.  W.  441  (1939) ;  Bosenblum  v.  Manufacturers  Trust  Co., 
270  N.  Y.  79,  200  N.  E.  587  (1936).  See  Note,  105  A.  L.  R. 
950  (1936). 
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Irons  v.  Smith,  62  F.  2d  644  (C.  C.  A.  4th  1933),  involved 
an  original  war  risk  claims  policy.  Here  the  court,  while 
recognizing  the  prior  beneficiary  could  not  maintain  an  ac¬ 
tion  at  law,  did  recognize  and  enforce  the  right  of  the  court 
to  transfer  the  action  from  the  law  side  to  the  equity  side 
and  allow  the  case  to  proceed  to  final  adjudication. 

In  support  of  appellee’s  contention  the  following  texts 
are  cited:  2  Appleman  on  Insurance,  §  1025,  1926,  pp. 
451,  453;  29  Am.  Jur.,  §  1322;  2  Couch,  Cyclopedia  of 
Insurance  Law  929 ;  7  Cooley’s  Briefs  on  Insurance  (2d  ed.) 
6467,  6471;  Restatement,  Restitution,  p.  755,  §  185(1). 

The  Restatement  of  the  Law  cited,  supra,  says : 

“Where  a  person  who  takes  out  a  life  insurance  pol¬ 
icy  payable  to  one  beneficiary  is  induced  to  substitute 
a  new  beneficiary  by  the  fraud,  duress  or  undue  in¬ 
fluence  of  the  new  beneficiary,  the  latter  holds  the 
proceeds  of  the  policy  on  the  death  of  the  insured  upon 
a  constructive  trust  for  the  original  beneficiary.” 

Obviously  a  court  of  equity  will  not  require  the  money  to 
be  paid  over  to  the  last  named  beneficiary  and  then  impose 
a  constructive  trust  upon  such  funds  in  his  possession  for 
the  benefit  of  the  prior  beneficiary  where  as  here  the  action 
is  brought  prior  to  payment.  The  court  having  all  the 
parties  before  it  will  do  complete  equity. 

CONCLUSION. 

It  is  respectfully  submitted  that  the  judgments  of  the 
trial  court  in  each  of  the  cases,  No.  11072  and  No.  11075, 
should  be  affirmed. 

Respectfully  submitted, 

R.  Duncan  Clark, 

Andrew  T.  Altmann, 
Attorneys  for  Appellee. 

Clyde  D.  Garrett, 

Of  Counsel. 
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REPLY  BRIEF  FOR  APPELLANT. 


Reply  to  Appellee’s  Additional  Summary  of  Facts. 

The  statement  on  page  1  of  the  Brief  for  Appellee  that 
the  trial  judge  found  in  the  insurance  case  (No.  11075)  that 
the  purported  request  for  change  of  beneficiary  was  in¬ 
duced  by  mistakes  of  fact  concerning  appellee,  is  true  but 
misleading.  In  the  formal  findings  of  fact,  there  is  such 
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a  finding,  but  the  trial  judge  did  not  in  fact  so  find  when 
be  decided  the  case.  (App.  914)  The  will  case  was  not 
considered  to  have  any  such  facts  involved  in  it.  (App. 
747-748  and  782)  Aside  from  the  alleged  evidence  of  al¬ 
leged  undue  influence,  fraud  and  deceit,  there  is  not  a  scin¬ 
tilla  of  evidence  of  any  mistake  of  fact  concerning  appellee. 
Consequently,  the  finding  to  which  the  Additional  Sum¬ 
mary  of  Facts  refers  has  no  support  whatever  in  the  evi¬ 
dence  or  in  the  trial  judge’s  decision. 

Point  1. 

The  Brief  for  Appellee,  although  it  contains  eight  pages 
of  supposed  argument  on  Point  1,  does  not  point  to  any 
evidence  in  the  record  that  testator  was  influenced,  unduly 
or  otherwise,  in  the  execution  of  either  his  will  or  change 
of  insurance  beneficiary  and  does  not  in  any  way  undertake 
to  get  around  the  undisputed  evidence  of  disinterested  wit¬ 
nesses,  reviewed  in  the  Brief  for  Appellant  (pp.  4-6)  about 
the  facts  and  circumstances  surrounding  the  execution  of 
these  instruments,  showing  there  was  no  influence,  fraud 
or  deceit  involved  in  the  execution  of  either  instrument. 

Appellee’s  argument  does  not  deny  the  rule  relied  on  by 
appellant  that  “The  law  requires  an  open  and  visible  con¬ 
nection  between  the  principal  and  evidentiary  facts  and  the 
deductions  from  them,  and  does  not  permit  a  decision  to 
be  made  on  remote  inferences.”  Nevertheless,  he  asks  this 
court  to  sustain  a  verdict  and  finding  based  on  remote  in¬ 
ferences  drawn  from  occurrences  unconnected  with  the 
execution  of  the  instruments  involved,  and  he  does  not  cite 
a  single  authority  sustaining  any  of  his  arguments. 

Some  of  appellee’s  arguments  are  based  on  declarations 
of  testator  which  were  inadmissible  on,  and  are  inapplica¬ 
ble  to,  the  issues  of  undue  influence,  fraud  and  deceit,  and 
which,  if  they  were  admissible  and  applicable  thereto,  would 
not  sustain  those  issues. 

Appellee  argues  that  testator’s  change  of  attitude  to¬ 
ward  appellee  resulted  from  alleged  undue  influence,  fraud 
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and  deceit,  despite  the  fact  that  one  of  testator’s  hand¬ 
written  letters,  introduced  in  evidence  and  relied  on  by 
appellee,  states  that  his  judgment  of  appellee  was  4 ‘based 
entirely  on  what  I  have  seen  and  heard  for  myself.”  (App. 
171)  There  is  not  any  evidence  that  undue  influence,  fraud 
or  deceit  procured  testator  to  write  that  or  any  other  letter 
critical  of  appellee.  To  find  that  the  execution  of  the  two 
instruments  involved  was  procured  by  undue  influence, 
fraud  and  deceit  one  must  also  find  from  the  evidence  that 
undue  influence,  fraud  and  deceit  procured  testator  to  write 
all  his  letters  that  are  critical  of  appellee.  There  is  no  evi¬ 
dence  of  that. 

Appellee  argues  the  “denial  of  access”  to  his  father. 
Appellee’s  own  evidence  shows  he  had  access  to  testator 
through  his  own  letters,  through  letters  from  testator’s 
sisters  and  through  the  personal  call  of  Mr.  Howland  made 
at  his  request.  There  is  no  evidence  that  information  of 
appellee’s  efforts  to  see  testator  was  withheld  from  tes¬ 
tator.  The  undisputed  evidence  is  that  testator  knew  of 
appellee’s  efforts  to  see  him  and  that  testator,  himself, 
denied  appellee  access  to  him  and  had  Mr.  Leahy  contact 
appellee  twice  to  keep  him  away.  There  is  no  evidence  that 
testator  was  denied  access  to  appellee.  Testator  was  for 
years  a  free  agent  every  day,  going  to  and  from  his  club 
and  attending  to  his  banking  and  brokerage  accounts,  and 
he  could  have  seen  appellee  if  he  had  wished.  Appellee 
has  “borrower  from  other  cases”  a  point  that  has  no  ap¬ 
plication  to  this  case.  When  one  considers  one  further 
fact,  it  is  easy  to  see  that  appellee’s  argument  is  spurious. 
Appellee  was  no  boy  at  the  time  his  father  put  him  out. 
He  was  then  forty  years  of  age,  and  he  admitted  that  it 
was  thirteen  and  a  half  years  later  until  he  went  to  his 
father’s  door.  If  the  break  with  his  father  was  over  some¬ 
thing  so  innocuous  as  his  brother’s  engagement,  as  he  once 
testified,  or  over  something  he  had  said  about  his  brother’s 
wife,  as  he  testified  as  the  trial,  and  if  he  wished  to  see  his 
father,  why  did  he  not  go  to  his  father’s  door  like  a  man? 
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Most  of  the  happenings  npon  which  appellee’s  argument 
is  based  occurred  after  testator  executed  his  will  and 
change  of  insurance  beneficiary — as  much  as  thirteen  and 
a  half  years  after — and  one  even  occurred  after  his  death. 
Just  how  the  relevancy  or  materiality  of  these  subsequent 
happenings  about  matters  unconnected  with  the  execution 
of  either  of  the  two  instruments  involved  can  be  main¬ 
tained,  the  Brief  for  Appellee  does  not  even  suggest.  Nor 
does  the  Brief  for  Appellee  suggest  what  the  basis  should 
be  for  drawing  the  inferences  he  contends  are  legitimate 
inferences.  For  example,  the  reference  on  pages  15-16  to 
the  visit  two  Metropolitan  Policemen  paid  testator.1  There 
are  two  established  facts  in  that  incident:  (1)  The  police 
visited  testator  and  (2)  shortly  thereafter,  testator  was 
very  excited  and  shaking.  Appellee  asks:  “Who  implanted 
this  fear  in  decedent’s  mind!”  There  is  no  evidence,  or 
basis  for  inference,  that  they  did,  but  appellee  wants  an 
inference  drawn  that  appellant  and  Selma  Sinclair  Dewey 
did.  The  court  is  also  to  infer  that  the  policemen’s  visit 
could  not  have  caused  the  fear,  according  to  appellee’s 
argument.  This  example  is  characteristic  of  the  unwar¬ 
ranted  inferences,  about  matters  unconnected  with  the  exe¬ 
cutions  of  the  will  and  change  of  insurance  beneficiary  and 
which  occurred  many  years  thereafter,  npon  which  the  ver¬ 
dict  and  finding  in  these  cases  rest.  Even  if  the  inference 
appellee  wants  drawn  were  a  permissible  inference,  which 
it  is  not,  if’ would  have  no  tendency  to  prove  undue  influ¬ 
ence,  fraud  or  deceit  occurred  in  July  and  October,  1936, 
thirteen  and  a  half  years  before. 

The  Brief  for  Appellee  makes  no  attempt  to  base  the  in¬ 
ferences  he  claims  are  legitimate  inferences  on  any  author¬ 
ities.  Nor  does  he  attempt  to  bring  them  within  the  rule 
stated  by  the  Supreme  Court  and  this  Court  in  the  cases 
cited  on  pages  45  and  46  of  the  Brief  for  Appellant. 

Nor  does  appellee  attempt  to  take  the  established  facts 
and  legitimate  inferences  of  the  cases  at  bar  outside  of  and 

l  The  Brief  for  Appellee  (p.  15)  does  not  state  the  testimony  of  Miss  Morgan 
fully.  (App.  439-442) 
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beyond  the  applicability  of  the  role  established  and  con¬ 
sistently  followed  in  the  cases  cited  on  pages  31  and  32  of 
the  Brief  for  Appellant.  Some  of  those  cases  are  remark¬ 
ably  analogous  to  the  cases  at  bar.  For  examples,  see 
St  ant  v.  American  Security  and  Trust  Company ,  Manogue 
v.  Harrell,  Robinson  v.  Duvall,  Mackall  v.  Mackall,  and 
Simpkins  v.  McDermott. 

The  Brief  for  Appellee  (p.  17)  states  that  the  trial  judge 
and  jury  have  found  that  the  “poisoning  episode”  about 
which  testator  verbally  and  in  writing  told  witnesses  and 
about  which  appellant  and  his  wife  testified,  did  not  hap¬ 
pen.  From  that  premise,  appellee  argues: 

“  •  •  •  Hence  since  it  did  not  happen,  there  can  be  no 
doubt  that  the  parties  charged  with  influence  implanted 
the  idea  in  decedent’s  mind  that  appellee  was  banished 

from  his  home  because  he  tried  to  poison  his  father.  * 

•  *  •  >» 

Then  the  Brief  for  Appellee  goes  on  to  argue,  and  there¬ 
by  concede,  that  the  jury’s  verdict  is  based  on  inferences 
that  the  poisoning  episode  “was  conjured  in  the  mind  of 
one  or  both  of  the  influencers  and  implanted  in  the  mind  of 
the  decedent.”  It  also  states  that  was  “The  only  conceiv¬ 
able  conclusion  that  the  jury  could  draw,  •  *  *  ”  and  “No 
other  alternative  is  possible.”  (p.  18) 

If  testator  had  been  incapable  of  acquiring  personal 
knowledge  and  belief  and  if  appellant  and  hie  wife  had 
been  his  sole  source  of  information  and  belief,  and  if  there 
had  been  no  direct  evidence  bearing  on  the  subject,  the 
necessary  foundation  for  an  inference  might  exist.  But 
testator  was  of  sound  mind  and  capable  of  acquiring  per¬ 
sonal  knowledge  and  belief  the  same  as.  appellant  and  his 
wife  were,  and  they  were  not  his  sole  source  of  informa¬ 
tion  and  belief,  and  there  is  uncontradicted  direct  evidence 
bearing  on  the  subject,  and  some  of  it  is  appellee’s  own 
evidence.  So  there  is  no  foundation  for  inference.  Testator 
did  not  say  or  write  that  appellant  and  Selma  Sinclair  told 
v  him.  He  said  and  wrote  that  he,  testator,  caught  appellee 
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poisoning  him.  (App.  362,  D.  Ex.  68,  and  413,  441,  519). 
He  also  wrote  to  his  sisters,  who  apparently  had  made  a 
contrary  suggestion  to  him,  that  his  judgment  about  ap¬ 
pellee  was  “based  entirely  on  what  I  have  seen  and  heard 
for  myself.”  (App.  171-172)  This  was  appellee’s  own  evi¬ 
dence,  offered  and  received  for  all  purposes,  but  now  he 
does  not  want  it  considered  and  does  not  wish  to  be  bound 
by  it.  Instead,  he  wants  unwarranted  inferences.  Ap¬ 
pellee  is  bound  by  and  cannot  impeach  his  own  evidence. 
Lyon  v.  Bursey,  36  App.  D.  C.  235.  The  inferences  he 
claims  are  compelling  are  not  even  permissible  inferences. 
U.  S.  v.  U .  S.  Gypsum  Co.,  infra. 

But  assuming  for  purposes  of  argument  that  the  jury 
as  well  as  the  trial  judge  found  the  poisoning  episode  did 
not  occur  and  assuming  further  that  that  established  fact 
opens  the  question  to  inference,  is  there  “an  open  and 
visible  connection  between”  that  supposedly  established 
fact  and  appellee’s  deductions  therefrom  (1)  that  the  idea 
“was  conjured  in  the  mind”  of  one  of  them  and  (2)  “there 
can  be  no  doubt  the  parties  charged  with  influence  implanted 
the  idea  in  decedent’s  mind  that  appellee  was  banished 
from  his  home  because  he  tried  to  poison  his  father?”  Is 
that  sufficient  proof  to  overcome  the  presumption  of  in¬ 
nocence  and  honesty?  Is  that  sufficient  proof  to  establish 
fraud  and  deceit?  Is  that  clear  and  convincing  evidence 
of  fraud  and  deceit?  Is  that  clear  and  convincing  evidence 
which  is  not  equivocal? 

Counsel  for  appellant  submits  that  all  these  questions 
must  be  answered  in  the  negative.  It  does  not  follow  from 
the  facts,  (1)  that  testator  said  and  wrote  that  he  caught 
appellee  poisoning  him  in  1936,  (2)  that  appellant  and  his 
wife  said  and  testified  to  the  same  thing  and  (3)  the  ver¬ 
dict  was  for  appellee,  that  (a)  appellant  and  his  wife  con¬ 
jured  up  and  (b)  “implanted  the  idea  in  decedent’s  mind.” 
It  cannot  be  inferred  that  they  “implanted  the  idea  in  de¬ 
cedent’s  mind”  until  it  is  first  established  as  a  fact  that  the 
idea  “was  conjured  in  the  mind  of  one  or  both”  of  them. 

Moreover,  if  the  poisoning  did  not  occur  and  is  not  a 
fact,  there  is  no  evidence  about  when,  where,  by  whom,  how 
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or  why  the  “idea”  originated,  and  all  these  facts  must  rest 
on  inference  and,  after  resolving  these  unknown  facts  ad¬ 
versely  to  appellant  by  piling  inference  upon  inference,  the 
triers  of  the  facts,  in  order  to  find  in  favor  of  appellee,  had 
to  infer  that,  after  testator  put  appellee  out  of  his  home 
for  saying  undisclosed  things  about  his  brother’s  wife,  as 
testified  by  appellee,  appellant  and  his  wife  first  conjured 
and  then  “implanted  the  idea  in  decedent’s  mind  that  ap¬ 
pellee  was  banished  from  his  home  because  he  tried  to 
poison  his  father”  and  had  to  infer- that  they  “implanted 
the  idea”  between  the  middle  of  April,  1936,  when  appellee 
was  banished  from  his  father’s  home,  and  July  20,  1936, 
when  his  father  signed  an  application  for  the  contested 
change  of  beneficiary  of  his  insurance,  and  finally  had  to 
infer  that,  having  so  defrauded  and  deceived  testator,  they, 
in  absentia,  thereby  procured  the  execution  of  his  change 
of  insurance  beneficiary  on  July  20,  1936,  and,  after  their 
marriage  was  annulled  in  September,  1936,  they,  .in  ab¬ 
sentia,  thereby  procured  the  execution  of  his  will  on  Octo¬ 
ber  29, 1936. 

Thus,  it  is  obvious  that  appellee’s  deductions  (and  his 
final  one  is  a  supposed  inference  of  undue  influence,  fraud 
and  deceit)  have  no  “open  and  visible  connection”  with  the 
established  facts  and  are  “remote  inferences”  which  can 
be  deduced  only  after  piling  inferences  upon  inferences  in 
violation  of  the  rule  of  evidence. 

In  Levy  v.  Vaughn,  42  App.  D.  C.  146, 160,  this  court  af¬ 
firmed  a  ruling  by  the  trial  judge  in  a  malpractice  case 
against  a  physician  that : 

“  •  •  •  You  cannot  hold  people  responsible  by  evidence 
upon  which  the  jury  can  draw  an  inference  only  by 
speculation.  It  must  be  proof  that  is  positive  to  such 
a  degree  as  that  the  inference  naturally  arises.  •  •  •  ” 

In  U.  S.  v.  U.  S.  Gypsum  Co.,  67  F.  Supp.  397,  reversed  68 
S.  Ct.  525,  333  U.  S.  364,  92  L.  Ed.  746,  rehearing  denied  68 
S.  Ct.  788,  333  U.  S.  869,  92  L.  Ed.  1147,  in  an  opinion  writ¬ 
ten  by  Chief  Judge  Stephens  of  this  Court,  sitting  by  desig¬ 
nation  with  two  other  judges  as  judges  of  the  United  States 


8 


District  Court  for  the  District  of  Columbia,  there  is  a  most 
able  exposition  of  the  “Principles  of  proof”  and,  while  the 
Supreme  Court  reversed  the  District  Court’s  application 
of  those  principles  to  the  evidence  in  that  case,  the  Supreme 
Court  did  not  disagree  with  the  District  Court’s  exposition 
of  those  principles.  The  District  Court’s  opinion  states, 
page  449 : 

“[22]  Principles  of  proof:  In  determining  ques¬ 
tions  of  fact  a  trier  of  facts  (whether  jury,  court  or 
commission)  properly  takes  two  steps :  One,  determi¬ 
nation  from  consideration  of  the  evidence,  of  the  un¬ 
derlying  or  subsidiary  (sometimes  referred  to  as  the 
basic)  facts ;  the  other,  determination  from  such  facts 
of  the  question  whether  the  ultimate  facts  alleged  have 
been  established.  And,  under  the  system  of  law  guar¬ 
anteed  by  the  Constitution,  the  subsidiary  facts  must 
be  reached  from  the  evidence  and  the  ultimate  facts 
from  the  subsidiary  facts,  not  arbitrarily  or  by  as¬ 
sumption  or  conjecture,  or  by  a  process  contrary  to 
reason,  but  according  to  reason.  Inferences  must  be 
reasoned  inferences,  otherwise  a  case  is  not  decided 
according  to  law.  Certain  principles  have  been  recog¬ 
nized  by  the  courts  with  reference  to  the  dependability 
of  inferences.  They  safeguard  the  integrity  of  ulti¬ 
mate  facts  arrived  at*  by  inference.  These  principles, 
authoritative  guides  to  every  trier  of  fact,  whether 
jury,  court  or  commission,  are  the  following: 

[23]  (1)  An  inference  to  be  reasonable  must  be  war¬ 
ranted  from  all  the  evidence,  otherwise  a  fact  reason¬ 
ably  inferable  from  a  single  fact  or  group  of  facts 
might  be  inconsistent  with  the  totality  of  proven  or 
conceded  subsidiary  facts.  As  said  in  National  Labor 
Delations  Board  v.  Union  Pacific  Stages,  9  Cir.,  1938, 
99  F.  2d  153, 177,  where  the  court  interpreted  the  mean¬ 
ing  of  Section  10(e)  of  the  National  Labor  Relations 
Act,  29  U.  S'.  C.  A.  §  160(e),  providing  that  “the  find¬ 
ings  of  the  Board  as  to  the  facts,  if  supported  by  evi¬ 
dence,  shall  be  conclusive’:  ‘But  the  courts  have  not 
construed  this  language  as  compelling  the  acceptance 
of  findings  arrived  at  by  accepting  part  of  the  evidence, 
and  totally  disregarding  other  convincing  evidence.” 
In  short,  a  trier  of  fact  may  not  ignore  a  part  of  the 
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evidence.  In  National  Labor  Relations  Board  v. 
Thompson  Products,  6  Cir.,  1938,  97  P.  2d  13,  15,  the 
court  said  in  respect  of  Section  10(e)  of  the  Act:  *It 
means  that  the  one  weighing  the  evidence  takes  into 
consideration  all  the  facts  presented  to  him  and  all  rea¬ 
sonable  inferences,  deductions  and  conclusions  to  be 
drawn  therefrom  and,  considering  them  in  their  en¬ 
tirety  and  relation  to  each  other,  arrives  at  a  fixed  con¬ 
viction.  .  .  .  Testimony  is  the  raw  material  out  of 
which  we  construct  truth,  and,  unless  all  of  it  is  weighed 
in  its  totality,  errors  will  result  and  great  injustices 
be  wrought.’ 

[24]  (2)  If  two  equally  probable  but  inconsistent 
inferences  may  be  drawn  from  the  same  facts,  a  find¬ 
ing  of  fact  cannot  reasonably  be  based  upon  either  of 
them;  in  such  a  situation  the  evidence  is  equivocal. 
Pennsylvania  R.  Co.  v.  Chamberlain,  cited  in  topic  I 
of  this  opinion.  In  that  case  the  Court  said:  ‘We, 
therefore,  have  a  case  belonging  to  that  class  of  cases 
where  proven  facts  give  equal  support  to  each  of  two 
inconsistent  inferences ;  in  which  event,  neither  of  them 
being  established,  judgment,  as  a  matter  of  law,  must 
go  against  the  party  upon  whom  rests  the  necessity 
of  sustaining  one  of  these  inferences  as  against  the 
other,  before  he  is  entitled  to  recover.  [Citing  authori¬ 
ties]  ”  288  U.  S.  at  page  339,  53  S.  Ct.  at  page  393, 
77  L.  Ed.  819)  Cf.  Cupples  Co.  Manufacturers  v. 
National  Labor  Relations  Board,  8  Cir.,  1939,  106  F. 
2d  100. 

[25]  (3)  Where  two  different  inferences  may  be 
drawn  from  undisputed  facts,  that  which  is  the  more 
probable  is  the  one  which  must  be  drawn.  National 
Labor  Relations  Board  v.  Sands  Mfg.  Co.,  1939,  306 
U.  S.  332,  59  S.  Ct.  508,  83  L.  Ed.  682;  Appalachian 
Electric  Power  Co.  v.  National  Labor  Relations  Board, 
4  Cir.,  1938,  93  F.  2d  985. 

[26]  (4)  A  fact  may  not  be  inferred  from  a  proven 
fact  or  facts  where  unimpeached  and  uncontradicted 
testimony  consistent  with  such  proven  fact  or  facts  but 
inconsistent  with  the  fact  sought  to  be  inferred,  is  in 
the  record.  Pennsylvania  R.  Co.  v.  Chamberlain; 
Cupples  Co.  Manufacturers  v.  National  Labor  Rela¬ 
tions  Board  Board;  Foote  Bros.  Gear  &  Mach.  Corp. 
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v.  National  Labor  Relations  Board,  7  Cir.,  1940,  114 
F.  2d  611,  reversed  per  cnriam  on  other  grounds  1940, 
311  TL  S.  620,  61  S.  Ct.  318,  85  L.  Ed.  394.  This  propo¬ 
sition  was  phrased  as  follows  in  the  Pennsylvania  Rail¬ 
road  case:  ‘And  the  desired  inference  is  precluded 
for  the  further  reason  that  respondent’s  right  of  re¬ 
covery  depends  upon  the  existence  of  a  particular  fact 
which  must  be  inferred  from  proven  facts,  and  this  is 
not  permissible  in  the  face  of  the  positive  and  other¬ 
wise  uncontradicted  testimony  of  unimpeached  wit¬ 
nesses  consistent  with  the  facts  actually  proved,  from 
which  testimony  it  affirmatively  appears  that  the  fact 
sought  to  be  inferred  did  not  exist.  ...  A  rebuttable 
inference  of  fact,  as  said  by  the  court  in  the  Wabash 
Railroad  case  [Wabash  R.  Co.  v.  De  Tar,  8  Cir.,  1905, 
141  F.  932,  935],  “must  necessarily  yield  to  credible 
evidence  of  the  actual  occurrence.”  And,  as  stated  by 
the  court  in  George  v.  Missouri  Pac.  R.  Co.  .  .  .  [1923, 
213  Mo.  App.  668,  674,  251  S.  W.  729,  732],  “It  is  well 
settled  that  where  plaintiff’s  case  is  based  upon  an  in¬ 
ference  or  inferences,  .  .  .  the  case  must  fail  upon 
proof  of  undisputed  facts  inconsistent  with  such  infer¬ 
ences”  ’  (288  TJ.  S.  at  page  340,  341,  53  S.  Ct.  at  page 
394,  77  L.  Ed.  819)  In  the  Cupples  Co.  Manufacturers 
case  the  court  stated :  ‘evidence  which  merely  furnishes 
grounds  for  suspicion  and  conjecture  proves  nothing, 
and  .  .  .  the  Board,  like  a  jury,  may  not  disregard 
the  uncontradicted  testimony  of  unimpeached  and 
credible  witnesses.’  (106  F.  2d  at  page  105)  In  the 
Foote  Bros.  Gear  &  Mach.  Corp.  case  the  court  said: 
‘In  reaching  our  conclusion  we  wish  to  make  it  clear 
that  .  .  .  (c)  A  statement  which  alone  may  afford  sub¬ 
stantial  support  for  a  fact  finding  may  lose  its  weight 
entirely  in  the  face  of  uncontradicted  facts  inconsistent 
with  it.  ’  (114  F.  2d  at  page  622). 

[27]  In  short  the  rules  of  logic  and  reasoning  which 
are  necessary  to  the  accomplishment  of  the  type  of 
adjudication  guaranteed  under  our  system  of  law  must 
be  applied  by  every  trier  of  fact  in  reaching  findings. 
Consolidated  Edison  Co.  v.  National  Labor  Relations 
Board,  1938,  305  U.  S.  197,  59  S.  Ct.  206,  83  L.  Ed.  126; 
National  Labor  Relations  Board  v.  A.  S.  Abell  Co.,  4 
Cir.,  1938,  97  F.  2d  951;  National  Labor  Relations 


Board  v.  Bell  Oil  &  Gas  Co.,  5  Cir.,  1938,  98  F.  2d  406, 
rehearing  denied  5  Cir.,  1938,  98  F.  2d  870;  Cupples  Co. 
Manufacturers  v.  National  Labor  Relations  Board, 
Supra ;  Magnolia  Petroleum  Co.  v.  National  Labor  Re¬ 
lations  Board,  5  Cir.,  1940, 112  F.  2d  545. 

[28,  29]  By  substantial  evidence  is  meant  more  than 
a  mere  scintilla;  it  must  do  more  than  create  a  sus¬ 
picion  of  the  existence  of  the  fact  to  be  established.  It 
means  such  relevant  evidence  as  a  reasonable  mind 
might  accept  as  adequate  to  support  a  conclusion.  Na¬ 
tional  Labor  Relations  Board  v.  Columbian  Enameling 
&  Stamping  Co.,  1939,  306  U.  S.  292,  300,  59  S.  Ct.  501, 
83  L.  Ed.  660;  Consolidated  Edison  Co.  v.  National 
Labor  Relations  Board,  1938,  305  U.  S.  197,  229,  59 
S.  Ct.  206,  83  L.  Ed.  126 ;  Gunning  v.  Cooley,  1930,  281 
U.  S.  90,  94,  50  S.  Ct.  231,  74  L.  Ed.  720;  Appalachian 
Electric  Power  Co.  v.  National  Labor  Relations  Board, 
4  Cir.,  1938,  93  F.  2d  985,  989.  In  the  Federal  courts 
substantial  evidence  rather  than  a  mere  scintilla  is  nec¬ 
essary  to  support  a  judgment.  Pennsylvania  R.  Co.  v. 
Chamberlain,  supra;  Jackson  v.  Capital  Transit  Co. 
and  Hopkins  v.  Baltimore  &  Ohio  R.  Co.,  both  cited  in 
topic  I  of  this  opinion.’ ’ 

The  Supreme  Court  opinion  states,  page  765 : 

“  •  *  *  Insofar  as  this  finding  and  others  to  which 
we  shall  refer  are  inferences  drawn  from  documents 
or  undisputed  facts,  heretofore  described  or  set  out, 
Rule  52(a)  of  the  Rules  of  Civil  Procedure  is  appli¬ 
cable.  That  rule  prescribes  that  findings  of  fact  in 
actions  tried  without  a  jury  1  shall  not  be  set  aside  un¬ 
less  clearly  erroneous,  and  due  regard  shall  be  given 
to  the  opportunity  of  the  trial  court  to  judge  of  the 
credibility  of  the  witnesses.’  It  was  intended,  in  all 

• [395] 

•actions  tried  upon  the  facts  without  a  jury,  to  make 
applicable  the  then  prevailing  equity  practice.11  Since 

11  H.  Doc  No  588,  75th  Conjj  3d  Sess  Notes  to  Boles  of  Civil  Procedure; 
Keport  of  the  Advisory  Committee,  Supreme  Court  of  the  United  States,  on 
Buies  of  Civil  Procedure,  April,  1937,  Buie  59  and  notes;  Preliminary  Draft, 
Buies  of  Civil  Procedure  for  the  District  Court  of  the  United  States,  May 
1936,  Buie  68  and  notes. 
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judicial  review  of  findings  of  trial  conrts  does  not  have 
the  statutory  or  constitutional  limitations  on  judicial 
review  of  findings  by  administrative  agencies13  or  by 
a  jury,13  this  Court  may  reverse  findings  of  fact  by  a 
trial  court  where  ‘clearly  erroneous. ’  The  practice  in 
equity  prior  to  the  present  Buies  of  Civil  Procedure 
was  that  the  findings  of  the  trial  court,  when  dependent 
upon  oral  testimony  where  the  candor  and  credibility 
of  the  witnesses  would  best  be  judged,  had  great  weight 
with  the  appellate  court.  The  findings  were  never  con¬ 
clusive,  however.14  A  finding  is  ‘clearly  erroneous’ 
when  although  there  is  evidence  to  support  it,  the  re¬ 
viewing  court  on  the  entire  evidence  is  left  with  the 
definite  and  firm  conviction  that  a  mistake  has  been 
committed. 

The  government  relied  very  largely  on  documentary 
exhibits,  and  called  as  witnesses  many  of  the  authors 
of  the  documents.  Both  on  direct  and  cross-examina¬ 
tion  counsel  were  permitted  to  phrase  their  questions 
in  extremely  leading  form,  so  that  the  import  of  the 
witnesses’  testimony  was  conflicting.  On  cross-exam¬ 
ination  most  of  the  witnesses  denied  that  they  had 

•[396]  * 

acted  in  concert  *in  securing  patent  licenses  or  that 
they  had  agreed  to  do  the  things  which  in  fact  were 
done.  Where  such  testimony  is  in  conflict  with  con¬ 
temporaneous  documents  we  can  give  it  little  weight, 
particularly  when  the  crucial  issues  involve  mixed 
questions  of  law  and  fact  Despite  the  opportunity  of 
the  trial  court  to  appraise  the  credibility  of  the  wit¬ 
nesses,  we  cannot  under  the  circumstances  of  this  case 
rule  otherwise  than  that  Finding  118  is  clearly  er¬ 
roneous.” 

12  Corn  Products  Bef.  Co.  v.  Federal  Trade  Commission,  324  US  726,  739, 
89  L  ed  1320,  1332,  65  S  Ct  761;  National  Labor  Relations  Bd.  v.  Pennsyl¬ 
vania  Greyhound  Lines,  303  US  261,  268,  82  L  ed  831, ‘  836,  58  S  Ot  571,  115 
ALR  307. 

13  Lawrence  v.  McCalmont,  2  How  (US)  426,  453,  11  L  ed  326,  336.  Re¬ 
construction  Finance  Corp.  v.  Bankers  Trust  Co.  318  US  163,  170,  87  L  ed 
680,  687,  63  S  Ct  515,  52  Am  Banfcr  NS  28. 

14  2  Street,  Federal  Equity  Practice  (1909)  $$  1510,  1514;  Furrer  v.  Ferris, 
145  US  132,  36  L  ed  649,  12  S  Ct  821;  Tilghman  ▼.  Proctor,  125  US  136,  149, 
150,  31  L  ed  664,  668,  669,  8  S  Ct  894;  District  of  Columbia  v.  Paee,  320  US 
698,  701,  88  L  ed  408.  409,  64  8  Ct  406;  Virginian  R.  Co.  ▼.  United  States, 
272  US  658,  675,  71  L  ed  463,  472,  47  S  Ct  222. 
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See  also  the  cases  cited  on  pages  45-46  of  the  Brief  for 
Appellant,  and  Stone  v.  Stone,  78  U.  S.  App.  D.  C.  5, 136  F. 
2d  761,  which  holds  that  neither  a  jury  nor  a  judge  is  at 
liberty  to  disregard  positive  testimony,  nncontradicted  and 
not  inherently  improbable.  There  is  in  the  record  an 
abundance  of  snch  evidence  from  testator’s  lips  and  pen 
which  the  jnry  and  trial  judge  disregarded  in  finding  for 
Appellee. 

The  inferences  appellee  relies  on  are  in  reality  infer¬ 
ences  of  supposed  fraud  and  deceit  Even  the  species  of 
undue  influence  which  he  relies  on  is  grounded  on  supposed 
fraud  and  deceit.  (App.  747-748  and  782)  His  proof  is 
insufficient  to  overcome  the  presumption  of  innocence  and 
honesty,  insufficient  to  establish  fraud  and  deceit  and  is 
equivocal. 

In  Public  Motor  Service  v.  Standard  Oil  Company,  69 
App.  D.  C.  89,  99  F.  2d  124,  this  court  said,  page  91 : 

“  [3]  It  is  settled  also  that  fraud  must  be  shown  by 
clear  and  convincing  evidence — Security  Investment 
Co.  v.  Garrett,  1894,  3  App.  D.  C.  69,  76;  McDaniel  v. 
Parish,  1894,  4  App.  D.  C.  213;  Magaw  v.  Huntley, 
1910,  36  App.  D.  C.  26 ;  Lalone  v.  United  States,  1896, 
164  U.  S.  255,  17  S'.  Ct.  74,  41  L.  Ed.  425;  Fidelity  & 
Casualty  Co.  v.  Genova,  6  Cir.,  1937,  90  F.  2d  874;  5 
Wigmore,  Evidence  (2d  ed.  1923)  paragraph  2498 — and 
by  evidence  which  is  not  equivocal,  that  is,  equally  con¬ 
sistent  with  either  honesty  or  deceit — McDaniel  v. 
Parish,  supra;  Security  Investment  Co.  v.  Garrett, 
supra.  It  is  said  in  Milson  v.  Gerstenberg,  1915,  43 
App.  D.  C.  165,  175,  that  ‘Fraud  may  be  established 
by  preponderance  of  evidence  reasonably  sufficient  to 
satisfy  the  minds  of  the  jury.’  But  this  statement  was 
based  upon  authorities  cited  from  other  jurisdictions3 
and  was  made  without  reference  to  the  previous  rul¬ 
ings  of  this  court  in  Security  Investment  Co.  v.  Gar¬ 
rett,  McDaniel  v.  Parish,  and  Magaw  v.  Huntley,  supra, 
and  without  reference  to  the  ruling  of  the  Supreme 
Court  of  the  United  States  in  Lalone  v.  United  States, 
supra.  We  therefore  overrule  what  was  said  in  Milson 
v.  Gerstenberg  on  this  subject.” 


14 


Appellee’s  own  statement  of  the  facts  and  his  arguments 
under  Point  1  show  that  appellee  proved  “just  the  op¬ 
posite”  of  what  he  set  out  to  prove,  just  as  this  court  ob¬ 
served  the  government  did  in  the  case  of  Maryland  <&  Vir¬ 
ginia  Milk  Producers  Association ,  Inc.  v.  U.  S.  (No.  10,662. 
Decided  November  8, 1951).  He  certainly  proved  that  tes¬ 
tator  was  displeased  with  him,  ordered  him  out  of  his  home, 
disowned  him  and  refused  to  have  anything  more  to  do  with 
him.  In  Robinson  v.  Duvall ,  27  App.  D.  C.  535,  affirmed 
207  U.  S.  583,  this  Court  said,  page  544 : 

“  •  #  *  There  was  evidence  that  the  testator  was 
displeased  with  the  caveator.  Such  resentment  often 
leads  a  testator  to  cut  off  a  legatee,  but  where  the  tes¬ 
tator  has  the  capacity  to  mate  a  will,  it  is  his  will, 
whether  the  resentment  is  well  or  ill-founded ;  the  tes¬ 
tamentary  paper  is  not  invalidated  on  account  of  it. 
#  •  •  >> 


Appellee’s  remaining  arguments  are  answered  in  the 
Brief  for  Appellant,  pages  35-47. 

Point  2. 

The  contention  on  page  19  of  the  Brief  for  Appellee,  un¬ 
der  Point  2,  that  it  is  well  settled  in  the  District  of  Colum¬ 
bia  that,  where  undue  influence  in  the  execution  of  the  will 
is  charged,  declarations  of  a  testator  are  admissible  “to 
show  the  state  of  mind  of  the  testator,  at  the  time  of  the 
making  of  the  declarations,  to  show  the  relationship  with 
and  the  state  of  his  feelings  or  affections  toward  either 
the  beneficiary  or  beneficiaries  under  the  will  or  those  who 
would  have  normally  taken  under  the  will  were  no  undue 
influence  practiced  upon  the  testator,”  is  entirely  errone¬ 
ous.  The  following  analysis  of  the  cases  cited  in  the  Brief 
for  Appellee,  at  the  bottom  of  page  19  and  top  of  page 
20,  shows  there  is  no  basis  in  the  decisions  for  appellee’s 
contention. 
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Olmstead  v.  Webb,  5  App.  D.  C.  38,  could  not  have  de¬ 
cided  the  question  under  discussion  because  undue  in¬ 
fluence,  fraud  and  deceit  were  not  the  only  issues  involved. 
The  issue  of  mental  capacity  was  also  involved  and  the 
jury  found  that  the  testatrix  lacked  mental  capacity  to 
make  the  will  Inasmuch  as  the  issue  of  mental  capacity 
was  involved  and  the  jury  found  the  testatrix  lacked  mental 
capacity  to  make  the  will,  her  declarations  were  admissible. 
Moreover,  even  if  this  court  had  decided  in  that  case  what 
appellee  contends  was  decided,  the  decision  would  no  longer 
be  a  controlling  authority  for  the  reason  that,  if  it  had  so 
held,  the  decision  would  have  been  overruled  by  the  deci¬ 
sion  of  the  Supreme  Court  of  the  United  States  in  Throck¬ 
morton  v.  Holt,  180  U.  S.  552,  45  L.  Ed.  663,  which  was  de¬ 
cided  in  1898,  four  years  after  the  decision  in  Olmstead  v. 
Webb  in  1894.  Similarly,  if  Olmstead  v.  Webb  decided  what 
appellee  contends  it  decided,  the  decision  was  overruled  by 
the  later  decisions  of  this  court  cited  on  page  47  of  the  Brief 
for  Appellant. 

The  decision  of  this  court  in  Pillow  v.  Shields,  46  App. 
D.  C.  487,  instead  of  sustaining  appellee’s  contention,  sus¬ 
tains  appellant’s  contention.  In  that  case,  all  the  issues 
involved  were  conceded  or  withdrawn  by  the  caveator  ex¬ 
cept  the  issue  of  undue  influence.  Five  written  declara¬ 
tions  of  the  testatrix  were  involved.  Four  of  them  were  in 
the  form  of  letters  written  by  the  testatrix  and  the  fifth 
was  in  the  form  of  a  holographic  will  written  by  the  tes¬ 
tatrix.  The  holographic  will  was  dated  February  24,  1908 
and  two  of  the  letter  were  written  February  14  and  Feb¬ 
ruary  22,  1908.  The  will  was  dated  March  9,  1908.  This 
court  ruled  that  those  three  declarations  of  the  testatrix 
were  admissible  1  ‘as  part  of  the  res  gestae.”  The  other 
two  letters  were  dated  November  19,  1907,  and  May  24, 
1909.  Ruling  that  these  two  letters  were  inadmissible  un¬ 
der  Throckmorton  v.  Holt,  supra,  this  court  stated,  page 
495: 
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“The  letter  of  November  19,  1907,  alleged  to  have 
been  written  by  the  decedent  in  Washington  to  her 
sister  in  Louisiana,  and  the  so-called  certificate  or  let¬ 
ter  dated  May  24, 1909,  alleged  to  have  been  marked  by 
the  decedent  as  ‘not  to  be  opened  until  after  my  death’ 
were  clearly  inadmissible  and  properly  rejected  under 
the  doctrine  of  the  Holt  Case,  supra.” 

The  Brief  for  Appellant  should  have  included  this  case 
among  the  citations  in  page  47,  and  should  have  cited  it 
particularly  in  support  of  the  last  paragraph  of  Point  2 
which  appears  in  the  middle  of  page  49. 

Thomas  v.  Young ,  57  App.  D.  C.  282,  also,  instead  of  sus¬ 
taining  appellee’s  contention,  sustains  appellant’s  conten¬ 
tion.  In  that  case  the  issues  were  mental  incapacity  of  the 
testatrix  and  undue  influence.  These  charges  were  both 
sustained  by  the  verdict  of  the  jury,  and  the  will  was  de¬ 
nied  probate.  This  court  ruled  that,  declarations  of  the 
testatrix  were  admissible  upon  the  issue  of  mental  capacity 
and  the  issue  of  undue  influence  “over  a  weakened  mind”, 
citing  Throckmorton  v.  Holt,  supra.  This  court  said,  page 
284: 


“It  is  quite  apparent  therefore  that  declarations  of 
the  deceased  are  properly  received  upon  the  question 
of  his  state  of  mind,  whether  mentally  strong  and  cap¬ 
able  or  weak  and  incapable,  and  that  from  all  the  tes¬ 
timony,  including  his  declarations,  his  mental  capacity 
can  probably  be  determined  with  considerable  ac¬ 
curacy.” 

In  the  cases  at  bar,  the  admission  of  declarations  of  the 
testator  cannot  be  sustained  on  the  ground  of  undue  in¬ 
fluence  “over  a  weakened  mind”  because  there  was  no  evi¬ 
dence  that  the  testator,  at  the  time  he  executed  his  will  or 
at  the  time  he  executed  the  change  of  beneficiary  of  his  life 
insurance,  or  at  any  other  time,  had  a  weakened  mind.  All 
the  disinterested  witnesses  named  and  referred  to  on  pages 
22  and  23  of  the  Brief  for  Appellant  expressed  opinions 
that  testator  was  of  sound  mind  and  memory  and  capable 


of  executing  a  valid  deed  or  contract  and  that  his  mind 
never  weakened  but  remained  strong  to  the  time  of  his 
death.  Moreover,  if  upon  any  theory  the  declarations  were 
admissible  on  the  issue  of  undue  influence,  they  were  ad¬ 
missible  for  the  sole  purpose  of  showing  testator’s  “state 
of  mind,  whether  mentally  strong  and  capable  or  weak  and 
incapable”  and  the  trial  judge  erred  in  admitting  them  for 
other  purposes.  (See  the  Brief  for  Appellant,  pp.  47-49.) 

Likewise,  the  decision  in  Duckett  v.  Duckett,  77  U.  S. 
App.  D.  C.  303,  134  F.  2nd  527,  sustains  appellant’s  con¬ 
tention,  instead  of  sustaining  appellee’s  contention.  In 
that  case,  the  issues,  among  others,  were  testamentary  ca¬ 
pacity,  fraud  and  undue  influence.  This  court  said,  page 
304: 

“The  court  excluded  testimony  of  appellant  Ward 
Duckett  that  the  testatrix  had  repeatedly  agreed,  or 
promised  in  the  presence  of  others,  to  leave  him  her 
real  estate  if  he  remained  single  and  continued  to  live 
with  her.  Since  this  testimony  tended  to  show  a  pre¬ 
vious  intention  inconsistent  with  the  will,  it  was  com¬ 
petent  on  the  issues  of  undue  influence  and  testamen¬ 
tary  capacity  •••.»’ 

This  court  rested  its  decision  in  that  regard  on  Throck¬ 
morton  v.  Holt,  supra,  and  Thomas  v.  Young,  supra.  The 
facts  of  Duckett  v.  Duckett  are  quoted  on  pages  37  and  38 
of  the  Brief  for  Appellant.  A  reading  thereof  will  disclose 
that  the  testatrix  “was  in  a  very  weak  physical  condition. 
Sometimes  she  could  recognize  people  only  by  their  voices, 
and  could  not  sit  up  or  carry  on  a  conversation.”  She  exe¬ 
cuted  her  will  in  that  physical  and  mental  condition  and 
died  the  next  day.  Clearly,  if  the  issue  of  mental  incapacity 
had  not  been  involved  in  that  case,  the  testimony  was  ad¬ 
missible  on  the  issue  of  undue  influence  “over  a  weakened 
mind”.  The  facts  in  that  case  are  not  even  remotely  like 
the  facts  in  the  case  at  bar. 

The  Brief  for  Appellee  argues  on  page  20  that  counsel 
for  appellant  should  have  requested  an  instruction  to  the 
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jury  concerning  this  point,  at  the  close  of  the  case,  and 
should  have  objected  to  the  trial  judge’s  failure  to  give  an 
instruction  concerning  this  point.  How  many  times  does 
Appellee  contend  a  litigant  must  raise  a  point  in  order  to 
be  entitled  to  rely  on  the  point  on  appeal?  The  record 
shows  that  counsel  for  appellant  raised  the  point  early  in 
the  trial  and  repeatedly  throughout  appellee’s  evidence. 
(See  Brief  for  Appellant,  pp.  48  to  50.)  The  question  in¬ 
volved  is  essentially  one  of  evidence.  Therefore,  the  time 
to  raise  the  point  was  during  the  course  of  the  evidence. 
Counsel  for  appellant  did  that  so  often  as  almost  to  appear 
silly.  In  view  of  the  rulings  and  the  statements  of  the  trial 
judge,  can  anyone  contend  in  good  faith  that  the  trial  judge 
would  have  granted  an  instruction  to  the  jury  at  the  close 
of  the  case,  if  it  had  been  requested?  The  trial  judge  did 
not  indicate,  after  the  case  had  been  submitted  to  and  de¬ 
cided  by  the  jury,  that  he  would  have  granted  such  an  in¬ 
struction,  if  it  had  been  requested.  On  the  contrary,  he 
continued  to  disagree  with  counsel  for  appellant  and  he 
said  so.  (App.  792-804  and  915-917.) 

Counsel  for  appellee  have  taken  out  of  context  and  quoted 
a  statement  of  counsel  for  appellant  as  the  basis  for  their 
argument  that  the  admission  of  evidence  of  testator’s  dec¬ 
larations  was  not  prejudicial  The  quoted  statement  of 
counsel  for  appellant  was  made  during  the  course  of  his 
argument  in  support  of  appellant’s  motion  for  a  directed 
verdict  on  all  the  issues,  at  the  close  of  appellee’s  evidence. 
(App.  245-298.)  At  that  time,  all  the  issues,  including 
mental  capacity,  were  involved.  The  quoted  statement  of 
counsel  for  appellant  shows  on  its  face  that  counsel  was 
arguing  the  question  of  testator’s  state  of  mind  “from  his 
own  writing.”  (App.  297.)  Moreover,  counsel  for  ap¬ 
pellant  had  not  objected  to  the  admission  of  the  letters 
which  he  read  to  the  trial  judge  during  the  course  of  his 
argument  in  support  of  the  motion  for  a  directed  verdict 
because,  clearly,  they  were  admissible  on  the  issue  of  mental 
capacity  then  in  the  case.  The  letter  referred  to  in  the 


Brief  for  Appellant,  p.  49,  was  in  a  different  category  than 
the  letters  referred  to  in  the  quoted  statement  of  counsel 
for  appellant.  (App.  161-163  and  813.)  Moreover,  most 
of  appellant’s  objections  to  the  admission  of  declarations 
of  testator  went  to  the  admission  of  alleged  oral  declara¬ 
tions  of  testator.  (See  Brief  for  Appellant,  pp.  48-49, 
which  should  have  cited  App.  161-163  and  813  in  addition 
to  the  other  references  to  the  Appendix.) 

The  remaining  arguments  contained  in  the  Brief  for  Ap¬ 
pellee,  under  the  heading  numbered  2,  are  fully  answered 
in  the  Brief  for  Appellant,  pp.  47-50. 

Point  5(a). 

A  review  of  the  testimony  of  the  disinterested  witnesses 
referred  to  and  named  on  pages  22  and  23  of  the  Brief  for 
Appellant  will  leave  the  court  in  no  doubt  that  the  state¬ 
ment  at  the  bottom  of  page  51  of  the  Brief  for  Appellant 
that  testator  “was  in  every  sense  a  free  agent”  through¬ 
out  his  life  until  December,  1945,  when  he  got  sick,  is  fully 
justified  and  supported  by  the  evidence  of  a  multitude  of 
disinterested  witnesses,  and  that  the  “denials  of  access” 
about  which  appellee  testified  were  the  result  of  testator’s 
own  refusal  to  see  or  have  anything  to  do  with  appellee. 

The  remaining  arguments  under  Point  5  of  the  Brief  for 
Appellee  require  no  reply. 

Point  6(a). 

The  Brief  for  Appellee,  on  page  27,  again  takes  out  of 
context  and  quotes  a  statement  of  counsel  for  appellant, 
which,  when  considered  out  of  context,  is  very  misleading. 
The  quoted  statement  is  a  supposed  admission  that  the 
character  and  conduct  of  appellee  were  an  issue  in  the  case. 
The  quoted  statement  was  made  during  the  course  of  an 
argument  by  counsel  for  appellant  in  support  of  his  ob¬ 
jections  to  the  testimony  of  the  witness  Howland  quoted 
on  page  56  of  the  Brief  for  Appellant  Certainly,  no  one 
can  contend  in  good  faith  that  counsel  for  appellant  con- 
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ceded  that  opinion  evidence  of  the  character  and  condnct 
of  appellee  was  admissible  in  evidence  when  counsel  at 
that  very  moment  was  in  the  course  of  objecting  to  such 
evidence.  (App.  183-186.) 

Point  7. 

Appellee’s  answer  to  appellant’s  Point  7,  like  the  trial 
judge ’s  ruling,  misconceives  or  fails  to  take  into  considera¬ 
tion  the  purpose  for  which  appellant  offered  the  last  para¬ 
graph  on  page  1  of  appellee’s  affidavit  of  January  3, 1950, 
filed  January  13, 1950,  in  the  case  of  Dewey  v:  Clark,  Civil 
Action  No.  4565-49.  Counsel  for  appellant  offered  that 
paragraph  of  the  affidavit  “for  the  purpose  of  contradict¬ 
ing  his  (appellee’s)  testimony  in  this  case.”  That  para¬ 
graph,  which  is  quoted  on  page  15  of  the  Brief  for  Appel¬ 
lant,  contains  one  of  appellee’s  versions  of  what  precipi¬ 
tated  the  breach  between  him  and  his  father.  A  review  of 
appellee’s  testimony  will  disclose  that  he  gave  quite  a  dif¬ 
ferent  version  in  his  direct  testimony.  Consequently,  the 
quoted  paragraph  of  his  affidavit  was  admissible  for  the 
purpose  of  contradicting  his  direct  testimony  without  mak¬ 
ing  other  portions  of  the  affidavit  admissible  because  the 
other  portions  of  the  affidavit  did  not  go  to  the  same  sub¬ 
ject  matter  as  that  contained  in  the  proffered  paragraph. 
In  the  proffered  paragraph,  appellee’s  version  of  what 
“precipitated  a  breach  in  the  family  relationship”  was 
.  that  “his  brother  became  engaged  to  the  said  Selma  0. 
Sinclair”  and  that  he  expressed  disapproval  At  the  trial 
he  admitted  that  in  July,  1935,  Miss  Sinclair  and  his  brother 
were  married  in  Charleston,  West  Virginia,  and  he  fur¬ 
ther  admitted  that  that  fact  became  known  to  him  in  April, 
1936.  (See  Brief  for  Appellee,  p.  13.)  And  he  testified  that 
his  father  put  him  out  and  disowned  him  for  saying  un¬ 
disclosed  things  about  his  brother’s  wife.  (App.  44) 
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Conclusion. 

It  is  respectfully  submitted  that  the  Brief  for  Appellee 
does  not  answer  the  points  established  in  the  Brief  for  Ap¬ 
pellant  and  that  the  judgments  should  be  reversed  as  set 
forth  in  the  Conclusion  of  the  Brief  for  Appellant. 

Respectfully  submitted, 

Abthtjb  J.  HnjiAND, 
Attorney  for  Appellant. 


